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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFR  Part  1126 
[DA-05-12] 

Milk  In  the  Texas  Marketing  Area; 
Suspension  of  Certain  Provisions  of 
the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends 
certain  provisions  of  the  Texas  Federal 
milk  marketing  order  from  March  1, 

1995,  through  July  31, 1995.  The 
suspension  removes  the  diversion 
limitation  applicable  to  cooperative 
associations.  The  suspension  was 
requested  by  Associated  Milk 
Producers,  Inc.,  a  cooperative 
association  representing  a  substantial 
number  of  producers  who  supply  milk 
to  the  market.  The  suspension  is 
necessary  to  prevent  uneconomical  and 
inefficient  movements  of  milk. 

EFFECTIVE  DATE:  March  1, 1995,  through 
July  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202j  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 

Issued  February  2, 1995;  published 
February  8, 1995  (60  FR  7465). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 

This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Texas  marketing  area. 

Notice  of  proposed  rulemaldng  was 
published  in  the  Federal  Register  on 
February  8, 1995  (60  FR  7465) 
concerning  a  proposed  suspension  of  a 
certain  provision  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  arguments 
thereon.  No  comments  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  March  1, 1995, 


through  July  31, 1995,  the  following 
provision  of  the  order  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

In  §  1126.13,  paragraph  (e)(2). 

Statement  of  Consideration 

This  rule  suspends  certain  provisions 
of  the  producer  milk  definition  in  the 
Texas  order  for  the  months  of  March 
through  July  1995.  The  suspension 
removes  the  limitation  on  the  amount  of 
producer  milk  that  a  cooperative  may 
divert  to  a  nonpool  plant. 

Currently  the  order  permits  a 
cooperative  association  to  divert  up  to 
one-third  of  the  amount  of  producer 
milk  that  the  cooperative  causes  to  be 
physically  received  during  the  month  at 
handlers’  pool  plants  to  nonpool  plants. 
The  diversion  provisions  provide  an 
efficient  means  to  move  milk  that  is  in 
excess  of  fluid  milk  needs  directly  from 
farms  to  nonpool  plants  for 
manufacturing  and  still  be  priced  under 
the  order. 

Associated  Milk  Producers,  Inc. 
(AMPI),  a  cooperative  association 
representing  a  substantial  number  of 
producers  who  supply  milk  to  the 
market,  requested  the  suspension.  AMPI 
stated  that  during  recent  months  the 
cooperative  had  reached  maximum 
pooling  capability  because  of  the 
diversion  limitations  to  nonpool  plants. 
AMPI  contends  that  during  the  flush 
season  (March  through  July)  the 
cooperative  will  be  adversely  impacted 
as  local  production  expands  and  the 
cooperative  exceeds  the  one-third 
diversion  limitation. 

Current  projections  indicate  that  there 
will  be  ample  supplies  of  milk  to  meet 
the  fluid  demand  of  the  market  during 
the  months  of  March  through  July  1995. 
It  is  impractical  to  require  that  more 
milk  be  shipped  by  cooperative 
associations  to  other  pool  plants  than  is 
needed  at  such  plants  merely  to  gain 
eligibility  for  pooling  and  diversion 
status.  Absent  this  suspension,  costly 
and  inefficient  movements  of  milk  will 
be  made  to  maintain  pool  status  of 
producers  who  have  historically 
supplied  the  fluid  milk  needs  of  the 
market. 

Accordingly,  it  is  appropriate  to 
suspend  the  aforesaid  provision 
begiiming  March  1, 1995,  through  July 
31, 1995. 

It  is  hereby  found  and  determined 
that  thirty  days’  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
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and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefflcient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provision  in 
Title  7,  Part  1126,  is  amended  as 
follows: 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1126  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§  1 1 26.1 3  [Suspended  in  part] 

2.  In  §  1126.13,  paragraph  (e)(2)  is 
suspended  for  the  months  of  March  1, 
1995,  through  July  31, 1995. 

Dated:  March  27, 1995. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

(FR  Doc.  95-8354  Filed  4^-95;  8:45  am) 
BILUNG  CODE  3410-02-P 


7  CFR  Part  1131 
[DA-95-11] 

Milk  in  the  Central  Arizona  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends 
certain  provisions  of  the  Central 
Arizona  Federal  milk  marketing  order 
beginning  April  1, 1995,  through  March 
31, 1996.  The  suspension  eliminates  the 


requirement  that  a  cooperative 
association  ship  at  least  50  percent  of  its 
receipts  to  other  handler  pool  plants  to 
maintain  pool  status  of  a  manufacturing 
plant  operated  by  the  cooperative. 

United  Dairymen  of  Arizona,  a 
cooperative  association  that  represents 
nearly  all  of  the  producers  who  supply 
milk  to  the  market,  requested  the 
suspension.  The  suspension  is 
necessary  to  prevent  uneconomical  and 
inefficient  movements  of  milk. 

EFFECTIVE  DATE:  April  1,  1995,  through 
March  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 

Issued  February  2, 1995;  published 
February  8. 1995  (60  FR  7466). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  fined 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 


Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Central  Arizona  marketing 
area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
February  8, 1995  (60  FR  7466) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 

Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  One  comment 
supporting  and  one  comment  opposing 
the  suspension  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received  and  other 
available  information,  it  is  hereby  found 
and  determined  that  for  the  months  of 
April  1, 1995,  through  March  31, 1996, 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
•policy  of  the  Act: 

In  §  1131.7(c),  the  words  “50  percent 
or  more  of’,  “(including  the  skim  milk 
and  butterfat  in  fluid  milk  products 
transferred  from  its  own  plant  pursuant 
to  this  paragraph  that  is  not  in  excess  of 
the  skim  milk  and  butterfat  contained  in 
member  producer  milk  actually  received 
at  such  plant)’’  and  “or  the  previous  12- 
month  period  ending  with  the  current 
month.” 

Statement  of  Consideration 

This  rule  suspends  certain  provisions 
of  the  Central  Arizona  order  for  the 
months  of  April  1995  through  March 
1996.  The  suspension  removes  the 
requirement  that  a  cooperative 
association  that  operates  a 
manufacturing  plant  in  the  marketing 
area  must  ship  at  least  50  percent  of  its 
milk  supply  during  the  current  month 
or  the  previous  12-month  period  ending 
with  the  current  month  to  other 
handlers’  pool  plants  to  maintain  the 
pool  status  of  its  manufacturing  plant. 

Currently  the  order  permits  a 
cooperative  association’s  manufacturing 
plant,  located  in  the  marketing  area,  to 
be  a  pool  plant  if  at  least  50  percent  of 
the  producer  milk  of  members  of  the 
cooperative  association  is  physically 
received  at  pool  plants  of  other  handlers 
during  the  current  month  or  the 
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previous  12-month  period  ending  with 
the  current  month. 

The  suspension  of  this  shipping 
requirement  was  requested  by  United 
Dairymen  of  Arizona  (UDA),  a 
cooperative  association  that  represents 
nearly  all  of  the  dairy  farmers  who 
supply  the  Central  Arizona  market. 

UDA  contends  that  the  continued  pool 
status  of  their  manufacturing  plant  is 
threatened  by  an  increase  in  milk 
production  combined  with  a  drop  in 
Class  I  sales.  UDA  states  that  in  1994  its 
member  production  increased  17 
percent  over  the  previous  year.  In  1994, 
monthly  deliveries  to  distributing  plants 
also  increased  sufHciently  to  ensure 
UDA  a  safe  margin  over  the  minimum 
50  percent  shipping  requirement  to 
maintain  pool  status  of  its 
manufacturing  plant. 

One  dairy  fcUTtner  filed  a  comment 
opposing  the  suspension  action.  The 
dairy  farmer  opposed  the  action  because 
it  would  allow  for  more  milk  to 
continue  to  be  regulated  under  the  order 
than  would  otherwise  be  the  case.  As  a 
result,  the  dairy  farmer  asserted  that  he 
would  receive  a  lower  blend  price  than 
if  the  action  were  not  taken  because 
some  milk  would  not  qualify  for 
regulation  under  the  order. 

During  the  past  year,  there  has  been 
an  increase  in  the  production  of  milk 
and  an  increase  in  distributing  plant 
demand.  Primarily,  the  increased 
demand  is  a  result  of  a  significant 
increase  in  Class  I  sales  in  Mexico  by 
Central  Arizona  handlers.  The  recent 
collapse  in  value  of  the  Mexican  peso 
has  curtailed  these  sales  and  thus 
reduced  handler  requirements  for  bulk 
milk  deliveries;  however,  production 
has  not  declined.  This  general  increase 
in  production  and  decline  in  sales 
affects  all  producers  in  the  market 
equally.  If  the  action  were  not  taken, 
some  milk  would  not  receive  the 
benefits  of  the  blend  price  resulting 
from  regulation  under  the  order.  By 
taking  this  action,  all  producers  who 
have  historically  supplied  the  market 
would  continue  to  share  equally  in  the 
benefits  of  regulation  without  costly  and 
inefficient  movements  of  milk  simply  to 
maintain  their  pool  status. 

The  comment  submitted  by  UDA  in 
support  of  the  proposed  suspension 
clarified  the  specific  order  language  that 
UDA  requested  be  suspended.  UDA  did 
not  intend  for  the  words  “its  member 
producer  milk”  and  “received  at  the 
pool  plants  of  other  handlers  during  the 
current  month”  to  be  included  in  the 
proposed  suspension.  Upon  review  of 
UDA’s  request  and  supporting 
comment,  the  order  language  in 
§  1131.7(c)  to  be  suspended  has  been 


modified  to  exclude  these  specific 
words. 

UDA  also  requested  that  the 
suspension  be  granted  for  an  indefinite 
period  beginning  in  March  1995.  After 
reviewing  the  marketing  conditions  of 
the  Central  Arizona  marketing  area  and 
their  relationship  with  the  uncertain 
value  of  the  Mexican  peso,  this 
suspension  will  be  for  a  one-year 
period.  The  marketing  conditions 
indicate  that  the  suspension  should  not 
begin  until  April  1995. 

Accordingly,  it  is  appropriate  to 
suspend  the  aforesaid  provisions 
beginning  April  1, 1995,  through  March 
31, 1996. 

It  is  hereby  found  and  determined 
that  thirty  days’  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that; 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  Two  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1131 
Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7,  Part  1131,  are  amended  as 
follows: 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1131  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

§  1131.7  [Suspended  in  part] 

2.  In  §  1131.7(c),  the  words  “50 
percent  or  more  of’,  “(including  the 
skim  milk  and  butterfat  in  fluid  milk 
products  transferred  from  its  own  plant 
pursuant  to  this  paragraph  that  is  not  in 
excess  of  the  skim  milk  and  butterfat 
contained  in  member  producer  milk 


actually  received  at  such  plant)”  and 
“or  the  previous  12-month  period 
ending  with  the  current  month.”  are 
suspended  for  the  months  of  April  1, 
1995,  through  March  31, 1996. 

Dated:  March  27, 1995. 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 

IFR  Doc.  95-8353  Filed  4-4-95;  8:45  ami 

BILUNG  CODE  3410-02-P 


FEDERAL  ELECTION  COMMISSION 
[Notice  1995-6] 

11  CFR  Parts  100, 104  and  113 

Expenditures;  Reports  by  Political 
Committees;  Personal  Use  of 
Campaign  Funds 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rules;  announcement  of 
effective  date. 

SUMMARY:  On  February  9, 1995,  the 
Commission  published  the  text  of 
revised  regulations  governing  the 
personal  use  of  campaign  funds.  60  FR 
7862.  These  regulations  implement 
portions  of  the  Federal  Election 
Campaign  Act  of  1971,  as  amended.  The 
Commission  announces  that  the  rules 
are  effective  as  of  April  5, 1995. 
EFFECTIVE  DATE:  April  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street  NW.,  Washington, 
D.C.  20463,  (202)  219-3690  or  (800) 
424-9530. 

SUPPLEMENTARY  INFORMATION:  Today,  the 
Commission  is  announcing  the  effective 
date  of  its  new  regulations  governing  the 
personal  use  of  campaign  funds.  The 
new  rules  insert  a  definition  of  personal 
use  into  the  Commission’s  lagulations. 
The  rules  also  amend  the  definition  of 
expenditure  and  the  reporting 
requirements  for  authorized  committees 
in  the  current  regulations. 

Section  438(d)  of  Title  2,  United 
States  Code  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  February  3, 1995.  Thirty 
legislative  days  expired  in  the  House  of 
Representatives  on  March  23, 1995. 
Thirty  legislative  days  expired  in  the 
Senate  on  March  22, 1995. 

Announcement  of  Effective  Date;  11 
CFR  100.8(b)(22),  104.3(b)(4)(i)(B), 
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113.1(g)  and  113.2(a),  as  published  at  60 
FR  7862  (February  9, 1995),  are  effective 
as  of  April  5, 1995. 

Dated;  March  31, 1995. 

Danny  L.  McDonald, 

Chairman.  Federal  Election  Commission. 

[FR  Doc.  95-8310  Filed  4^-95;  8:45  am) 
BILUNQ  CODE  e715-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  25 

pocket  No.  NM-105,  Special  Conditions 
No.  25-ANM-97] 

Special  Conditions:  Saab  Aircraft  AB 
Model  Saab  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
for  the  Saab  Aircraft  AB  Model  Saab 
2000  airplane.  This  airplane  will  have 
novel  and  unusual  design  features, 
relating  to  its  electronic  flight  control 
system,  when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  of  part  25  of  the 
Federal  Aviation  Regulations  (FAR). 
These  special  conditions  contain  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  of  part  25. 

EFFECTIVE  DATE:  March  29, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  I.  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Standards 
Staff,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Line 
Avenue  SW,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2145, 
facsimile  (206)  277-1320. 

SUPPLEMENTARY  INFORMATION 
Background 

Special  conditions  are  prescribed 
under  the  provisions  of  §  21.16  of  the 
FAR  when  the  applicable  regulations  for 
type  certification  do  not  contain 
adequate  or  appropriate  standards 
because  of  novel  or  unusual  design 
features.  The  new  Saab  2000 
incorporates  a  number  of  such  design 
features. 

The  Saab  2000,  certificated  on  April 
29, 1994,  is  a  twin-engined,  low-wing, 
pressurized  turboprop  aircraft  that  is 
configured  for  approximately  50 
passengers.  The  airplane  has  two 
Allison  Engine  Company  AE  2100A 
engines  rated  at  3650  shp.  The  propeller 


is  a  6  bladed  Dowty  Rotol  swept  shaped 
propeller.  A  single  lever  controls  each 
prop/engine  combination.  An  Auxiliary 
Power  Unit  (APU)  will  be  installed  in 
the  tail.  The  airplane  has  provisions  for 
two  pilots,  an  observer,  two  flight 
attendants,  overhead  bins,  a  toilet,  and 
provisions  for  the  installation  of  a 
galley.  There  is  a  forward  and  aft 
stowage  compartment  and  an  aft  cargo 
compartment.  The  airplane  has  a 
maximum  operating  altitude  of  31,000 
feet. 

The  Saab  2000  has  a  fully 
hydraulically  powered  electronically 
controlled  rudder  and  will  have  fully 
hydraulically  powered  electronically 
controlled  elevators  as  a  follow-on 
design  modification.  The  Powered 
Elevator  Control  System  (PECS) 
provides  control  and  power  actuation  of 
the  left  and  right  elevator  surfaces.  The 
PECS  also  provides  aircraft  stability 
augmentation  and  trim  functions. 

The  proposed  elevator  system  is  in 
many  respects  similar  to  the  rudder 
design  and  is  comprised  of  a  mix  of 
analog  and  digital  circuitry  and  has  no 
mechanical  backup.  Control  columns 
are  Connected  to  Linear  Variable 
Differential  Transducers  (LVDT),  stick 
damper(s),  auto  pilot  servo,  linear 
springs  with  hreak-outs  and  ai^ 
interconnected  with  an  electronic 
disconnect  unit. 

The  position  transducers  (LVDT), 
connected  to  the  control  columns, 
provide  signals  to  two  Powered  Elevator 
Control  Units  (PECU).  Each  PECU 
controls  two  Elevator  Servo  Actuators 
(ESA)  through  two  separate  Servo 
Actuator  Channels  (SAC).  Each  SAC  is 
subdivided  into  a  primary  control  lane 
and  a  monitor  lane.  Two  of  the  four 
ESAs,  controlled  by  one  PECU, 
positions  one  elevator  side. 

The  ESAs  have  two  modes  of 
operation,  active  and  damped.  The 
active  mode  will  result  when  mode 
control  current  from  the  PECU  and 
hydraulic  pressure  are  available.  One 
active  servo  actuator  is  sufficient  to 
operate  the  elevator  surface. 

Elevator  Servo  Actuators  valve  and 
actuator  ram  position  feedback  are 
provided  by  position  transducers 
(LVDT).  The  PECUs  are  connected  to 
one  Flight  Control  Computer  via  the 
trim  relay  and  two  Digital  Air  Data 
Computers.  The  flight  control  computer 
also  provides  a  signal  to  the  auto  pilot 
servo. 

Stick  to  elevator  gearing  is  a  function 
of  Indicated  Airspeed  (LAS).  Trim  and 
stability  augmentation  are  based  on  LAS, 
vertical  acceleration  and  flap  position. 
Stick,  trim  and  elevator  position  and 
status  information  are  fed  to  the  Engine 


Indicating  and  Crew  Alerting  System 
(EICAS). 

Each  PECU  has  built  in  Automatic 
Preflight  Built  in  test  (PBIT)  and 
Continuous  Built  In  Test  (CBIT) 
circuitry  and  utilizing  cross  channel 
nomitoring. 

The  elevator’s  actuators  are  supplied 
by  three  hydraulic  circuits  that  are 
physically  separated,  isolated,  fused  and 
located  to  minimize  common  cause 
failures.  The  Number  1  hydraulic  circuit 
is  powered  by  the  left  engine  and  a 
backup  DC  pump  and  accumulators. 

The  Number  2  hydraulic  circuit  is 
powered  by  the  right  engine  and  a 
backup  AC  pump  and  accumulators. 

THe  Number  3  hydraulic  circuit  is 
powered  by  an  AC  drive  pump. 

The  Number  1  hydraulic  circuit 
powers  the  left  hand  (LH)  and  right 
hand  (RH)  outboard  servo  actuators.  The 
Number  2  hydraulic  circuit  powers  the 
RH  inboard  servo  actuator,  the  Number 
3  hydraulic  circuit  powers  the  LH 
inboard  servo  actuator. 

Hydraulic  warnings  and  cautions  in 
the  event  of  hydraulic  supply  failure  are 
provided  by  the  EICAS. 

The  elevator  system  is  electrically 
supported  by  two  system  sides,  a  LH 
and  a  RH  side.  The  electrical  system  is 
normally  powered  by  two  AC 
generators,  each  driven  by  a  propeller 
gear  box.  An  APU  equipped  with  a 
standby  generator  is  installed.  When 
only  one  of  the  three  generators  is 
working,  it  supplies  power  to  both  LH 
and  RH  sides. 

Each  LH  and  RH  AC  system  side  is 
connected  via  a  Transformer  Rectifier 
Unit  (TRU)  to  a  LH  and  RH  DC  system 
made  up  of  a  network  of  DC  buses.  A 
third  center  TRU  is  connected  to  a 
center  circuit.  The  LH,  RH  and  center 
buses  can  be  supplied  from  batteries  or 
from  the  TRUs.  The  center  TRU  will 
replace  a  failed  RH  or  LH  TRU.  When 
only  one  TRU  unit  is  working,  the  LH 
and  RH  buses  are  tied  together  with 
power  being  received  from  the 
remaining  TRU. 

Two  DC  feeders  in  addition  to  two  AC 
feeders  provide  power  aft  of  the  debris 
zone.  The  LH  side  is  routed  through  the 
ceiling  and  the  RH  side  is  routed 
through  the  floor. 

Type  Certification  Basis 

The  applicable  requirements  for  U.S. 
type  certification  must  be  established  in 
accordance  with  §§21.16,  21.17,  21.19, 
21.29,  and  21.101  of  the  FAR. 
Accordingly,  based  on  the  application 
date  of  June  9, 1989,  and  Saab  Aircraft 
AB  volunteering  for  certain  later 
regulations,  the  TC  basis  for  the  Saab 
2000  airplane  is  as  follows: 
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Part  25  as  amended  by  Amendments 
25-1  throu^  25-71,  except: 

§  25.361  Engine  torque,  as  amended  by 
Amendment  25-72. 

§  25.365  Pressurized  compartment 
loads,  as  amended  by  Amendment 
25-72. 

§  25.571  Damage  tolerance  and  fatigue 
evaluation  of  structure,  as  amended 
by  Amendment  25-72. 

§  25.772  Pilot  compartment  doors,  as 
amended  by  Amendment  25-72. 

§  25.773  Pilot  compartment  view,  as 
amended  by  Amendment  25-72. 

§  25.783(g)  Doors,  as  amended  by 
Amendment  25-72. 

§  25.905(d)  Propellers,  as  amended  by 
Amendment  25-72. 

§  25.933  Reversing  systems,  as 

amended  by  Amendment  25-72. 

§§  25.903  and  25.951  as  amended  by 
Amendment  25-73. 

§§  25.851  and  25.854  as  amended  by 
Amendment  25-74. 

§  25.729  as  amended  by  Amendment 
25-75. 

§  25.813  as  amended  by  Amendtnent 
25-76. 

Part  34,  as  amended  on  the  date  of 
issuance  of  the  type  certificate. 

Part  36,  as  amended  on  the  date  of 
issuance  of  the  type  certificate. 

Special  Conditions  No.  25-ANM-66, 
dated  1/12/93,  for  Lightning  and  HIRF 
Protection. 

Special  Conditions  No.  25-ANM-82, 
dated  3/11/94,  for  Interaction  of 
Systems  and  Structure. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

Special  Conditions  No.  25-ANM-82 
were  written  for  the  rudder  and  in 
anticipation  of  the  installation  of  the 
powered  elevator.  However,  as  the  Saab 
2000  could  be  flown  without  rudder 
control  during  certain  failure 
conditions,  and  the  elevator  system  was 
not  installed  for  initial  certification. 
Special  Conditions  No.  25-ANM-82 
were  limited  to  requirements  common 
to  both  the  rudder  and  follow-on 
elevator.  The  Saab  2000,  however, 
requires  control  and  power  to  the 
elevator  all  the  time  for  safe  flight  and 
landing.  Therefore,  these  special 
conditions  supplement  Special 
Conditions  No.  25-ANM-82  for  the 
powered  elevator.  The  proposed  type 
design  of  the  Saab  2000  contains  novel 
or  unusual  design  features  not 
envisioned  by  the  applicable  part  25 
airworthiness  standards  and  therefore 
special  conditions  are  considered 
necessary  in  the  following  areas: 


Systems 

1.  Operation  Without  Normal 
Electrical  Power.  In  the  Saab  2000,  a 
source  of  electrical  power  is  required  by 
the  elevator  electronic  flight  control 
system.  Service  experience  with 
traditional  airplane  designs  has  shown 
that  the  loss  of  electrical  power 
generated  by  the  airplane’s  engines  is 
not  extremely  improbable.  The  electrical 
power  system  of  the  Saab  2000  must 
therefore  be  designed  with  standby  or 
emergency  electrical  sources  of 
sufficient  reliability  and  capacity  to 
power  essential  loads  in  the  event  of  the 
loss  of  normally  generated  electrical 
power.  The  need  for  electrical  power  for 
electronic  flight  controls  was  not 
envisioned  by  part  25  since  in 
traditional  designs,  cables  and 
hydraulics  are  utilized  for  the  flight 
control  system.  Therefore,  Special 
Condition  No.  1  is  adopted  as  proposed. 

2.  Command  Signal  Integrity. 

Command  and  control  of  the  control 
surfaces  will  be  achieved  by  fly-by-wire 
systems  that  will  utilize  electronic  (AC, 
DC,  or  digital)  interfaces.  These 
interfaces  involve  not  only  the 
commands  to  the  control  surfaces,  but 
all  the  control  feedback  and  sensor 
input  signals  as  well.  These  signal 
paths,  as  well  as  the  electronic 
equipment  that  manages  them,  can  be 
susceptible  to  damage  that  may  cause 
unacceptable  or  unwanted  control 
responses.  The  damage  may  originate 
from  electrical  equipment  failures, 
mechanical  equipment  failures  or 
external  damage.  Therefore,  special 
designs  are  needed  to  maintain  the 
integrity  of  the  fly-by-wire  interfaces  to 
an  immunity  level  equivalent  to  that  of 
traditional  hydro-mechanical  designs. 
Similar  to  the  conventional  steel  cable 
controls,  positioning  of  the  electrical 
control  equipment  and  routing  of  wire 
bundles  must  provide  separation  and 
redundancy  to  ensure  maximum 
protection  from  damage  due  to  a 
common  cause.  Therefore,  Special 
Condition  No.  2  is  adopted  as  proposed. 

3.  Design  Maneuver  Requirements.  In 
a  conventional  airplane,  pilot  inputs 
directly  affect  control  surface  movement 
(both  rate  and  displacement)  for  a  given 
flight  condition.  In  the  Saab  2000,  the 
pilot  provides  only  one  of  several  inputs 
to  the  control  surfaces,  and  it  is  possible 
that  the  pilot  control  displacements 
specified  in  §§  25.331(c)(1),  25.349(a), 
and  25.351  of  the  FAR  may  not  result 
in  the  maximum  displacement  and  rates 
of  displacement  of  the  elevator.  The 
intent  of  these  noted  rules  may  not  be 
satisfied  if  literally  applied.  Therefore, 
Special  Condition  No.  3  is  adopted  as 
proposed. 


Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  SC-95-1-NM  for  the 
Saab  Aircraft  AB  Model  Saab  2000 
Series  Airplanes  was  published  in  the 
Federal  Register  on  February  2, 1995 
(60  FR  6456).  No  comments  were 
received. 

Special  conditions  may  be  issued  and 
amended  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14, 1980,  and 
will  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2). 

Under  standard  practice,  the  effective 
date  of  these  special  conditions  would 
be  30  days  after  publication  in  the 
Federal  Register.  As  the  intended  U.S. 
type  certification  date  for  the  Saab  2000 
is  April  1, 1995,  the  FAA  finds  that 
good  cause  exists  to  make  these  special 
conditions  effective  upon  issuance. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplanes. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  1344, 1348(c),  1352, 
1354(a),  1355, 1421  through  1431, 1502, 
1651(b)(2);  42  U.S.C.  1857f-10, 4321  et  seq.; 
E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Saab  Aircraft 
AB  Model  Saab  2000  series  airplanes. 

1.  Operations  Without  Normal  Electrical 
Power.  In  lieu  of  compliance  with 
§  25.1351(d),  it  must  be  demonstrated  by  test, 
or  combination  of  test  and  analysis,  that  the 
airplane  can  continue  safe  flight  and  landing 
with  inoperative  normal  engine  generated 
electrical  power  (electrical  power  sources 
excluding  the  battery  and  any  other  standby 
electrical  sources).  The  airplane  operation 
should  be  considered  at  the  critical  phase  of 
flight  and  include  the  ability  to  restart  the 
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engines  and  maintain  flight  for  the  maximum 
diversion  time  capability  being  certified. 

Discussion:  The  Electronic  Flight  Control 
System  installations  establish  the  criticality 
of  the  electrical  power  generation  and 
distribution  systems,  since  the  loss  of  all 
electrical  power  may  be  catastrophic  to  the 
aircraft. 

The  Saab  2000  fly-by-wire  control  system 
requires  a  continuous  source  of  electrical 
power  in  order  to  maintain  the  flight  control 
system.  The  current  §  25.1351(d).  “'Operation 
Without  Normal  Electrical  Power,"  requires 
safe  operation  in  visual  flight  rules  (VFR) 
conditions  for  at  least  five  minutes  with 
inoperative  normal  power.  This  rule  was 
structured  around  a  traditional  design 
utilizing  mechanical  control  cables  for  flight 
control  while  the  crew  took  time  to  sort  out 
the  electrical  failure  and  was  able  to  re¬ 
establish  some  of  the  electrical  power 
generation  capability. 

In  order  to  maintain  the  same  level  of 
safety  associated  with  traditional  designs,  the 
Saab  2000  design  must  not  be  time  limited 
in  its  operation  without  the  normal  source  of 
engine  generated  electrical  power.  It  should 
be  not^  that  service  experience  has  shown 
that  the  loss  of  all  electrical  power  which  is 
generated  by  the  airplane’s  engines  is  not 
extremely  improbable.  Thus,  it  must  be 
demonstrated  that  the  airplane  can  continue 
safe  flight  and  landing  with  the  use  of  its 
emergency  electrical  power  systems 
(batteries,  auxiliary  power  unit,  etc.).  This 
emergency  electrical  power  system  must  be 
able  to  power  loads  that  are  essential  for 
continued  safe  flight  and  landing.  Also,  the 
availability  of  emergency  electrical  power 
sources,  including  any  credit  taken  for  APU 
start  reliability,  must  be  validated  in  a 
manner  acceptable  to  the  FAA. 

The  emergency  electrical  power  system 
must  be  designed  to  supply: 

— electrical  power  required  for  immediate 
safety,  which  must  continue  to  operate 
without  the  need  for  crew  action  following 
the  loss  of  the  normal  electrical  power 
system; 

— electrical  power  required  for  continued 
safe-flight  and  landing; 

— electrical  power  required  to  restart  the 
engines. 

For  compliance  purposes: 

1.  A  test  demonstration  of  the  loss  of 
normal  engine  generated  power  is  to  be 
established  such  that: 

a.  The  failure  condition  should  be  assumed 
to  occur  during  night  instrument 
meteorological  conditions  (IMC)  at  the  most 
critical  phase  of  flight  relative  to  the 
electrical  power  system  design  and 
distribution  of  equipment  loads  on  the 
system. 

b.  After  the  unrestorable  loss  of  the  source 
of  normal  electrical  power,  the  airplane 
engines  must  be  capable  of  being  restarted 
and  operations  continued  in  IMC  until  visual 
meteorological  conditions  (VMC)  can  be 
reached.  (A  reasonable  assumption  can  be 
made  that  turbine  engine  driven  transport 
category  airplanes  will  not  have  to  remain  in 
IMC  for  more  than  30  minutes  after 
experiencing  the  loss  of  normal  electrical 
power). 

c.  After  30  minutes  of  operation  in  IMC,  the 
airplane  should  be  demonstrated  to  be 


capable  of  continuous  safe  flight  and  landing 
in  VMC  conditions.  The  length  of  time  in 
VMC  conditions  must  be  computed  based  on 
the  maximum  flight  duration  capability  for 
which  the  airplane  is  being  certified. 
Consideration  for  speed  reductions  resulting 
from  the  associated  failure  must  be  made. 

2.  Since  the  availability  of  the  emergency 
electrical  power  system  operation  is 
necessary  for  safe-flight,  this  system  must  be 
available  before  each  flight. 

3.  The  emergency  electrical  power  system 
must  be  shown  to  be  satisfactorily 
operational  in  all  flight  regimes. 

2.  Command  Signal  Integrity.  In  addition  to 
compliance  with  §  25.671  of  the  FAR,  it  must 
be  shown  that  for  the  elevator  Electronic 
Flight  Control  System  (EFCS): 

(a)  Signals  cannot  be  altered 
unintentionally,  or  that  the  altered  signal 
characteristics  are  such  that  the  control 
authority  characteristics  will  not  be  degraded 
to  a  level  that  will  prevent  continued  safe- 
flight  and  landing;  and 

(b)  Routing  of  wire  EFCS  wires  and  wire 
bundles  must  provide  separation  and 
redundancy  to  ensure  maximum  protection 
from  damage  due  to  common  cause. 

Discussion:  The  Saab  2000  will  be  using 
fly-by-wire  (FBW)  as  a  means  to  command 
and  control  the  elevator  surface  actuators.  In 
the  FBW  design  being  presented,  command 
and  control  of  the  control  surfaces  will  be 
achieved  by  electronic  (AC.  DC,  or  digital) 
interfaces.  These  interfaces  involve  not  only 
the  direct  commands  to  the  elevator  control 
surfaces,  but  feedback  and  sensor  signals  as 
well. 

Malfunctions  could  cause  system 
instabilities,  loss  of  functions  or  freeze-up  of 
the  control  actuator.  It  is  imperative  that 
after  failure  at  least  one  path  of  the 
command  signal,  that  is  capable  of  providing 
safe  fligfit  and  landing,  remains  continuous 
and  unaltered. 

The  current  regulations,  which  primarily 
address  hydro-mechanical  flight  control 
systems,  §§25.671  and  25.672,  make  no 
specific  or  implied  reference  that  command 
and  control  signals  remain  unaltered  from 
external  interferences.  Present  designs 
feature  steel  cables  and  pushrods  as  a  means 
to  control  hydraulic  surface  actuators.  These 
designs  are  easily  identifiable  relative  to  the 
understanding  that  they  are  necessary  for 
safe  flight  and  landing  and  thus  should  be 
protected  and  continually  inspected. 

However,  the  FBW  designs  are  not  easily 
discernible  from  non-essential  electronics 
where  placement  of  equipment  and  wire  runs 
is  not  critical.  Therefore,  FBW  requires 
additional  attention  when  locating  the 
equipment  and  wire  runs. 

It  should  be  noted  that: 

— The  wording  "signals  cannot  be  altered 
unintentionally"  is  used  in  the  Special 
Condition  to  emphasize  the  need  for  design 
measures  to  protect  the  FBW  control 
system  from  the  effects  of  the  fluctuations 
in  electrical  power,  accidental  damage, 
environmental  factors  such  as  temperature, 
local  fires,  exposure  to  reactive  fluids,  etc. 
and  any  disruptions  that  may  affect  the 
command  signals  as  they  are  being 
transmitted  from  their  source  of  origin  to 
the  Power  Control  Actuators. 


3.  Design  Maneuver  Bequirements 

(a)  In  lieu  of  compliance  with 

§  25.331(c)(1)  of  the  FAR,  the  airplane  is 
assumed  to  be  flying  in  steady  level  flight 
(point  A1  within  the  maneuvering  envelope 
of  §  25.333(b))  and,  except  as  limited  by  pilot 
effort  in  accordance  with  §  25.397(b),  the 
cockpit  pitching  control  device  is  suddenly 
moved  to  obtain  extreme  positive  pitching 
acceleration  (nose  up).  In  defining  the  tail 
load  condition,  the  response  of  the  airplane 
must  be  taken  into  account.  Airplane  loads 
which  occur  subsequent  to  the  point  at 
which  the  normal  acceleration  at  the  center 
of  gravity  exceeds  the  maximum  positive 
limit  maneuvering  factor,  n,  need  not  be 
considered. 

(b)  In  addition  to  the  requirements  of 

§  25.331(c),  it  must  be  established  that  pitch 
maneuver  loads  induced  by  the  system  itself 
(e.g.  abrupt  changes  in  orders  made  possible 
by  electrical  rather  than  mechanical 
combination  of  different  inputs)  are 
acceptably  accounted  for. 

Issued  in  Renton,  Washington,  on  March 
29, 1995.  . 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  95-8371  Filed  4-4-95;  8:45  am] 
BILUNQ  cooe  4910-13-M 


14CFRPart  71 

[Airspace  Docket  No.  95-AWA-6] 

Modification  of  the  Pensacola 
Regionai,  FL,  Lexington  Biue  Grass, 

KY,  Fayettevilie  Regional/Grannis 
Field,  NC,  Pope  AFB,  NO,  and 
Providence,  Theodore  Francis  Green 
State,  Rl,  Class  C  Airspace  Areas  and 
Estabiishment  of  the  Pensacola 
Regional,  FL,  and  Providence 
Theodore  Francis  Green  State,  Rl, 
Class  E  Airspace  Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  modifies  the  Class  C 
airspace  areas  at  Pensacola  Regional,  FL, 
Lexington  Blue  Grass,  KY,  Fayetteville 
Regional/Grannis  Field,  NC,  Pope  AFB, 
NC,  and  Providence,  Theodore  Francis 
Green  State,  Rl,  Airports.  This  action 
modifies  the  Lexington  Blue  Grass,  KY, 
Fayetteville  Regional/Grannis  Field,  NC, 
and  Pope  AFB,  NC,  airspace 
designations  to  reflect  continuous 
operation  and  availability  of  services. 
The  effective  hours  of  the  Pensacola 
Regional,  FL,  and  Providence,  Theodore 
Francis  Green  State,  Rl,  Class  C  airspace 
areas  are  amended  to  coincide  with  the 
associated  radar  approach  control 
facility’s  hours  of  operation.  Class  C 
airspace  areas  are  predicated  on  an 
operational  air  traffic  control  tower 
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serviced  by  a  radar  approach  control 
facility.  The  designated  lateral 
boundaries  and  altitudes  of  these  Class 
C  airspace  areas  will  remain  as  they 
currently  exist.  In  addition,  this  action 
establishes  Class  E  airspace  at  Pensacola 
Regional,  FL,  and  Providence,  Theodore 
Francis  Green  State,  RI,  Airports,  when 
the  associated' radar  approach  control 
facility  is  not  in  operation. 

EFFECTIVE  DATE:  0901  UTC,  May  25, 

1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW,, 

Washington,  DC  20591;  telephone;  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  17, 1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  C  airspace  areas 
at  Pensacola  Regional,  FL,  Lexington 
Blue  Grass,  KY,  Fayetteville  Regional/ 
Grannis  Field,  NC,  Pope  AFB,  NC,  and 
Providence,  Theodore  Francis  Green 
State,  RI,  and  to  establish  Class  E 
airspace  areas  at  Pensacola  Regional,  FL, 
and  Providence,  Theodore  Francis 
Green  State,  RI  (60  FR  14397). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Class  C  and 
Class  E  airspace  designations  are 
published  in  paragraphs  4000  and  6002, 
respectively,  of  FAA  Order  7400.9B 
dated  July  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modihes  the  Class  C  airspace 
areas  at  Pensacola  Regional,  FL, 
Lexington  Blue  Grass,  KY,  Fayetteville 
Regional/Grannis  Field,  NC,  Pope  AFB, 
NC,  and  Providence,  Theodore  Francis 
Green  State,  RI,  Airports.  This  action 
modifies  the  Lexington  Blue  Grass,  KY, 
Fayetteville  Regional/Grannis  Field,  NC, 
and  Pope  AFB,  NC,  airspace 


designations  to  reflect  continuous 
operation  and  availability  of  services. 

The  effective  hours  of  the  Pensacola 
Regional,  FL,  and  Providence,  Theodore 
Francis  Green  State,  RI,  Class  C  airspace 
areas  are  amended  to  coincide  with  the 
associated  radar  approach  control 
facility’s  hours  of  operation.  The 
designated  lateral  boundaries  and 
altitudes  of  these  Class  C  airspace  areas 
will  not  change.  In  addition,  this  action 
establishes  Class  E  airspace  at  Pensacola 
Regional,  FL,  and  Providence,  Theodore 
Francis  Green  State,  RI,  Airports  when 
the  associated  radar  approach  control 
facility  is  not  in  operation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  4000 — Subpart  C — Class  C 
Airspace 

***** 


ASO  FL  C  Pensacola  Regional  Airport,  FL 
(Revised) 

Pensacola  Regional  Airport,  FL 

(Lat.  30“28'25"  N.,  long.  87°11T2"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Pensacola 
Regional  Airport,  and  that  airspace  extending 
upward  from  1,400  feet  MSL  to  and 
including  4,200  feet  MSL  within  a  10-mile 
radius  of  the  Pensacola  Regional  Airport, 
excluding  that  airspace  within  the  5-mile 
circle  of  the  Pensacola  NAS,  FL,  Class  C 
airspace  area.  This  Class  C  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASO  KY  C  Lexington,  Blue  Grass  Airport, 

KY  (Revised) 

Lexington,  Blue  Grass  Airport,  KY 

(Lat.  38“02'13''  N.,  long.  84“36T9"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,000  feet  MSL 
within  a  5-mile  radius  of  the  Blue  Grass 
Airport:  and  that  airspace  extending  upward 
from  2,200  feet  MSL  to  and  including  5,000 
feet  MSL  within  a  10-mile  radius  of  the 
airport. 

***** 

ASO  NC  C  Fayetteville  Regional/Grannis 
Field,  NC,  (Revised) 

Fayetteville  Regional/Grannis  Field,  NC 

(Ut.  34‘’59'29"  N.,  long.  78'’52'48"  W.) 
Gray’s  Creek  Airport 

(Lat.  34'’53'04"  N.,  long.  78°50'08"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Fayetteville 
Regional/Grannis  Field  excluding  that 
airspace  below  1,400  feet  MSL  within  a  1.5- 
mile  radius  of  Gray’s  Creek  Airport;  and  that 
airspace  within  a  10-mile  radius  of  the 
airport  extending  upward  from  1,400  feet 
MSL  to  and  including  4,200  feet  MSL, 
excluding  that  airspace  contained  within 
Restricted  Areas  R-5311A,  B  and  C  when 
they  are  active. 

***** 

ASO  NC  C  Pope  AFB,  NC  (Revised) 

Pope  AFB,  NC 

(Lat.  35‘’10T6"  N.,  long.  79‘’00'52"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Pope  AFB, 
excluding  that  airspace  below  1,400  feet  MSL 
contained  in  the  Simmons  Army  Air  Field, 
NC,  Class  D  airspace  area,  and  excluding  that 
airspace  contained  within  Restricted  Areas 
R-5311A,  B  and  C  when  they  are  active:  and 
that  airspace  within  a  10-mile  radius  of  Pope 
AFB  extending  upward  from  2,000  feet  MSL 
to  and  including  4.200  feet  MSL,  beginning 
at  the  northern  boundaries  of  R-5311A,  B 
and  C  clockwise  to  the  020°  bearing  from  the 
airport;  and  that  airspace  extending  upward 
from  1,400  feet  MSL  to  and  including  4,200 
feet  MSL  within  a  10-mile  radius  of  the 
airport  beginning  at  the  020°  bearing  from  the 
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airport  clockwise  to  the  northern  boundaries 
of  R-5311A,  B  and  C,  excluding  that  airspace 
contained  in  R-5311A,  B  and  C  when  they 
are  active  and  excluding  that  airspace 
contained  in  the  Fayetteville  Regional/ 
Grannis  Field  Airport,  NC,  Class  C  airspace 
area. 

***** 

ANE  RI  C  Providence,  Theodore  Francis 
Green  State  Airport,  RI  (Revised) 

Providence,  Theodore  Francis  Green  State 
Airport,  RI 

(Lat.  41'’43'2S"  N.,  long.  71‘’25'36"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  the  Theodore 
Francis  Green  State  Airport  and  that  airspace 
extending  upward  from  1,300  feet  MSL  to 
and  including  4,100  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  015® 
bearing  from  the  airport  clockwise  to  the  195° 
bearing  from  the  airport,  and  that  airspace 
extending  upward  from  1,700  feet  MSL  to 
and  including  4,100  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  195° 
bearing  from  the  airport  clockwise  to  the  015° 
bearing  from  the  airport.  This  Class  C 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airpmrt/Facility  Directory. 
***** 

Paragraph  6002 — Subpart  E — Class  E 
Airspace  Areas  Designated  as  a  Surface  Area 
for  an  Airport 

***** 

ASO  FL  E2  Pensacola  Regional  Airport,  FL 
(New) 

Pensacola  Regional  Airport,  FL 
(Lat.  30°28'25'  N.,  long.  87°11'12"  W.) 
Within  a  5-mile  radius  of  the  Pensacola 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ANE  RI  E2  Providence,  Theodore  Francis 
Green  State  Airport,  RI  (New) 

Providence,  Theodore  Francis  Green  State 
Airport,  RI 

(Lat.  41°43'25"N.,  long.  71°25'36"  W.) 
Within  a  5-mile  radius  of  the  Theodore 
Francis  Green  State  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

*  *  *  *  * 

Issued  in  Washington,  DC,  on  March  29, 
1995. 

Nancy  B.  Kalinowski, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  95-8368  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  4910-13-P 


14CFR  Parts? 

[Docket  No.  28162;  Arndt  No.  1656] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Ciovemment  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 


Branch  (AFS— 420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
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applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  March  24, 
1995. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  l'510;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27, 97.29,  97.31,  97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 


§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  May  25, 1995 
Dunnellon,  FL.  Dunnellon,  VOR/DME  RWY 
23,  Orig 

Tampa,  FL,  Tampa  Inti,  LOC  BC  RWY  36R,  ‘ 
Arndt  19B,  Cancelled 
Hampton,  GA,  Clayton  County-Tara  Field, 
VOR/DME-A,  Orig 

Iowa  City,  lA,  lowd'City  Muni,  GPS  RWY  30, 
Orig 

Oakley,  KS,  Oakley  Muni,  NDB  OR  GPS  RWY 
34,  Arndt  2 

Alexandria,  LA,  Alexandria  Int’l,  ILS/DME 
RWY  14,  Arndt  1 

Cambridge,  NE,  Cambridge  Muni,  NDB  OR 
GPS  RWY  14,  Arndt  3 
Cambridge,  NE,  Cambridge  Muni,  NDB  OR 
GPS  RWY  32,  Arndt  3 
McCook,  NE,  McCook  Muni,  VOR  OR  GPS 
RWY  12,  Arndt  11 

McCook,  NE,  McCook  Muni,  VOR  OR  GPS 
RWY  21,  Arndt  4 

McCook,  NE,  McCook  Muni,  VOR  OR  GPS 
RWY  30,  Arndt  10 

Buffalo,  WY,  Johnson  County,  VOR/DME  OR 
GPS  RWY  30,  Arndt  5 
Note:  Iowa  City,  lA,  Iowa  City  Muni,  GPS 
RWY  30,  Orig,  EFF  27  APR  95,  published  in 
TL95-06,  is  rescinded. 

Note:  Oakley,  KS,  Oakley  Muni,  NDB  OR 
GPS  RWY  34,  Arndt  2,  EFF  27  APR  95, 
published  in  TL95-06,  is  rescinded. 

*  *  *  Effective  April  27, 1995 
Connersville,  IN,  Mettel  Field,  VOR-A,  Orig 
Connersville,  IN,  Mettel  Field,  VOR/DME  or 

GPS-A,  Arndt  5,  Cancelled 
Connersville,  IN,  Mettel  Field,  NDB  RWY  18, 
Arndt  9,  Cancelled 

Connersville,  IN,  Mettel  Field,  NDB  RWY  18, 
Orig 

Connersville,  IN,  Mettel  Field,  ILS  RWY  18, 
Orig 

Connersville,  IN,  Mettel  Field,  RNAV  or  GPS 
RWY  18,  Arndt  5,  Cancelled 
Davenport,  I  A,  Davenport  Muni,  ILS  RWY  15, 
Orig 

Davenport,  lA,  Davenport  Muni,  LOC  RWY 
15,  Arndt  3,  Cancelled 

Fort  Scott,  KS,  Fort  Scott  Muni,  NDB  OR  GPS 
RWY  17,  Arndt  11 

*  *  *  Effective  December  8, 1994 
Steamboat  Springs,  CO,  Steamboat  Springs/ 

Bob  Adams  Field,  VOR/DME-C,  Arndt  1 

*  *  *  Effective  Upon  Publication 
Philadelphia,  PA,  Philadelphia  Inti,  ILS  RWY 

9L,  Arndt  2 

[FR  Doc.  95-8364  Filed  4-4-95;  8:45  am] 
BILLING  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  28163;  Arndt  No.  1657] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
Service',  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
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8260  and  the  National  Flight  Data 
Center  (FDC)/Pennanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the. 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  changes  considerations, 
this  amendment  incorporates  only 
specific  changes  contained  in  the 
content  of  the  following  FDC/P  NOT AM 
for  each  SLAP.  The  SIAP  information  in 
some  previously  designated  FDC/ 
Temporary  (FDC/T)  NOT AMs  is  of  such 
duration  as  to  be  permanent.  With 
conversion  to  FDC/P  NOT  AMs,  the 
respective  FDC/T  NOT AMs  have  been 
cancelled. 


The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
ftequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  March  24, 
1995. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

§§97.23, 97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35  [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

^  *  Effective  upon  publication — 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

03/08/95 

NC . . 

Hickory . 

Hickory  Regional . 

FDC  5/1075 

ILS  Rwy  24  Arndt  6.  This 
corrects  Notam  in  TL  95- 
07. 

03/09/95 

MO  . . . 

Perryville  . 

Perryville  Muni  . 

FDC  5/1110 

VOR/DME  RNAV  Rwy  19, 
Arrxlt  2. 

03/13/95 

NM  . 

Santa  Fe  . 

Santa  Fe  County  Muni . . 

FDC  5/1152 

ILS  Rwy  2  Arndt  4. 
NDB/DME  OR  GPS-1,  Rwy 
2,  Orig  B. 

03/20/95 

AK  . 

Nome  . 

Nome  . 

FDC  5/1230 

Nome 

Nome 

Alaska 

NDB/DME  OR  GPS-1,  RWY  2,  ORIG  B. 
FDC  Date;  03/20/95 

FDC  5/1230/OME/  Fl/P  NOME,  NOME, 
AK.  NDB/DME  OR  GPS-1,  RWY  2,  ORIG  B 


.  .  .  MNM  ALT  BAIME  TO  OYN  NDB/DME 
5400  FEET.  GAITS  TO  OYN  NDB/DME  4000 
FEET,  OME  VORTAC  TO  OYN  NDB/DME 
3200  FEET,  FDV  NDB  TO  OYN  NDB/DME 
3200  FEET,  AND  OYN  NDB/DME  TO  OYN 
212  BRG/5  DME  2900  FEET.  THIS  IS  NDB/ 
DME  OR  GPS-1,  RWY  2,  ORIG  C. 


Perryvilie 

Perryville  Muni  , 

Missouri 

VOR/DME  RNAV  RWY  19,  AMDT  2. 

FDC  Date:  03/09/95 
FDC  5/1110/K02/  FI/P  PERRYVILLE 
MUNI.  PERRYVILLE,  MO.  VOR/DME  RNAV 
RWY  19,  AMDT  2.  .  .CHANGE  ALL 
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REFERENCE  TO  RWY  01/19  TO  RWY  02/20. 
THIS  BECOMES  VOR/DME  RNAV  RWY  20. 
AMDT  2A. 

Hickory 

Hickory  Regional  m 

North  Carolina 

ILS  RWY  24  AMDT  6. 

FDC  Date:  03/08/95 

THIS  CORRECTS  NOTAM  IN  TL  95-07. 

FDC  5/1075/HKY/  FI/P  HICKORY 
REGIONAL,  HICKORY,  NC,  ILS  RWY  24 
AMDT  6.  .  .ADD  NOTE.  .  .  OBTAIN  LCL 
ALSTG  ON  CTAF;  WHEN  NOT  RECEIVED. 
USE  WILKES  COUNTY  ALSTG  AND 
INCREASE  ALL  DH/MDAS  300  FEET  AND 
ALL  VIS  1  MILE.  THIS  BECOMES  ILS  RWY 
24  AMDT  6A. 

Santa  Fe 

Santa  Fe  County  Muni 

New  Mexico 

ILS  RWY  2  AMDT  4. 

FDC  Date:  03/13/95 
FDC  5/1152/SAF/  FI/P  SANTA  FE 
COUNTY  MUNI,  SANTA  FE.  NM.  ILS  RWY 
2  AMDT  4.  .  .  CHG  NOTE  TO  READ  .  .  . 
ADF  REQUIRED. 

[FR  Doc.  95-8363  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
[Release  No.  34-35548] 

Establishment  of  Commission  Quorum 
Requirement 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“Commission”)  is 
amending  its  rules  to  specify  the 
number  of  Commission  members  that 
constitute  a  quorum.  The  amendments 
are  designed  to  promote  flexibility, 
finality,  and  collegiality  of  agency 
decisionmaking. 

EFFECTIVE  DATE:  May  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  B.  Stahr,  Assistant  General 
Counsel,  or  C.  Hunter  Jones,  Special 
Counsel,  Office  of  the  General  Counsel, 
at  (202)  942-0888. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  modifying  17  CFR 
200.40-200.42  to  provide  that  three 
members  constitute  a  quonun  of  the 
Commission,  with  two  important 
exceptions.  First,  if  the  number  of 
members  in  office  is  two  or  one,  that 
number  is  sufficient  for  a  quorum. 
Second,  if  the  number  of  members  in 
office  minus  the  number  disqualified 


with  respect  to  a  matter  is  two,  two 
constitute  a  quorum  for  purposes  of  that 
matter. 

The  Securities  Exchange  Act  of  1934 
(“Exchange  Act”),  unlike  many  statutes 
that  establish  federal  agencies,  does  not 
establish  a  quorum  requirement  for  the 
Commission.  In  the  past,  the  practice  of 
the  Commission  has  generally  been  that 
three  members  constitute  a  quorum.  See 
In  re  International  Paper  &  Power  Co., 

2  SEC  792,  793  n.l  (1937),  rev’d  on 
other  grounds  sub  nom.  Lawless  v.  SEC, 
105  F.2d  574  (1st  Cir.  1939).  This 
practice,  however,  has  never  been 
formalfy  adopted  as  a  policy  or  rule. 

The  Commission,  which  currently  has 
only  three  members,  hSs  reconsidered 
its  quorum  practice.  It  has  decided  to 
adopt  a  general  rule,  with  the 
exceptions  discussed  below,  that  three 
commissioners  are  required  for  a 
quorum.  Although  this  rule  may  create 
difficulties  when  only  three 
commissioners  are  in  office,  these 
difficulties  are  outweighed  by  the 
benefits  of  having  all  three 
commissioners  deliberate  and  vote  on 
matters. 

Situations  arise,  however,  in  which 
only  two  members  are  able  to 
participate  in  a  matter.  When  three 
members  are  in  office,  for  example,  one 
member  may  recuse  himself  or  herself 
ft’om  considering  a  matter.  See  17  CFR 
200.60.  Similarly,  it  is  possible  that,  at 
some  point,  there  would  be  only  two 
commissioners  in  office.  In  the  past,  the 
Commission  has  resorted  to  the  duty 
officer  procedure  to  deal  with  urgent 
matters  as  to  which  only  two 
commissioners  are  available.  See  17 
CFR  200.42.  The  duty  officer  procedure, 
however,  because  it  is  a  form  of 
delegation,  is  not  available  for 
rulemaking.  See  Exchange  Act  Section 
4A(a).  Moreover,  although  a  duty 
officer’s  action  is  Commission  action 
unless  and  until  the  Commission  directs 
otherwise,  see  17  CFR  200.42(c)(3),  the 
Commission  cannot  affirm  the  duty 
officer’s  action  when  only  one  other 
Commission  member  is  available  to 
consider  the  matter.  Finally,  and 
perhaps  most  importantly,  it  is  more 
consistent  with  the  collegial  nature  of 
the  Commission  to  allow  the  two 
qualified  members  to  address  such 
matters  as  a  Commission. 

The  Commission  also  believes  that  it 
would  be  appropriate  to  preserve  the 
flexibility  necessary  to  taike  effective 
action  in  the  event,  however  unlikely, 
that  there  would  be  a  period  with  only 
one  commissioner  in  office.  To  provide 
adequate  flexibility  in  this  unlikely 
situation,  the  Commission  is  providing 
that  one  commissioner  would  constitute 
a  quorum  if  no  other  commissioners  are 


in  office.  The  Commission  does  not 
believe  it  is  necessary,  at  this  time,  to 
provide  that  one  commissioner  may 
constitute  a  quorum  when 
disqualifications  result  in  only  one 
commissioner  being  available  to  deal 
with  a  particular  matter. 

Accordingly,  the  Commission  is 
adopting  a  new  rule,  at  17  CFR  200.41, 
providing  that  three  members  constitute 
a  quorum  imless  only  two  members  or 
one  member  are  in  office,  or  unless, 
because  of  disqualifications,  only  two 
members  are  available  to  deal  with  a 
particular  matter.  The  Commission  is 
also  amending  17  CFR  200.40  to  clarify 
that  it  applies  only  to  meetings  that  are 
subject  to  the  Government  in  the 
Sunshine  Act. 

The  Commission  has  determined  that 
these  amendments  and  additions  to  its 
procedural  rules  relate  solely  to  the 
agency’s  organization,  procedure  or 
practice.  Therefore,  the  provisions  of  the 
Administrative  Procedure  Act  (“APA”) 
regarding  notice  and  comment  are  not 
applicable.  See  5  U.S.C.  553.  Similarly, 
the  provisions  of  the  Regulatory 
Flexibility  Act,  which  apply  only  when 
notice  and  comment  are  required  by  the 
APA  or  other  laws,  are  not  applicable. 
See  5  U.S.C.  601-612. 

Efifects  on  Competition 

Section  23(a)(2)  of  the  Exchange  Act 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anti-competitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  furthering  the  purposes  of  the 
Exchange  Act.  See  15  U.S.C.  78w(a)(2). 
The  Commission  has  considered  the 
changes  adopted  in  this  release  in  light 
of  the  standards  cited  in  section  23(a)(2) 
and  believes  that  their  adoption  would 
not  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  Exchange  Act. 

Statutory  Basis  of  Rule 

The  amendments  to  the  Commission’s 
rules  are  adopted  pursuant  to  the 
authorities  set  forth  therein. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

Text  of  Amendments 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II,  part  200  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


17202  Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Rules  and  Regulations 


PART  20a-ORGANIZATION; 

CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200, 
subpart  B,  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552b:  15  U.S.C  78d- 
1  and  78w. 

2.  Section  200.40  is  revised  to  read  as 
follows: 

§  200.40  Joint  disposition  of  business  by 
Commission  meeting. 

Any  meeting  of  the  Commission  that 
is  subject  to  the  provisions  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b,  shall  be  held  in  accordance 
with  subpart  I  of  this  part.  The 
Commission’s  Secretary  shall  prepare 
and  maintain  a  Minute  Record  reflecting 
the  official  action  taken  at  such 
meetings. 

§§  200.41  and  200.42  [Redesignated  as 
§§200.42  and  200.43] 

3.  Sections  200.41  and  200.42  are 
redesignated  as  §§200.42  and  200.43, 
and  §  200.41  is  added  to  read  as  follows: 

§  200.41  Quorum  of  the  Commission. 

A  quorum  of  the  Commission  shall 
consist  of  three  members;  provided, 
however,  that  if  the  number  of 
Commissioners  in  office  is  less  than 
three,  a  quorum  shall  consist  of  the' 
number  of  members  in  office:  and 
provided  further  that  on  any  matter  of 
business  as  to  which  the  number  of 
members  in  office,  minus  the  number  of 
members  who  either  have  di:'.qualified 
themselves  from  consideration  of  such 
matter  pursuant  to  §  200.60  or  are 
otherwise  disqualified  fi'om  such 
consideration,  is  two,  two  members 
shall  constitute  a  quorum  for  purposes 
of  such  matter. 

§200.42  [Amended] 

4.  In  newly  redesignated  §  200.42,  in 
paragraph  (a)  the  reference  to  “§  200.42” 
is  revised  to  read  “§  200.43”  and  in 
paragraph  (b)  the  reference  to 

“§  200.41(a)”  is  revised  to  read 
“§  200.42(a)”. 

§200.43  [Amended] 

5.  In  newly  redesignated 

§  200.43(c)(1),  the  reference  to 
“§  200.42(a)”  is  revised  to  read 
“§  200.43(a)”  and  the  reference  to 
“§  200.41”  is  revised  to  read  “§  200.42”. 

§  200.401  [Amended] 

6.  In  §  200.401(a),  the  reference  to 

“§  200.41  or  §  200.42”  is  revised  to  read 
“§200.42  or  §200.43”. 

Dated:  March  30, 1995. 


By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-8259  Filed  4-4-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  93N-0283] 

RIN  0905-AD89 

Food  Labeling;  Piacement  of  the 
Nutrition  Labei  on  Food  Packages 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeling  regulations  to  provide 
increased  flexibility  in  the  placement  of 
the  nutrition  label  on  packa^d  foods.  In 
situations  in  which  the  principal 
display  and  information  panels  cannot 
accommodate  all  the  required  labeling 
information,  and  the  package  has  a  total 
surface  area  available  to  bear  labeling  of 
greater  than  40  square  inches  (sq  in),  the 
amendment  allows  the  nutrition  label  to 
be  placed  on  any  panel  that  can  be 
readily  seen  by  the  consumer.  This 
action  is  being  taken  in  response  to 
comments  received  on  the  final  rule  of 
January  6, 1993,  entitled  “Food  Labeling 
Regulations  Implementing  the  Nutrition 
Labeling  and  Education  Act  of  1990; 
Opportunity  for  Comments,” 

(hereinafter  “the  implementation  final 
rule”),  and  on  the  proposed  rule  of 
August  18, 1993,  entitled  “Food 
Labeling:  Placement  of  the  Nutrition 
Label  on  Food  Packages.” 

EFFECTIVE  DATE:  May  5,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arietta  M.  Beloian,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Prirtcipal  Display  Panel  and 
Information  Panel 

Under  FDA’s  regulations  (§  101.1  (21 
CFR  101.1)),  the  part  of  a  label  that  is 
most  likely  to  be  displayed,  presented, 
shown,  or  examined  by  a  consumer 
under  customary  conditions  of  display 
for  retail  sale  is  called  “the  principal 
display  panel.”  This  panel  must  include 


the  statement  of  identity  for  the  product 
and  its  net  weight.  In  addition,' to 
provide  consistency  and  uniformity  in 
the  presentation  of  label  information  to 
consumers,  FDA  has  provided  for  a 
second  display  panel  for  information 
that  must  be  included  on  the  label  but 
that  is  not  required  to  appear  on  the 
principal  display  panel.  This  alternate 
panel  is  called  “the  information  panel” 
(§101.2  (21  CFR  101.2)). 

The  information  panel  is  defined  in 
§  101.2(a)  as  that  part  of  the  label  that 
is  immediately  contiguous  and  to  the 
right  of  the  principal  display  panel. 
S^tion  101.2(a)(1)  specifies  that  if  the 
first  panel  to  the  right  of  the  principal 
display  panel  is  too  small  to 
accommodate  the  necessary 
information,  or  is  otherwise  imusable 
label  space,  the  panel  immediately 
contiguous  and  to  the  right  of  that  part 
of  the  label  may  be  used  as  the. 
information  panel.  Accordingly,  FDA’s 
regulations  direct  manufacturers  to 
move  the  information  required  to  appear 
on  the  information  panel  as  a  unit  when 
the  first  available  information  panel  will 
not  accommodate  all  the  required 
information.  Pursuant  to  §  101.2(e),  all 
information  appearing  on  the 
information  panel  must  be  presented  in 
one  place  without  other  intervening 
material. 

Section  101.2(b)  states  that  the 
ingredient  listing;  name  and  place  of 
business  of  the  manufacturer,  packer,  or 
distributor;  and  nutrition  information 
must  appear  either  on  the  principal 
display  panel  or  on  the  information 
panel,  unless  otherwise  specified  by 
regulation.  Section  101.2(d)(1)  requires 
that  all  information  required  to  appear 
on  the  principal  display  panel  or  the 
information  panel  appear  on  the  same 
panel  unless  there  is  insufficient  space, 
in  which  case  it  may  be  divided 
between  the  principal  display  panel  and 
information  panel  in  accordance  with 
§§  101.1  and  101.2.  In  determining  the 
sufficiency  of  the  available  space,  under 
§  101.2(d)(1).  any  vignettes,  designs,  and 
other  nonmandatory  label  information 
are  not  to  be  considered. 

B.  Mandatory  Nutrition  Labeling 

In  the  Federal  Register  of  January  6, 
1993,  FDA  issued  a  final  rule  entitled 
“Food  Labeling:  Mandatory  Status  of 
Nutrition  Labeling  and  Nutrient  Content 
Revision,  Format  for  Nutrition  Label” 

(58  FR  2079)  (hereinafter  referred  to  as 
“the  mandatory  nutrition  labeling  final 
rule”),  which  included  provisions  to 
require  nutrition  labeling  on  most  foods 
that  are  regulated  by  FDA  and  to'specify 
a  new  format  for  declaring  nutrition 
labeling.  FDA  took  this  action,  in  part, 
to  implement  the  Nutrition  Labeling  and 
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Education  Act  of  1990  (Pub.  L.  101- 
535),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  Section  101. 9(i) 
(21  CFR  101.9(i)),  which  FDA  added  to 
its  regulations  as  part  of  the  mandatory 
nutrition  labeling  final  rule,  states  that, 
except  as  provided  in  §  101.9(j)(13),  the 
location  of  the  nutrition  label  must  be 
in  accordance  with  §  101.2. 

In  recognizing  the  demands  for  label 
space  made  by  nutrition  labeling,  the 
agency  included  a  provision  in  the 
mandatory  nutrition  labeling  final  rule 
that  allows  nutrition  information  to  be 
presented  on  any  label  panel  on 
packages  that  have  a  total  surface  area 
available  to  bear  labeling  of  40  sq  in  or 
less  (see  §  101.9(j)(13)(ii)(D)).  The 
flexibility  provided  by  this  provision 
reflects  the  agency’s  recognition  that  it 
is  more  important  that  the  nutrition 
information  be  presented  on  the 
immediate  package  than  that  it  be 
presented  in  any  particular  place  (58  FR 
2079  at  2156).  FDA  stated  that  given  the 
consistent  appearance  of  the  nutrition 
information  that  will  be  produced  by 
the  format  elements  that  it  adopted,  and 
the  educational  efforts  of  government, 
industry,  and  consumer  organizations, 
consumers  will  know  to  look  for,  and  be 
able  to  recognize,  nutrition  information, 
even  if  it  is  not  presented  to  the  right 
of  the  principal  display  panel.  Section 
101.9(j)(13)(ii)(D)  does  not  provide  an 
exception,  however,  for  the  placement 
of  nutrition  information  on  packages  of 
more  than  40  sq  in  when  the  principal 
display  and  information  panels  of  those 
packages  cannot  accommodate  all  of  the 
required  information. 

On  January  6, 1993,  the  agency 
published,  along  with  the  mandatory 
nutrition  labeling  final  rule  and  various 
other  final  rules,  the  implementation 
final  rule  (58  FR  2066).  This  document 
gave  interested  persons  30  days  to 
comment  on  any  technical  issues  that 
had  not  been  raised  in  earlier 
comments.  In  response  to  this 
document,  FDA  received  a  number  of 
comments  that  requested  greater 
flexibility  in  the  placement  of  the 
nutrition  label  because  of  the  increased 
amount  of  space  needed  to  meet  the 
type  size  and  spacing  requirements  of 
the  new  nutrition  label.  These 
comments  included  product  labels  that 
illustrated  the  difficulties  presented  in 
trying  to  place  the  required  label 
information  on  the  information  panel. 

In  the  Federal  Register  of  August  18, 
1993  (58  FR  44091),  FDA  published  a 
proposed  rule,  entitled  “Food  Labeling; 
Placement  of  the  Nutrition  Label  on 
Food  Packages,”  to  amend  its 
regulations  on  the  placement  of 
nutrition  information  on  packages 
having  a  total  surface  area  for  labeling 


of  greater  than  40  sq  in.  For  such 
situations,  the  agency  proposed  to  add 
§  101.9(j)(17).  Under  this  provision, 
when  the  package  cannot  accommodate 
all  information  required  by  regulation 
on  its  principal  display  panel  and 
information  panel,  the  nutrition  label 
may  be  moved  to  any  alternate  panel 
that  can  be  readily  seen  by  the 
consumer.  Furthermore,  under  proposed 
§  101.9(j)(17),  the  space  needed  for 
vignettes,  designs,  and  other 
nonmandatory  label  information  may  be 
considered  when  determining  the 
sufficiency  of  available  space  on  the 
principal  display  panel.  FDA  also 
proposed  to  revise:  (1)  §  101. 9(i)  to  make 
reference  to  the  exemption  from  §  101.2 
for  products  covered  by  proposed 
§  101.9(j)(17),  and  (2)  §  101.2(d)(1)  to 
exclude  from  its  coverage  products  that 
are  exempt  under  §  101.9(j)(17).  FDA 
also  proposed  to  make  a  number  of 
ancillary  modifications  to  all  of  the 
regulations  that  pertain  to  relative 
nutrient  content  claims,  specifically  to 
those  sections  that  require  that  the 
statement  that  compares  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  with  that  in  the 
reference  food  appear  either  adjacent  to 
the  most  prominent  claim  or  on  the 
information  panel.  Under  the  proposed 
modification,  the  comparative 
quantitative  information  may  be  placed 
either  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  label,  without 
regard  to  the  panel  on  which  the 
nutrition  label  appeare.  The  agency 
proposed  to  make  this  modification  to 
each  regulation  in  part  101  (21  CFR  part 
101)  that  pertains  to  relative  nutrient 
content  claims  (e.g.,  “more,”  “light”). 

In  addition,  in  response  to  other 
comments  that  FDA  received  on  the 
implementation  final  rule,  the  agency 
proposed  to  amend  §  101.61(c)(2)(iii)  to 
require  that  the  statement  “not  a  sodium 
free  food”  on  foods  that  are  not  sodium 
free  and  yet  whose  label  bears  a  claim 
of  “unsalted”  be  placed  adjacent  to  the 
nutrition  label  rather  than  on  the 
information  panel. 

Interested  persons  were  given  until 
October  18, 1993,  to  comment  on  the 
proposal. 

-  II.  Comments  and  the  Agency’s 
Response 

FDA  received  19  letters,  each 
containing  1  or  more  comments,  in 
response  to  the  proposal  from  trade 
associations,  food  manufacturers,  a  state 
government,  and  a  foreign  government. 
The  comments  imanimously  supported 
the  proposal.  However,  a  few  comments 
contained  suggestions  for  clarifying  the 
regulations  and  for  modifying  additional 
related  sections  that  were  not  covered  in 


the  proposal.  FDA  is  responding  to 
these  comments  in  this  document.  In 
addition,  the  agency  received  a  few 
comments  that  addressed  issues  such  as 
type  size  and  leading  (i.e.,  format) 
requirements  and  specific  problems 
pertaining  to  the  placement  of  the 
ingredient  list  on  multi-packs  of  ready- 
to-eat  cereals.  These  issues  are  outside 
the  scope  of  the  proposal,  and  therefore 
FDA  will  not  address  them  in  this 
document. 

A.  Flexibility  in  Placement 

1.  All  the  relevant  comments 
supported  FDA’s  proposal  in 
§  101.9(j)(17)  to  allow  consideration  of 
the  space  needed  for  vignettes,  designs, 
and  other  nonmandatory  label 
information  on  the  principal  display 
panel  in  deciding  whether  the  space  on 
that  panel  and  the  information  panel  is 
adequate  for  presentation  of  the 
nutrition  label.  One  comment,  however, 
objected  to  the  agency’s  failure  to 
provide  for  consideration  of 
nonmandatory  information  on  the 
information  panel  as  part  of  the 
determination  as  to  whether  there  is 
sufficient  space  available  for  the 
nutrition  label.  The  comment  stated  that 
the  agency’s  position  that  the  nutrition 
facts  box  will  be  so  recognizable  that 
consumers  will  not  have  difficulty 
locating  it  regardless  of  where  it  appears 
on  the  label  seems  to  support  giving 
consideration  to  space  needs  for 
vignettes,  designs,  and  other 
nonmandatory  information  on  the 
information  panel  as  well  as  on  the  » 
principal  display  panel.  The  comment 
asked  that  the  agency  clarify  its  intent 
and  permit  nonmandatory  label 
information  on  the  information  panel  to 
be  taken  into  account  when  deciding 
whether  there  is  sufficient  space  on  that 
panel  for  the  nutrition  facts  box. 

The  agency’s  intent  in  this  rulemaking 
was  not  to  remove  all  constraints  on  the 
placement  of  the  nutrition  label  but 
rather  to  provide  added  flexibility  when 
needed  by  industry  to  facilitate  placing 
the  new  nutrition  label  on  food 
packages.  In  attempting  to  accomplish 
this  purpose,  the  proposal  did  not 
address  the  issue  of  nonmandatory 
information  on  the  information  panel. 
The  agency  did  not  see  a  need  to  alter 
the  current  requirement  in  §  101.2(d)(1) 
that  all  required  information  (including 
the  nutrition  label;  the  ingredient  list; 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor; 
and  the  percent  juice  declaration)  be 
placed  on  the  information  panel,  if  not 
on  the  principal  display  panel,  when 
there  is  sufficient  space  to  do  so. 

In  support  of  the  proposal,  FDA  noted 
that  the  appearance  of  many  packages 
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could  be  signiflcantly  affected  if 
regulations  did  not  allow  vignettes, 
designs,  and  other  nonmandatory 
information  on  the  principal  display 
panel  to  be  considered  in  calculating  the 
amount  of  available  label  space.  The 
agency  also  noted  that  current  industry 
practice  almost  never  places  the 
nutrition  label  on  the  principal  display 
panel  unless  there  is  no  alternative 
panel  on  the  package.  These  two  factors, 
which  were  the  impetus  for  the  subject 
proposal,  do  not  apply  to  vignettes, 
designs,  and  other  nonmandatory 
information  on  the  information  panel. 
Thus,  the  interests  of  consumers  will  be 
served  best  by  continuing  to  have  this 
information  appear  together  wherever 
possible.  Moreover,  having  the  nutrition 
label,  the  ingredient  list,  and  the  name 
and  place  of  business  of  the 
manufacturer,  packer,  or  distributor 
appear  on  the  same  panel  simplifies  the 
consumers’  search  for  this  information. 
The  comment  did  not  advance  any 
arguments  that  suggested  a 
countervailing  benefit  to  the  public  from 
allowing  nonmandatory  label 
information  to  replace  nutrition  labeling 
on  the  information  panel.  Accordingly, 
the  agency  is  not  making  the  requested 
change. 

2.  One  comment  stated  that  the 
second  sentence  of  proposed 
§  101.9(j)(17)  needed  to  be  clarified 
because  there  was  confusion  in  trade 
publications  about  the  significance  of 
nonmandatory  information  on  the 
information  panel. 

,  FDA  agrees  that  it  is  necessary  to 
clarify  the  differences  in  the  agency’s 
treatment  of  nonmandatory  information 
on  the  principal  display  panel  as 
opposed  to  on  the  information  panel. 
Accordingly,  the  agency  is  revising 
§  101.9(j)(17)  to  add  a  sentence  at  the 
end  of  the  subparagraph  that  reads: 
“Nonmandatory  label  information  on 
the  information  panel  shall  not  be 
considered  in  determining  the 
sufficiency  of  available  space  for  the 
placement  of  the  nutrition  label.’’ 

B.  Statements  of  Ingredients,  and  Name 
and  Place  of  Business 

FDA  did  not  propose  to  modify  the 
requirement  that  manufacturers  list 
ingredient  information  and  the  name 
and  place  of  business  of  the 
manufacturer,  packer,  or  distributor  on 
the  principal  display  panel  or  the 
information  panel.  Under  §  101.9(j)(13) 
and  proposed  §  101.9(j)(17),  only  the 
nutrition  label  could  be  placed  on 
another  panel. 

3.  Three  comments  urged  that  the 
agency  allow  the  ingredient  statement 
(§  101.4)  and  the  name  and  place  of 
business  of  the  manufacturer,  packer,  or 


distributor  (§  101.5)  to  be  presented 
adjacent  to  the  nutrition  label  on  any 
other  label  panel  that  can  be  readily 
seen  by  consumers  when  the 
information  panel  is  too  small  to 
accommodate  all  the  required 
information.  They  argued  that,  although 
consumers  may  now  look  for  the 
ingredient  list  and  the  name  and  place 
of  business  statement  on  the  principal 
display  panel  or  information  panel,  it 
was  likely  that  these  statements  would 
be  seen  if  listed  on  the  same  panel  as 
the  nutrition  information,  which  must 
be  readily  observable.  Furthermore,  the 
comments  argued,  consumers  are 
accustomed  to  seeing  all  of  this 
information  on  one  panel,  and 
manufacturers  often  incorporate  the 
ingredient  list,  the  name  and  place  of 
business  statement,  and  the  nutrition 
label  into  one  design.  « 

Among  these  comments,  one  ' 
recommended  revised  wording  in 
§  101.4(a)(1)  to  implement  the  change, 
i.e.,  to  state  that  ingredients  are  to  be 
listed  on  either  the  principal  display 
panel,  the  information  panel,  or  the 
label  panel  on  which  the  mandatory 
nutrition  information  appears.  The 
comment  stated  that  because  §  101.5(a) 
requires  that  the  label  of  a  food  in 
package  form  specify  conspicuously  the 
name  and  address  of  the  manufacturer, 
packer,  or  distributor,  that  regulation 
need  not  be  amended  because  it  allows 
manufacturers  the  option  of  placing 
such  information  in  a  place  where  the 
consumer  will  see  it. 

The  agency  has  considered  these 
comments  and  is  not  making  the 
requested  change  because  a  change  of 
the  magnitude  of  that  suggested  was  not 
foreshadowed  by  the  proposal.  The 
ingredient  statement  and  the  name  and 
place  of  business  statements  have 
appeared  on  either  the  principal  display 
or  the  information  panels  for  nearly  20 
years.  Allowing  the  ingredient  list  and 
the  neune  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor  to 
move  off  the  information  panel 
whenever  there  is  insufficient  space  for 
them  to  appear  with  the  nutrition  label 
would  represent  a  significant 
redefinition  of  what  constitutes  the 
information  panel.  While  the  portion  of 
the  food  supply  that  would  be  affected 
is  unknown,  it  could  be  substantial. 
Companies  interested  in  pursuing  this 
suggestion  should  submit  a  citizen 
petition  under  §  10.30  (21  CFR  10.30) 
that  would  address  the  possible 
ramifications  of  such  a  change  on  food 
packages  and  on  consumers’  use  of  the 
required  label  information. 

It  should  be  noted,  however,  that 
under  §  101.2(a)(1),  when  there  is 
insufficient  space  on  the  panel 


immediately  contiguous  and  to  the  right 
of  the  principal  display  panel  for  all 
required  components,  the  ingredient 
list;  the  name  and  place  of  business  of 
the  manufacturer,  packer,  or  distributor; 
and  the  nutrition  label  may  be  moved  as 
a  unit  to  the  next  panel  immediately 
contiguous  and  to  the  right  of  that 
panel. 

C.  Clarification 

4.  One  comment  requested  that  FDA 
allow  for  the  placement  of  nutrition 
information  on  either  side  of  a  center- 
seamed  back  panel,  such  as  on  flexible 
film  bags  used  for  snack  foods  that  do 
not  have  information  printed  on  the 
sides,  top,  or  bottom  of  the  package.  The 
comment  argued  that  the  bag  is  easily 
rotated  from  front  to  back,  and  that  the 
full  center-seamed  back  panel  is  in  plain 
view. 

Section  101.2(a)  states  that  the 
“information  panel”  is  that  part  of  the 
label  immediately  contiguous  and  to  the 
right  of  the  principal  display  panel 
when  observed  facing  the  principal 
display  panel.  If  the  part  of  the  label 
immediately  contiguous  and  to  the  right 
of  the  principal  display  panel  is  too 
small  to  accommodate  the  necessary 
information,  the  next  panel  immediately 
contiguous  and  to  the  right  of  the  fold 
may  be  used  (see  §  101.2(a)(1)).  In  the 
case  of  flexible  film  bags  of  snack  foods 
with  folded  or  pleated  side  panels  that 
do  not  provide  any  additional  usable 
label  space,  the  back  panel  of  the  bag  is 
the  information  panel.  FDA  interprets 
the  back  panel  to  be  the  full  back  panel 
of  the  flexible  bag,  regardless  of  the 
presence  or  absence  of  a  seam. 

Therefore,  the  nutrition  label  may  be 
located  on  any  part  of  the  back  panel. 
Wherever  it  is  placed,  however, 

§  101.2(e)  requires  that  there  be  no 
intervening  material  between  it  and  the 
other  pieces  of  required  information. 

III.  Other  Provisions 

5.  All  comments  addressing  the  aspect 
of  the  proposal  on  relative  nutrient 
content  claims  supported  the  proposed 
requirement  that  the  comparative 
quantitative  information  be  positioned 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label.  However,  in  light 
of  §  101.2(e),  which  states  that  all 
required  information  on  the  information 
panel  appear  in  one  place  without  other 
intervening  material,  the  agency  is 
concerned  that  the  proposed  codified 
language  pertaining  to  relative  claims  in 
§§  101.54, 101.56, 101.60, 101.61,  and 
101.62  that  would  require  quantitative 
information  to  be  “declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  label  *  *  *”  might  be 
interpreted  to  mean  that  when  the 
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nutrition  label  remains  on  the 
information  panel,  the  quantitative 
information  has  to  be  immediately 
adjacent  to  the  nutrition  label  rather 
than  being  allowed  to  be  placed 
elsewhere  on  the  information  panel  in 
proximity  with  other  required 
information,  as  is  in  fact  the  case.  Such 
a  literal  interpretation  of  the  words 
“adjacent  to  the  nutrition  label”  could 
have  the  unintended  effect  of  requiring 
current  labels  containing  relative  claims 
to  be  redesigned  for  the  sole  purpose  of 
relocating  the  quantitative  information. 
The  same  concern  exists  for 
§  101.61(c)(2)(iii),  which  addresses  the 
placement  of  the  statement  “not  a 
sodium  free  food”  on  foods  that  are  not 
sodium  free  and  yet  whose  label  bears 
a  claim  of  “unsalted.” 

To  prevent  such  a  misunderstanding, 
FDA  is  modifying  the  codified  language 
pertaining  to  relative  claims  (i.e., 

“more”  claims;  §  101.54(e)(l)(iii)(B)  and 
(e)(2)(iii)(B);  “light”  claims: 

§  101.56(b)(3)(ii),  (c)(l)(ii)(B), 

(c)(2)(ii)(B),  and  (g);  calorie  claims: 

§  101.60(b)(5Kii)(B),  (b)(6)(ii)(B), 

(c) (4)(ii)(B),  and  (c)(5)(ii)(B);  sodium 
claims:  §  101.61(b)(6)(ii)(B)  and 
(b)(7)(ii)(B);  and  fat,  fatty  acid,  and 
cholesterol  claims:  §  101.62(b)(4){iiKB), 
(b)(5)(ii)(B),  (c)(4)(ii)(B),  (c)(5)(ii)(B), 

(d) (l)(ii)(F)(2),  (d)(2Kiii)(E)(2), 
(d)(2)(ivKEK2),  (d)(4)(i)(C)(2), 
(d)(4)(iiKD)(2),  (d)(5)(i)(C)(2),  and 
(d)(5)(ii){D)(2))  and  the  general 
principles  governing  nutrient  content 
claims  in  §  101.13(j)(2)(ivKB)  (21  CFR 
101.13(j)(2)(iv)(B))  to  state  that  the 
quantitative  information  “shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2.”  (For 
clarity,  FDA  is  making  a  small  change 
in  the  placement  of  the  illustrative 
example  in  these  regulations  and,  for 
consistency,  is  adding  an  example  to 

§  101.62(d)(4)(i)(C)(2).)  Likewise,  the 
agency  is  modifying  §  101.61(c)(2)(iii), 
which  pertains  to  the  placement  of  the 
statement  “not  a  low  sodium  food,”  to 
state  that  the  statement  shall  appear 
“adjacent  to  the  nutrition  label  of  the 
food  bearing  the  claim,  or,  if  the 
nutrition  label  is  on  the  information 
panel,  it  may  appear  elsewhere  on  the 
information  panel  in  accordance  with 
§  101.2  of  this  chapter.” 

rv.  Environmental  Impact 

The  agency  previously  considered  the 
environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule  of 
August  18, 1993  (58  FR  44091).  No  new 
information  or  comments  have  been 


received  that  would  affect  the  agency’s 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 

L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  will 
allow  for  increased  flexibility  in 
complying  with  labeling  rules,  and 
therefore  results  in  positive  net  benefits, 
the  agency  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Secs.  4,  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (5  U.S.C.  1453, 
1454, 1455):  secs.  201,  301,  402,  403,  409, 

701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

2.  Section  101.2  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1 01 .2  Information  panel  of  package  form 
food. 

***** 

(d)(1)  Except  as  provided  by 
§  101.9(j)(13)  and  (j)(17),  all  information 


required  to  appear  on  the  principal 
display  panel  or  on  the  information 
panel  pursuant  to  this  section  shall 
appear  on  the  same  panel  unless  there 
is  insufficient  space.  In  determining  the 
sufficiency  of  the  available  space, 
except  as  provided  by  §  101.9(j)(17),  any 
vignettes,  designs,  and  other 
nonmandatory  label  information  shall 
not  be  considered.  If  there  is  insufficient 
space  for  all  of  this  information  to 
appear  on  a  single  panel,  it  may  be 
divided  between  these  two  panels 
except  that  the  information  required 
pursuant  to  any  given  section  or  part 
shall  all  appear  on  the  same  panel.  A 
food  whose  label  is  required  to  bear  the 
ingredient  statement  on  the  principal 
display  panel  may  bear  all  other 
information  specified  in  paragraph  (b)  of 
this  section  on  the  information  panel. 
***** 

3.  Section  101.9  is  amended  by 
revising  paragraph  (i)  and  by  adding 
new  paragraph  (j)(17)  to  read  as  follows: 

§  101.9  Nutrition  labeling  of  food. 
***** 

(i)  Except  as  provided  in  paragraphs 
(j)(13)  and  (j)(17)  of  this  section,  the 
location  of  nutrition  information  on  a 
label  shall  be  in  compliance  with 

§101.2. 

(j) .  *  * 

(17)  Foods  in  packages  that  have  a 
total  surface  area  available  to  bear  ‘ 
labeling  greater  than  40  square  inches 
but  whose  principal  display  panel  and 
information  panel  do  not  provide 
sufficient  space  to  accommodate  all 
required  information  may  use  any 
alternate  panel  that  can  be  readily  seen 
by  consumers  for  the  nutrition  label. 

The  space  needed  for  vignettes,  designs, 
and  other  nonmandatory  label 
information  on  the  principal  display 
panel  may  be  considered  in  determining 
the  sufficiency  of  available  space  on  the 
principal  display  panel  for  the  nutrition 
label.  Nonmandatory  label  information 
on  the  information  panel  shall  not  be 
considered  in  determining  the 
sufficiency  of  available  space  for  the 
nutrition  label. 

***** 

4.  Section  101.13  is  amended  by 
revising  paragraph  (j)(2)(iv)(B)  to  read  as 
follows; 

§  1 01 .1 3  Nutrient  content  claims— general 
principles. 

***** 

(j)*  *  * 

(2)*  *  * 

(iv)  *  *  * 

(B)  This  statement  shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
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panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

***** 

5.  Section  101.54  is  amended  by 
revising  paragraphs  (e)(l)(iii)(B)  and 
(e)(2)(iii)(B)  to  read  as  follows: 

§  1 01 .54  Nutrient  content  claims  for  “good 
source,”  “high,"  and  “more.” 
***** 

(e)  *  *  * 

(!)*•• 

(iii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  labeled  serving  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  “Fiber  content  of  white  bread  is  1 
gram  (g)  per  serving:  (this  product)  3.5 
g  per  serving”)  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

(2)*  •  * 

(iii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  “The  fiber  content  of  ‘X  brand  of 
product’  is  2  g  per  3  oz.  This  product 
contains  4.5  g  per  3  oz.”)  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

6.  Section  101.56  is  amended  by 
revising  paragraphs  (b)(3)(ii), 

(c)(l)(ii)(B),  (c)(2)(ii)(B),  and  (g)  to  read 
as  follows: 

§  1 01 .56  Nutrient  content  claims  for  “light” 
or  “lite.” 

***** 

(b)  *  *  • 

(3)*  *  * 

(ii)  Quantitative  information 
comparing  the  level  of  calories  and  fat 
content  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  (e.g.,  “lite 
cheesecake — 200  calories,  4  grams  (g)  fat 
per  serving:  regular  cheesecake — 300 
calories,  8  g  fat  per  serving”)  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2:  and 
***** 

(c)  *  *  *  • 

(D*  *  * 


(ii)*  *  * 

(B)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  (e.g.,  “lite 
soy  sauce  500  milligrams  (mg)  sodium 
per  serving:  regular  soy  sauce  1,000  mg 
per  serving”)  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 

(2)*  *  * 

(ii)  *  *  • 

(B)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  (e.g.,  “lite 
canned  peas,  175  mg  sodium  per 
serving:  regular  canned  peas  350  mg  per 
serving”)  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(g)  The  term  “lightly  salted”  may  be 
used  on  a  product  to  which  has  been 
added  50  percent  less  sodium  than  is 
normally  added  to  the  reference  food  as 
described  in  §  101.13(j)(l)(i)(B)  and 
(j)(l)(ii)(B),  provided  that  if  the  product 
is  not  “low  in  sodium”  as  defined  in 
§  101.61(b)(4),  the  statement  “not  a  low 
sodium  food,”  shall  appear  adjacent  to 
the  nutrition  label  of  the  food  bearing 
the  claim,  or,  if  the  nutrition  label  is  on 
the  information  panel,  it  may  appear 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2  and  the 
information  required  to  accompany  a 
relative  claim  shall  appear  on  the  label 
or  labeling  as  specified  in  §  101.13(j)(2). 

7.  Section  101.60  is  amended  by 
revising  paragraphs  (b)(4)(ii)(B), 
(b)(5)(ii)(B).  (c)(4)(ii)(B),  and  (c)(5)(ii)(B) 
to  read  as  follows: 

§  1 01 .60  Nutrient  content  claims  for  the 
calorie  content  of  foods. 
***** 

(b)  *  *  * 

*  *  * 

(ii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  per 
labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  (e.g., 
“Calorie  content  has  been  reduced  from 
150  to  100  calories  per  serving.”)  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  label,  except 
that  if  the  nutrition  label  is  on  the 
information  panel,  the  quantitative 
information  may  be  located  elsewhere 


on  the  information  panel  in  accordance 
with  §  101.2. 

***** 

(5)*  *  * 

(ii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  “Calorie  content  has  been  reduced 
from  108  calories  per  3  oz  to  83  calories 
per  3  oz.”)  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(c)  *  *  * 

(4)  *  *  * 

(ii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  the  sugar  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
“Sugar  content  has  been  lowered  from 
8  g  to  6  g  per  serving.”)  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

(5) *  *  * 

(ii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  “Sugar  content  has  been  reduced 
from  17  g  per  3  oz  to  13  g  per  3  oz.”) 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 

8.  Section  101.61  is  amended  by 
revising  paragraphs  (b)(6)(ii)(B), 
(b)(7)(ii)(B),  and  (c)(2)(iii)  to  read  as 
follows: 

§  101.61  Nutrient  content  claims  for  the 
sodium  content  of  foods. 
***** 

(b)*  *  * 

*  *  * 

(ii)  •  *  * 

(B)  Quantitative  information 
compeuing  the  level  of  the  sodium  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
“Sodium  content  has  been  lowered  from 
300  to  150  mg  per  serving.”)  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
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panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 
***** 

(7)»  *  * 

(ii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  sodium  in  the 
product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces 
(e.g.,  “Sodium  content  has  been  reduced 
from  217  mg  per  3  oz  to  150  mg  per  3 
oz.”)  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrUion  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(c)  *  *  * 

(2)  *  *  * 

(iii)  If  the  food  is  not  sodium  free,  the 
statement,  “not  a  sodium  free  food”  or 
“not  for  control  of  sodium  in  the  diet” 
appears  adjacent  to  the  nutrition  label  of 
the  food  bearing  the  claim,  or,  if  the 
nutrition  label  is  on  the  information 
panel,  it  may  appear  elsewhere  on  the 
information  panel  in  accordance  with 
§101.2. 

*  *  .  *  *  * 

9.  Section  101.62  is  amended  by 
revising  paragraphs  (b)(4)(ii)(B), 

(b)(5)(ii)(B),  (c)(4)(ii)(B),  (c)(5)(ii)(B), 
(d)(l)(ii)(F)(2),(d){2)(iii)(E)(2), 
(d)(2)(iv)(E)(2),  (d)(4)(iKC)(2), 
(d)(4)(ii)(D)(2),  (d)(5)(i)(C)(2),  and 
(d)(5)(ii)(D)(2)  to  read  as  follows: 

§  1 01 .62  Nutrient  content  claims  for  fat, 
fatty  acid,  and  cholesterol  content  of  foods. 
***** 

^(b)*  *  * 

»  *  * 

(ii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  fat  in  the  product 
per  labeled  serving  with  that  of  the 
reference  food  that  it  replaces  (e.g.,  “Fat 
content  has  been  reduced  from  8  g  to  4 
g  per  serving.”)  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 
***** 

(5)*  *  * 

(ii)  *  •  * 

(B)  Quantitative  information 
comparing  the  level  of  fat  in  the  product 
per  specihed  weight  with  that  of  the 
reference  food  that  it  replaces  (e.g.,  “Fat 
content  has  been  reduced  from  7.5  g  per 
3  oz  to  5  g  per  3  oz,”)  is  declared 
adjacent  to  the  most  prominent  claim,  to 


the  nutrition  label,  or,  if  the  nutrition 
label  is  located  on  the  information 
panel,  it  may  appear  elsewhere  on  the 
information  panel  in  accordance  with 
§101.2. 

***** 

(c)  *  *  * 

(4)  *  *  * 

(ii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  product  per  labeled  serving  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  “Saturated  fat  reduced  from  3  g  to 
1.5  g  per  serving”)  is  declared  adjacent 
to  the  most  prominent  claim  or  to  the 
nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 
***** 

(5) *  *  * 

(ii)  *  *  * 

(B)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
(e.g.,  “Saturated  fat  content  has  been 
reduced  from  2.5  g  per  3  oz  to  1.7  g  per 
3  oz.”)  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
in  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(d)  *  *  * 

(D*  *  * 

(ii)  *  *  * 

(F)*  *  * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
“Contains  no  cholesterol  compared  with 
30  mg  cholesterol  in  one  serving  of 
butter.  Contains  13  g  of  fat  per  serving.”) 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 

(2)*  *  * 

(iii)  *  *  * 

(E)*  *  * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
“Cholesterol  lowered  ft'om  30  mg  to  5 
mg  per  serving;  contains  13  g  of  fat  per 
serving.”)  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 


is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 

(iv)  *  *  * 

(E)*  •  * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
“Cholesterol  lowered  from  30  mg  to  5 
mg  per  serving;  contains  13  g  of  fat  per 
serving.”)  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

*  *  * 

(1) *  *  * 

(O*  *  * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
“[labeled  product]  50  mg  cholesterol  per 
serving;  [reference  product]  30  mg 
cholesterol  per  serving”)  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  label,  except  that  if  the 
nutrition  label  is  on  the  information 
panel,  the  quantitative  information  may  ' 
be  located  elsewhere  on  the  information 
panel  in  accordance  with  §  101.2. 

(ii)  *  *  * 

(D)  *  *  * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  with  that  of 
the  reference  food  that  it  replaces  (e.g., 
“Cholesterol  lowered  from  55  mg  to  30 
mg  per  serving.  Contains  13  g  of  fat  per 
serving.”)  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 
is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
***** 

(5)*  *  * 

(1) *  *  * 

(O*  *  * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces 
(e.g.,  “Cholesterol  content  has  been 
reduced  from  35  mg  per  3  oz  to  25  mg 
per  3  oz.”)  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
label,  except  that  if  the  nutrition  label 

is  on  the  information  panel,  the 
quantitative  information  may  be  located 
elsewhere  on  the  information  panel  in 
accordance  with  §  101.2. 
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(ii)  *  •  * 

(D)*  *  * 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces 
(e.g.,  “Cholesterol  lowered  from  30  mg 
to  22  mg  per  3  oz  of  product.”)  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  label,  except 
that  if  the  nutrition  label  is  on  the 
information  panel,  the  quantitative 
information  may  be  located  elsewhere 
on  the  information  panel  in  accordance 
with  §101.2. 

***** 

Dated:  March  24, 1995. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-8067  Filed  3-31-95;  4:32  pm) 
BILUNG  CODE  4160-01-P 


21  CFR  Part  876 
[Docket  No.  92N-0382] 

Gastroenterology-Urology  Devices; 
Effective  Date  of  Requirement  for 
Premarket  Approval  of  Testicular 
Prosthesis 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDF)  for  the  testicular 
prosthesis,  a  generic  type  of  a  surgically 
implanted  medical  device  intended  to 
simulate  the  presence  of  a  testicle 
within  the  male  scrotum.  Commercial 
distribution  of  this  device  must  cease, 
unless  a  manufacturer  or  importer  has 
filed  with  FDA  a  PMA  or  a  notice  of 
completion  of  a  PDP  for  its  version  of 
the  testicular  prosthesis  within  90  days 
of  the  effective  date  of  this  regulation. 
This  regulation  reflects  FDA’s  exercise 
of  its  discretion  to  require  a  PMA  or 
notice  of  completion  of  a  PDP  for 
preamendments  devices. 

EFFECTIVE  DATE:  April  5^  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Kramer,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2194. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  the  Federal  Register  of  January  6, 
1989  (54  FR  550),  the  agency  identified 
the  testicular  prosthesis  as  one  of  the 


high-priority  devices  that  would  be 
subject  to  PMA  or  PDP  requirements. 
This  rulemaking  is  consistent  with 
FDA’s  stated  priorities  and  Congress’ 
requirement  that  class  III  devices  are  to 
be  regulated  by  FDA’s  premarket 
approval  review.  This  action  is  being 
taken  under  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295). 
The  preamble  to  this  rule  responds  to 
comments  received  on  the  proposal  to 
require  the  filing  of  a  PMA  or  a  notice 
of  completion  of  a  PDP. 

This  regulation  is  final  upon 
publication  and  requires  a  PMA  or  a 
notice  of  completion  of  a  PDP  for  all 
testicular  prostheses  classified  under 
§876.3750  (21  CFR  876.3750)  and  all 
devices  that  are  substantially  equivalent 
to  them.  A  PMA  or  a  notice  of 
completion  of  a  PDP  for  these  devices 
must  be  filed  with  FDA  within  90  days 
of  the  effective  date  of  this  regulation. 
(See  section  501(f)(1)(A)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  351(f)(1)(A)).) 

In  the  Federal  Register  of  November 
23, 1983  (48  FR  53012  at  53024),  FDA 
issued  a  final  rule  classifying  the 
testicular  prosthesis  into  class  III 
(premarket  approval).  Section  876.3750 
of  FDA’s  regulations  setting  forth  the 
classification  of  the  testicular  prosthesis 
intended  for  medical  use  applies  to:  (1) 
Any  testicular  prosthesis  that  was  in 
commercial  distribution  before  May  28, 
1976,  and  (2)  any  device  that  FDA  has 
found  to  be  substantially  equivalent  to 
a  testicular  prosthesis  in  commercial 
distribution  before  May  28, 1976. 

In  the  Federal  Register  of  January  13, 
1993  (58  FR  4116),  FDA  published  a 
proposed  rule  to  require  the  filing, 
under  section  515(b)  of  the  act  (21 
U.S.C.  360e(b)),  of  a  PMA  or  notice  of 
completion  of  a  PDP  for  the  classified 
testicular  prosthesis  and  all 
substantially  equivalent  devices 
(hereinafter  referred  to  as  the  January 
1993  proposed  rule).  In  accordance  with 
section  515(b)(2)(A)  of  the  act,  FDA 
included  in  the  preamble  to  the 
proposal  the  agency’s  proposed  findings 
regarding:  (1)  The  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  premarket  approval 
requirements  of  the  act,  and  (2)  the 
benefits  to  the  public  from  use  of  the 
device  (58  FR  4116  at  4118). 

The  preamble  to  the  January  1993 
proposed  rule  also  provided  an 
opportunity  for  interested  persons  to 
submit  comments  on  the  proposed  rule 
and  the  agency’s  proposed  findings  and, 
under  section  515(b)(2)(B)  of  the  act  (21 
U.S.C.  360e(b)(2)(B)),  provided  the 
opportunity  for  interested  persons  to 
request  a  change  in  the  classification  of 


the  device  based  on  new  information 
relevant  to  its  classification.  Any 
petition  requesting  a  change  in  the 
classification  of  the  testicular  prosthesis 
was  required  to  be  submitted  by  January 
28, 1993.  The  comment  period  initially 
closed  on  March  15, 1993.  Because  of 
one  request,  FDA  extended  the 
comment  period  for  60  days  to  May  14, 
1993,  to  ensure  adequate  time  for 
preparation  and  submission  of 
comments  (58  FR  15119,  March  19, 
1993). 

FDA  did  not  receive  any  petitions 
requesting  a  change  in  the  classification 
of  the  testicular  prosthesis.  The  agency 
did  receive  a  total  of  five  comments  in 
response  to  the  January  1993  proposed 
rule.  These  represent  comments  from 
individuals,  manufacturers,  and 
professional  societies.  The  comments 
primarily  addressed  issues  relating  to 
the  significant  risks  associated  with  the 
use  of  testicular  prostheses,  and  the 
preclinical  and  clinical  data  needed  to 
support  a  future  PMA  application. 

II.  Summary  and  Analysis  of  Comments 
and  FDA’s  Response 

A.  General  Comments 

1.  One  comment  stated  that  it  appears 
that  FDA  has  chosen  solid  silicone 
elastomer  testicular  implants  for 
disparate  treatment  from  other  silicone 
implants,  even  though  the  basic 
chemistry,  ingredients,  and  many 
manufacturing  steps  are  very  similar  to 
other  class  II  implantable  silicone 
products.  The  comment  requested  that 
FDA  describe  the  differences  between 
silicone  gel-filled  and  solid  silicone 
elastomer  testicular  implants,  and 
between  silicone  gel-filled  mammary 
prostheses  and  solid  silicone  elastomer 
testicular  prostheses. 

FDA  disagrees  with  this  comment. 

The  testicular  prosthesis  was  classified 
into  class  III  in  1983  because 
insufficient  information  existed  to 
determine  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device  or 
to  establish  a  performance  standard  to 
provide  this  assurance.  The  possible 
risks  identified  at  the  time  of 
classification  included:  (1)  The  possible 
migration  of  silicone  gel  from  the 
interior  of  the  prosthesis  to  adjacent 
tissue  (with  or  without  rupture  of  the 
silicone  elastomer  shell),  and  (2) 
possible  long-term  toxic  effects  of  the 
silicone  polymers  from  which  the 
prosthesis  is  fabricated.  Therefore, 
requiring  premarket  approval  for  the 
testicular  prosthesis  is  consistent  with 
the  intent  to  regulate  this  device  as  a 
class  III  device  even  in  1983.  FDA  notes 
that  no  requests  for  a  change  in 
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classification  based  on  new  information 
relevant  to  the  classification  of  the 
device  were  submitted  in  response  to 
the  January  1993  proposed  rule. 

While  FDA  recognizes  that  some  of 
the  risks  of  silicone  gel  testicular 
prostheses  may  not  necessarily  apply  to 
the  solid  silicone  elastomer  testicular 
prosthesis,  the  requirement  that  PMA’s 
be  submitted  applies  to  the  generic  class_ 
of  device  comprised  of  all  testicular 
prostheses.  In  addition,  while  FDA 
recognizes  that  some  of  the  risks  of 
silicone  gel  mammary  prostheses  may 
not  necessarily  apply  to  solid  or  silicone 
gel-filled  testicular  prostheses,  the 
testicular  prosthesis  is  similar  in 
materials  and  construction  to  the 
silicone  gel-filled  breast  prosthesis  and, 
therefore,  many  of  the  risks  associated 
with  the  use  of  the  silicone  gel-filled 
breast  prosthesis  may  also  be  associated 
with  the  solid  silicone  and  silicone  gel- 
filled  testicular  prosthesis. 

2.  One  comment  stated  that  FDA’s 
inclusion  of  prospective  clinical  data 
requirements  in  the  proposed  rule  has 
resulted  in  a  timetable  for  ultimate  PMA 
submission  that  appears  unreasonable 
and  creates  an  undue  burden  on 
manufacturers.  The  comment  stated 
that,  had  firms  initiated  PMA  studies 
prior  to  the  publication  of  the  proposed 
rule,  they  could  not  have  anticipated  the 
new  requirements. 

FDA  disagrees  with  this  comment. 
More  than  10  years  have  passed  since 
these  devices  were  classified  into  class 
III  by  final  regulation.  Furthermore,  the 
risks  to  health  detailed  in  the  proposed 
rule  remain  consistent  with  those 
identified  at  the  time  of  classification. 
FDA  believes  that,  consistent  with 
congressional  intent,  manufacturers 
have  had  notice  and  ample  opportunity 
to  gather  the  information  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 
It  is  not  responsible  to  suggest  that 
Congress  intended  manufacturers  to 
remain  passive  and  not  develop  PMA’s 
until  a  regulation  became  final.  Indeed, 
the  act  specifically  requires  submissions 
30  months  after  the  final  classification 
of  a  preamendments  device  or  within  90 
days  of  a  final  regulation,  whichever  is 
later.  (See  section  501(f)(2)(B)  of  the 
act).  Thus,  it  is  clear  that  Congress 
intended  that  manufacturers  anticipate  a 
final  regulation  and  be  prepared  to 
submit  appropriate  applications  or 
discontinue  distribution  of  their 
devices. 

3.  One  comment  stated  that  FDA’s 
treatment  of  ear  and  testicular 
prostheses  (both  cosmetic  implants)  is 
disparate,  because  no  psychological  data 
was  required  for  ear  prostheses,  and 
suggested  that  the  proposed  requirement 


for  psychological  data  is  unprecedented 
in  the  regulation  process. 

FDA  disagrees  with  this  comment.  Ear 
and  testicular  prostheses  are  different 
devices,  and  have  been  classified  by 
different  panels.  Ear  prostheses,  which 
are  class  II  devices,  were  classified  by 
the  General  and  Plastic  Surgery  Panel. 
The  review  of  such  plastic  surgery 
prostheses,  such  as  chin  prostheses, 
takes  into  consideration  the  quality  of 
life  of  the  patient.  FDA  notes  that 
psychological  data  is  only  part  of  the 
effectiveness  evaluation  outlined  in  the 
proposed  rule.  Moreover,  the  request  for 
such  data  is  not  unprecedented.  Such 
data  also  were  required  in  PMA’s  for 
silicone  gel  hreast  implants. 

4.  One  comment  stated  that  FDA 
should  recognize  that  the  solid  silicone 
elastomer  testicular  prostheses  available 
today  are  much  improved  in  quality  and 
are  implanted  using  refined  surgical 
techniques  that  minimize  many  risks 
implicated  with  their  early  use. 

FDA  acknowledges  that  the  design  of 
certain  testicular  prostheses  and 
surgical  techniques  have  evolved  over 
time.  FDA  believes  that  neither  the 
literature  nor  other  data  currently 
available  to  FDA  definitively  describe 
differences  in  the  incidence  of  problems 
attributable  to  device  design  and/or 
variations  in  surgical  procedures. 
Sufficient  information  exists  identifying 
the  risks  detailed  in  the  proposed  rule 
as  risks  to  health  associated  with  the 
testicular  prosthesis.  FDA  is  requiring 
the  submission  of  PMA’s  for  this  device 
in  order  to  determine  whether  these 
risks  can  be  controlled  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices  for  their 
intended  use.  Even  a  decline  in  the 
incidence  of  these  risks  would  not  be  a 
sufficient  reason  to  abandon  the 
regulation  to  require  PMA’s  for 
testicular  prostheses,  absent  a  clear 
delineation  and  understanding  of  those 
risks. 

5.  One  comment  stated  that  Congress 
never  intended  “old”  (preamendments) 
devices  to  be  subjected  to  the  same 
scrutiny  as  “new”  devices  under  the 
premarket  approval  req^uirements. 

FDA  disagrees  with  tnis  comment. 
FDA  does  not  believe  that  Congress 
intended  to  differentiate  between  “old” 
and  “new”  devices  with  respect  to  the 
requirement  that  valid  scientific 
evidence  support  a  PMA  approval. 
Neither  sections  513(a)(3)  nor  515(d)  of 
the  act  (21  U.S.C.  360c(a)(3))  makes  any 
distinction  between  “old”  and  “new” 
devices  with  regard  to  the  requirements 
for  approval.  However,  FDA  does  expect 
that  more  retrospective  data,  which,  by 
its  historical  character,  is  generally  less 
detailed  and  rigorous  than  prospectively 


gathered  data,  would  be  available  for 
use  in  supporting  the  approval  of  “old” 
as  opposed  to  “new”  devices.  Scientific 
evidence,  including  retrospectively 
gathered  data,  is  acceptable  to  support 
a  PMA  approval,  as  long  as  the  data 
constitute  valid  scientific  evidence 
within  the  meaning  of  §  860.7(c)(2)  (21 
CFR  860.7(c)(2)). 

6.  One  comment  stated  that  the 
proposed  rule  did  not  address  how 
amendments  to  PMA’s  submitted  prior 
to  panel  review  will  be  handled,  and 
requested  that  the  agency  clarify  the 
administrative  procedures  applicable  to 
such  PMA  amendments. 

PMA  amendments  submitted  prior  to 
advisory  panel  review  will  be  evaluated 
to  determine  whether  the  information  is 
sufficiently  substantive  to  be  considered 
a  “major”  amendment.  A  major 
amendment  may  extend  the  review 
period  for  up  to  180  days  as  outlined  in 
21  CFR  814.37(c)(1). 

7.  One  comment  stated  that  FDA 
should  refrain  from  promulgating  the 
final  rule  without  the  specific  guidance 
documents  defining  certain  preclinical 
and  clinical  testing  requirements. 

FDA  disagrees  with  this  comment. 
Section  515(h)  of  the  act  does  not 
require  FDA  to  provide  guidance  for 
tests  for  PMA’s  prior  to  issuing  a  call  for 
PMA’s.  While  FDA  outlined  numerous 
manufacturing,  preclinical,  and  clinical 
studies  that  suggest  the  content  of  a 
PMA  for  a  testicular  prosthesis,  and 
issued  a  detailed  guidance  document  for 
such  PMA’s  in  March  1993,  that  was 
discussed  at  a  public  meeting  of  the 
Gastroenterology  and  Urology  Devices 
Advisory  Panel  in  April  1993,  these 
tests  were  suggestive  and  not  intended 
to  bind  a  PMA  applicant  to  any  specific 
study  or  set  of  studies.  FDA’s  “Draft 
Guidance  for  the  Content  of  PMA 
Applications  for  Testicular  Prostheses” 
is  available  upon  request  from  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  1350 
Piccard  Dr.,  Rockville,  MD  20850. 

8.  One  comment  suggested  that  FDA 
should  reopen  the  dialogue  with 
industry,  scientific,  and  medical 
communities  in  order  tp  develop  a 
consensus  on  the  exact  scope  and  nature 
of  some  of  the  preclinical,  material,  and 
clinical  data  requirements. 

FDA  agrees  that  the  dialogue  with 
industry  and  the  scientific  and  medical 
communities  should  remain  open 
regarding  the  information  needed  to 
support  a  PMA.  FDA  staff  have  been 
and  continue  to  be  accessible  to  discuss 
these  requirements  as  requested. 
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B.  Risks 

9.  Two  comments  suggested  that  the 
list  of  risks  do  not  represent  “significant 
risks”  of  testicular  prosthesis 
implantation.  The  contention  was  that 
FDA  has  not  clearly  differentiated 
between  significant  risks,  potential 
risks,  and  potential  adverse  effects,  and 
that  FDA  should  limit  identification  of 
risks  to  those  which  have  been 
reasonably  shown  to  be  significant  risks. 
The  comment  noted  that  the  potential 
effects  may  be  divided  into  short-term 
effects  and  long-term  efiects. 

FDA  disagrees  with  this  comment. 

The  proposed  rule  clearly  differentiated 
risks  that  have  been  observed  with 
testicular  prostheses  from  those  that  are 
potential  risks.  Erosion,  extrusion, 
displacement,  fibrous  capsular 
contracture,  infection,  and  silicone  gel 
leakage  are  risks  that  have  been  reported 
specifically  for  the  testicular  prosthesis. 
Carcinogenicity,  human  reproductive 
and  teratogenic  effects,  immune  related 
connective  tissue  disorders 
(immunological  sensitization), 
biological  effects  of  silica,  and 
degradation  of  polyurethane  foam 
covering  some  implants  were  identified 
as  potential  risks  that,  based  on  review 
of  all  available  information,  FDA 
believes  are  relevant  to  the  testicular 
prosthesis.  While  FDA  agrees  that  the 
risks  of  any  implant  fall  into  the  broad 
categories  of  short-term  and  long-term 
risks,  FDA  believes  that  many  of  the 
risks  identified  are  both  short  and  long¬ 
term  in  nature,  rather  than  exclusively 
short  or  long-term. 

10.  One  comment  suggested  that  since 
erosion,  extrusion,  and/or  displacement 
are  readily  correctable  by  medical 
intervention,  and  since  revision  surgery 
is  possible  if  explant  is  necessary,  they 
should  not  be  considered  significant 
risks.  Furthermore,  the  comment 
suggested  that  displacement  is  not  a 
commonly  reported  adverse  event,  nor 
can  the  prosthesis  migrate  to  a  variety 
of  locations  within  the  body. 

FDA  disagrees  with  this  comment. 
Insufficient  information  is  available  to 
determine  the  frequency  of  these  events 
or  their  effects.  Furthermore,  because 
these  risks  can  necessitate  revision 
surgery  or  explant,  FDA  believes  they 
are  appropriately  identified  as 
significant  risks.  However,  FDA  agrees 
that  it  was  not  accurate  to  state  that  the 
prosthesis  can  “migrate  to  a  variety  of 
locations  within  the  body,”  but  notes 
that  the  prosthesis  can  migrate  to,  iil 
fi'ont  of,  or  behind  the  contralateral 
testis  or  above  the  scrotum.  The 
discussion  of  this  risk  has  been 
modified  accordingly. 


11.  Several  comments  stated  that 
certain  references  cited  in  the  proposed 
rule  failed  to  demonstrate  a  causal 
relationship  or  a  strong  association 
between  the  implantation  of  a  testicular 
prosthesis  and  the  onset  of  risks,  such 
as  carcinogenicity,  teratogenicity,  and 
autoimmune  diseases  or  connective 
tissue  disorders. 

FDA  agrees  that  the  references  cited 
do  not  establish  or  refute  the  existence 
of  a  causal  relationship  between 
testicular  prostheses  and  these  risks. 
However,  the  literature  cited  by  FDA 
provides  evidence  that  these  potential 
risks  are  associated  with  the  device  and 
are  not  trivial.  Consequently, 
investigation  of  these  risks  in  support  of 
a  PMA  is  necessary. 

12.  Two  comments  regarding  the 
potential  carcinogenicity  of  silicone 
were  received.  The  comments  make  the 
contention  that  the  animal  studies 
reported  are  irrelevant  because  the 
observed  sarcomas  were  solely  due  to 
physical  (solid  state)  carcinogenesis  and 
such  risks  are  not  applicable  to  humans. 

FDA  disagrees  with  these  comments. 
Carcinogenicity  is  a  putative  risk 
secondary  to  implantation  of  any 
material.  After  review  of  all  available 
information,  the  agency  continues  to 
believe  that  carcinogenicity  is  a 
potential  risk  that  must  be  assessed  in 
a  PMA. 

13.  Three  comments  were  on  the 
subject  of  reproductive  and  teratogenic 
effects  of  the  testicular  prosthesis.  These 
comments  stated  that,  because  the 
majority  of  prostheses  are  placed  in 
middle-aged  to  elderly  men  who  have 
had  testicular  removal  as  treatment  for 
prostatic  cancer,  the  human 
reproductive  concern  is  irrelevant. 

These  comments  also  stated  that:  (1) 
There  are  no  reports  of  adverse  effects 
of  testicular  prostheses  on  reproduction, 
or  teratogenic  effects  on  offspring  of 
patients  with  such  prostheses:  (2)  FDA 
misinterpreted  the  results  of  the 
literature  cited;  and  (3)  only  silicone 
rubber  or  silicone  gel  products  which 
contain  or  are  synthesized  from 
phenylmethyl  silicones  have  potential 
effects  on  the  male  reproductive  system. 

FDA  agrees  with  the  comments  that, 
to  date,  there  are  no  published  studies 
showing  reproductive  toxic  effects  or 
teratogenic  effects  associated  with 
implantation  of  silicone  materials, 
while  some  authors  may  have 
concluded  that  silicone  is  not  a 
teratogen,  FDA  believes  that  there  have 
been  no  well-designed  studies  using 
silicone  testicular  implants  to  determine 
potential  human  reproductive  and 
teratogenic  risks.  FDA  believes  that 
information  in  the  form  of  well- 
designed,  single  generation  animal 


studies  would  be  appropriate. 
Additionally,  a  PMA  applicant  may 
choose  to  submit  appropriate  human 
studies,  or  properly  gathered  and 
analyzed  historical  data,  to  establish  the 
teratogenic  potential  of  a  silicone 
testicular  prosthesis. 

FDA  agrees  that  the  requirement  for 
reproductive  toxicity  and  teratogenicity 
information  for  PMA’s  should  apply  for 
those  silicone  rubber  or  silicone  gel 
testicular  prostheses  which  contain  or 
cire  synthesized  from  phenylmethyl 
silicones,  but  the  agency  notes  that  this 
testing  should  also  be  conducted  for 
other  silicones  until  the  reproductive 
and  teratogenic  profiles  of  these 
materials  are  established. 

Finally,  FDA  agrees  that  the  human 
reproductive  concern  may  not  apply  to 
some  testicular  implant' recipients. 
However,  because  a  sizable  portion  of 
the  implant  population  consists  of 
jroung  males,  the  concern  is  relevant. 
After  reviewing  all  available  data,  FDA 
believes  that  the  prolonged  contact 
young  males  would  have  with  the 
device  presents  a  potential  risk  of 
'reproductive  effects  and  teratogenicity 
in  humans. 

14.  Two  comments  stated  that  fibrous 
capsule  formation  is  a  normal  wound 
healing  process  and,  in  the  case  of  a 
testicular  prosthesis,  aids  in  keeping  the 
implant  in  place  and  preventing 
migration  to  other  parts  of  the  body.  The 
comments  stated  that  this  response 
occurs  following  implantation  of  almost 
any  material  and  should  not  be 
considered  a  complication  or  adverse 
event  associated  with  implantation  of 
testicular  prostheses.  One  comment 
stated  that  the  incidence  rate  of  fibrous 
capsular  contracture  is  low,  while  the 
second  stated  that  it  has  never  been 
reported;  both  argued  that  it  should  not 
be  listed  as  a  significant  risk. 

FDA  agrees  that  fibrous  capsule 
formation  is  a  normal  wound  healing 
process  that  can  occur  following 
implantation  of  almost  any  material. 

The  agency  disagrees,  however,  that 
fibrous  capsular  contracture  is  not  a 
significant  risk  of  the  testicular 
prosthesis.  Fibrous  capsular  contracture 
may  result  in  excessive  scrotal  firmness, 
discomfort,  pain,  disfigurement,  and 
displacement  of  the  implant.  Moreover, 
sufficient  information  exists  to  identify 
capsular  contracture  as  a  risk  to  health 
associated  with  the  testicular  implant. 
FDA  believes  that  literature  case  reports 
and  product  complaints  to  the 
manufacturer  do  not  necessarily  capture 
all  problems  with  medical  devices. 

15.  Two  comments  suggested  that  the 
incidence  of  infection  occurs  at  a  rate 
consistent  with  other  prosthetic  implant 
surgeries  and  is  seldom  serious  and. 
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therefore,  that  infection  should  not  be 
considered  a  signihcant  risk. 

FDA  disagrees  with  this  comment. 
While  the  incidence  of  infection  may  be 
similar  to  other  prosthetic  devices,  data 
are  needed  to  specifically  quantify  its 
incidence  and  effect.  Infection  often 
leads  to  surgical  removal  of  the  implant 
and,  therefore,  is  a  potentially  serious 
adverse  event.  After  review  of  all 
available  information;  FDA  continues  to 
believe  that  infection  is  a  significant  risk 
associated  with  the  testicular  prosthesis. 

16.  Several  comments  were  received 
on  the  subject  of  immune  related 
connective  tissue  disorders  or 
immunological  sensitization.  The 
comments  make  the  following 
contentions:  (1)  Silicone  stimulates  a 
cell-mediated  response  only  when 
administered  under  extraordinary 
conditions  with  an  adjuvant:  (2)  there  is 
no  evidence  to  date  that  hard  silicone 
elastomer  has  immune  system  adjuvant 
properties;  (3)  recent  surveys  of 
populations  of  women  with  connective 
tissue  disorders  have  demonstrated  no 
increase  in  disease  prevalence  in 
women  with  silicone  breast  implants: 
and  (4)  since  scientific  studies  of 
women  with  silicone  mammary 
prostheses  have  not  shown  a  risk  for 
development  of  connective  tissue 
disorders,  implantees  with  silicone 
testicular  implants,  which  have  less 
than  one  thirtieth  the  volume  of  a  breast 
implant,  should  also  not  be  at  risk  of 
connective  tissue  disorders. 

FDA  disagrees  with  these  comments. 
The  adjuvant  effect  of  silicone  gel  is 
established  in  animal  studies  (Ref.  1).  A 
recent  study  (Ref.  2)  suggests  that  some 
women  with  silicone  gel-filled  breast 
prostheses  may  develop  atypical 
immunologic  reactions.  Therefore,  the 
agency  continues  to  believe  that  the 
potential  risk  of  immune  related  ■* 
connective  tissue  disorders  or 
immunological  sensitization  to 
implanted  silicone  testicular  prostheses 
must  be  assessed  in  a  PMA. 

17.  One  comment  stated  that,  white 
the  scientific  evidence  to  date  does  not 
demonstrate  any  cause  and  effect 
relationship  between  the  testicular 
silicone  implant  and  the  subsequent 
development  of  autoimmune  diseases, 
additional  research  needs  to  be 
completed. 

FDA  agrees  with  this  comment. 

18.  Two  comments  stated  that  fumed, 
amorphous  silica  is  tightly  incorporated 
into  the  silicone  elastomer  shell  of  the 
testicular  prostheses  and,  as  a  result,  has 
very  different  (and  reduced)  biological 
activity. 

FDA  does  not  believe  that  there  is 
sufficient  information  available  to 
conclude  that  amorphous  (fumed)  silica 


does  not  produce  the  same  kind  of 
biological  effects  as  crystalline  silica. 
Furthermore,  while  the  silica  reinforcer 
material  may  not  be  extractable,  it  can 
be  potentially  exposed  or  shed  in  the 
form  of  particles  from  the  elastomer  by 
the  process  of  abrasive  wear.  Therefore, 
FDA  believes  it  is  necessary  that  data 
demonstrating  the  safety  of  amorphous 
silica  should  be  submitted  in  PMA’s. 

C.  Benefits 

19.  One  comment  stated  that  it  is 
important  to  recognize  the  value  of  a 
psychological  benefit  to  patients  using 
these  devices,  and  that  although  it  is 
more  difficult  to  document  and  quantify 
a  psychological  benefit  than  a  physical 
benefit,  the  preponderance  of  evidence 
showing  a  psychological  benefit  should 
not  be  underestimated  nor  undervalued. 

FDA  agrees  with  this  comment,  and 
has  outlined  the  data  needed  to 
demonstrate  the  psychological  benefit  of 
the  testicular  prosthesis. 

D.  Manufacturing 

20.  One  comment  stated  that 
cooperation  between  manufacturers  and 
raw  materials  suppliers  is  necessary  in 
order  to  obtain  the  manufacturing  data 
required  in  a  PMA. 

FDA  agrees  that  a  cooperative 
relationship  between  manufacturers  and 
raw  materials  suppliers  will  make  the 
manufacturing  data  requirements  easier 
to  complete,  but  the  agency  notes  that 
much  of  the  materials  information 
needed  is  on  the  finished,  sterilized 
device. 

21.  One  comment  suggested  that  the 
manufacturing  information  section 
should  be  revised  to  allow  the 
referencing  of  master  file  submissions, 
with  more  limited  chemical 
characterization  (e.g.,  Fourier  Transform 
Infrared  Spectroscopy  (FTIR))  to 
confirm  chemical  composition,  and 
mechanical  testing  to  establish  criteria 
for  lot  to  lot  variability  in  the  cured 
product. 

FDA  disagrees  with  this  comment. 
While  proprietary  manufacturing 
information  and,  perhaps,  testing  results 
may  be  part  of  a  master  file,  additional 
information  beyond  formulation  data  is 
needed  to  document  the  safety  of  the 
materials  used  to  construct  the  device. 
The  additional  information  must  consist 
of  testing  that  is  more  sensitive  to 
process  variation  than  routine  FTIR  and 
mechanical  tests  on  the  cured  product. 
The  chemical,  physical,  and  mechanical 
properties  of  the  final  device  are 
affected  not  only  by  the  starting  raw 
materials,  but  by  the  chemical  reaction, 
processing,  and  subsequent  sterilization 
of  these  raw  materials  to  make  the  final 
device.  Only  the  device  manufacturer. 


not  the  raw  material  supplier,  has 
control  over  these  processes. 
Consequently,  referral  to  a  device 
master  file  is  not,  in  itself,  adequate  to 
assess  the  safety  of  the  final  sterilized 
device. 

22.  One  comment  noted  that  the 
supply  of  silicone  raw  materials  is  in 
jeopardy  due  to  market  withdrawal  by 
several  manufacturers.  This  comment 
suggested  that  a  guidance  document  is 
needed  to  determine  acceptable 
equivalency  and  data  requirements. 

FDA  agrees  that  market  withdrawal  of 
silicone  raw  materials  by  several 
manufacturers  may  limit  their 
availability.  In  the  Federal  Register  of 
July  6.  1993  (58  FR  36207),  FDA 
published  a  notice  of  availability  of  a 
guidance  entitled  “Guidance  for 
Manufacturers  of  Silicone  Devices 
Affected  by  Withdrawal  of  Dow  Coming 
Silastic  Materials.”  The  guidance 
describes  the  testing  procedures  to  be 
followed  by  manufacturers  in 
determining  the  equivalency  of  the 
materials. 

E.  Extraction  Testing 

23.  One  comment  stated  that  the 
concept  of  exhaustive  extraction  and 
identification  and  quantification  of  all 
chemicals  is  relatively  recent  and  thus 
requires  method  development  and 
validation  tantamount  to  the  creation  of 
a  new  science. 

FDA  disagrees  with  this  comment. 
Numerous  literature  references  describe 
extraction,  identification,  and 
quantification  of  individual  silicone 
components  from  a  variety  of  matrices 
using  a  variety  of  extraction  solvents. 
While  more  limited,  references  exist  for 
supercritical  fluid  extraction  of  the  low 
molecular  weight  components  from 
silicone  elastomers.  This  is  not  a  new 
science.  FDA  recognizes  the  difficulty  in 
quantifying  the  amount  of  more  than  35 
separate  components  possible  given  the 
materials  of  interest,  however  present 
state-of-the-art  allows  this  to  be  done. 

24.  One  comment  stated  that  FDA’s 
request  for  molecular  characterization  of 
elastomer  intermediates,  outer  shell, 
patch,  and  other  component  parts  is  not 
possible  since,  with  the  exception  of  the 
internal  gel  component,  the  parts  are 
composed  of  solid  cured  elastomeric 
material.  Furthermore,  the  comment 
stated  that  FDA’s  request  for 
determination  of  residual  volatile  and 
nonvolatile  cyclic  compounds  is  a 
duplication  of  the  requirement  for 
analysis  of  extractables  set  forth  in  the 
preclinical  data  section  of  the  proposed 
rule. 

FDA  agrees  that  this  section  was 
unclear.  Because  only  a  limited  amount 
of  chemical  characterization  can  be 
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done  on  highly  crosslinked  polymers,  it 
is  important  to  characterize  the 
immediate  precursors  to  assure  the 
quality  of  the  base  polymers  and 
crosslinking  agents.  Regarding  the 
determination  of  residual  volatile  and 
nonvolatile  cyclic  compounds,  FDA 
agrees  that  this  requirement  should 
apply  only  to  the  individual  structural 
components  (outer  shell,  patch,  internal 
gel,  suture  tab,  polyurethane  foam 
covering,  and  any  other  materials)  as 
they  are  found  in  the  final  sterilized 
device  as  described  in  the  preclinical 
data  section,  and  should  not  apply  to 
material  intermediates  and  precursors. 

25.  One  comment  stated  that  the 
requirement  of  “complete  identihcation 
and  quantification  of  all  chemicals”  is 
untenable  and  unattainable,  and  should 
be  modified  to  allow  manufacturers  to 
focus  on  identification  and 
quantification  of  those  substances 
whose  presence  in  the  finished  device  is 
known  or  reasonably  anticipated  based 
on  composition  of  starting  materials, 
known  additives,  reaction  byproducts, 
and  potential  residues  or  contaminants 
from  reagents  used  in  processing. 

FDA  disagrees  with  this  comment. 
Identification  and  quantification  of  the 
majority  of  chemicals  below  a  molecular 
weight  of  1,500  for  silicones,  as 
specified  in  the  guidance,  is  possible. 
For  other  polymeric  materials,  different 
criteria  may  be  acceptable  and  should 
be  discussed  with  FDA  on  a  case-by¬ 
case  basis.  While  FDA  agrees  that 
knowledge  of  the  formulation  will  assist 
in  predicting  what  might  be  found  in 
the  final  product,  it  will  not  delineate 
what  or  how  much  is  actually  in  the 
final  product  nor  assess  how  the 
manufacturing  process  will  affect  the 
final  product.  lOiowledge  of  the 
formulation  will  also  help  in  selecting 
the  appropriate  analytical  methodology 
to  be  used  for  the  analysis. 

26.  One  comment  stated  that  analysis 
of  extractables  and  subsequent  toxicity 
testing  should  be  performed  entirely  on 
the  final  product,  rather  than  separate 
structural  components,  and  that  FDA 
should  establish  threshold  limits  for 
extractives  based  on  molecular 
characteristics. 

FDA  agrees  with  the  first  part  of  this 
comment,  but  notes  that  the  analyst 
should  be  aware  of  the  drawback  to 
testing  the  final  product  in  toto.  For 
example,  wide  variation  in  the  size  of 
the  structural  components  and  their 
proximity  to  each  other  in  the  final 
device  may  result  in  erroneous 
conclusions  being  made  regarding  the 
chemical  identity  and  source  of  extract 
components.  Furthermore,  the  outside 
shell  of  an  intact  device  may  preclude 
exhaustive  extraction  of  the  interior  gel 


within  a  reasonable  period  of  time.  Nor 
does  testing  of  an  intact  device  simulate 
a  prosthesis  that  has  ruptured  in  vivo. 
Separate  testing  of  the  individual 
components  (materials/adhesives)  of  the 
final  device  is  acceptable  provided  that 
the  formulation  of  the  test  specimens  is 
identical  to  the  formulation  of  the 
materials  used  in  the  actual  device  and 
has  been  subjected  to  the  same  curing, 
post-curing,  processing,  and 
sterilization  modes  as  the  final  whole 
device.  Such  testing  would  also  allow 
an  increase  in  specimen  size  to 
accommodate  the  collection  of  sufficient 
extract  to  perform  any  analytical  and 
biocompatibility  testing.  Adjustment  of 
the  analytical  results  on  a  weight  basis 
can  then  be  calculated  for  the  intact 
device.  Regarding  the  establishment  of 
threshold  limits,  FDA  agrees  in  theory, 
but  notes  that  present  limited 
knowledge  of  toxicity  based  on 
molecular  characteristics,  especially 
with  respect  to  siloxanes,  m^es  the 
establishment  of  threshold  limits 
impossible. 

27.  One  comment  stated  that  FDA 
should  define  what  is  meant  by 
“exhaustive  extraction”. 

FDA’s  “Draft  Guidance  for  the 
Content  of  PMA  Applications  for 
Testicular  Prostheses”  provides  detailed 
guidance  on  extraction  for  silicone 
implants.  This  guidance  is  available 
upon  request  from  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220) 
(see  address  above  in  section  II  A  of  this 
document). 

F.  Physical  Testing 

28.  One  comment  stated  that  it  seems 
unnecessary  for  FDA  to  require 
characterization  of  a  physical  or 
chemical  property  unless  it  is  relevant 
to  the  intended  use  of  the  device. 

FDA  notes  that  no  specific  physical 
property  tests  were  cited  in  the 
comment.  FDA  believes  that  all  of  the 
physical  property  tests  identified  in  the 
proposed  rule  are  relevant  to  the 
intended  use  of  the  device. 

29.  Two  comments  stated  that  the 
testicular  prosthesis  is  too  small  to  use 
the  American  Society  for  Testing  and 
Materials  (ASTM)  test  methods  D412 
and  D624  as  stated  in  the  proposed  rule, 
which  specify  specimen  size  and  test 
methodology,  based  on  a  relationship 
between  a  ratio  of  thickness  to  area  for 

a  known  coupon  size  and  configuration. 
The  comment  suggested  that  the  ASTM 
test  methods  can  be  used  if  slabs 
representing  the  device  formulation  are 
prepared  for  testing,  according  to  both 
ASTM  D412  and  D624. 

FDA  agrees  with  this  comment.  The 
use  of  downsized  dies  for  testing 
smaller  samples  obtained  from  finished 


sterilized  devices  may  be  employed. 

Test  slabs  mimicking  the  formulation  of 
the  materials  used  in  the  actual  device 
and  subjected  to  the  same  processing 
and  sterilization  modes  could  also  be 
used.  This  would  also  apply  to  the 
samples  used  for  testing  of  the  integrity 
of  adhered  or  fused  joints.  Evaluation  of 
biodegradation  effects  on  physical 
properties  of  elastomeric  components 
could  be  accomplished  by  physical 
testing  of  test  slabs  explanted  from 
animals. 

30.  One  manufacturer  noted  that,  in 
its  experience,  there  has  never  been  a 
case  of  a  testicular  implant  failure  from 
shell  abrasion,  and  questioned  the  need 
for  abrasion  testing.  The  comment  noted 
that  only  two  explants  had  been 
received  in  the  manufacturer’s  9-year 
history  with  the  device. 

FDA  disagrees  with  this  comment. 

The  fact  that  the  manufacturer  has 
received  only  two  explanted  devices  in 
its  9-year  history  with  the  device  is  not 
a  sufficient  reason  for  dismissing 
abrasion  as  a  potential  failure  mode  for 
the  device.  In  addition,  other  potential 
adverse  effects  are  associated  with 
abrasion,  such  as  release  of  silica, 
inflammation,  and  granuloma  • 
formation. 

G.  Biocompatibility  Testing 

31.  Two  comments  stated  that 
mutagenicity  and  other  toxicity  testing 
be  required  to  use  mixtures  of  total 
extractables  rather  than  individual 
components. 

FDA  agrees  with  this  comment. 

32.  One  comment  noted  that 
biodegradation  testing  may  require 
miniature  implants  in  animals,  and 
suggested  that  the  biodegradation 
studies  should  consist  of  microscopy 
studies,  as  well  as  chemical 
characterization  which  would  be 
indicative  of  any  degradation  process. 

FDA  agrees  with  this  comment. 

33.  One  comment  stated  that 
histopathology  should  not  be  required 
for  acute  toxicity  studies  because  the 
duration  of  the  study  is  insufficient  for 
developing  tissue  responses. 

FDA  agrees  with  this  comment. 

34.  One  comment  stated  that  the 
preclinical  requirements  exceed  the 
Tripartite  Biocompatibility  Guidance  for 
Medical  Devices  (Ref.  3)  and  even  the 
science  of  biocompatibility  testing. 

FDA  disagrees  with  this  comment. 

The  agency  notes  that  the 
biocompatibility  requirements  were 
based  on  the  Tripartite  Biocompatibility 
Guidance  for  Medical  Devices. 

35.  One  comment  suggested  that 
testing  of  nonpolar  solvent  extracts  for 
a  variety  of  biocompatibility  tests  is  not 
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relevant  to  the  devices  currently  on  the 
market. 

FDA  disagrees  with  this  comment. 

The  proposed  rule  suggests  that,  at  a 
minimum,  ethanol,  ethanol/saline  (1:9), 
and  dichloromethane  should  be  used. 
Solvents  should  be  chosen  that  are 
expected  to  solubilize  the  low  molecular 
weight  migrants  in  a  reasonable  period 
of  time,  thus  facilitating  exhaustive 
extraction — not  to  mimic  in  vivo 
conditions.  Inasmuch  as  the  chemical 
nature  of  all  the  migrants  is  not  known, 
it  is  advisable  to  use  solvents  with 
varying  chemical  characteristics. 

36.  One  comment  suggested  that  for 
extracts  composed  of  substances 
possessing  innocuous  structures  and 
having  low  potential  exposures,  either 
no  testing  or  only  minimal  testing 
should  be  required. 

FDA  disagrees  with  this  comment. 
There  is  currently  limited  knowledge  of 
what  is  and  what  is  not  “innocuous” 
based  solely  on  chemical  structure.  The 
potential  exposure  can  only  be  based  on 
the  maximum  amount  found  in  the  final 
product  by  analytical  tests.  However, 
since  polysiloxanes  contain  many, 
perhaps  more  than  35,  chemical 
components  as  a  byproduct  of  the 
synthesis,  FDA  agrees  that  it  is  difficult 
to  individually  test  all  components 
found  in  the  extract.  Therefore,  FDA 
will  accept  testing  of  the  mixtures  of 
total  extractables  rather  than  of 
individual  components. 

37.  One  comment  stated  that  the 
pharmacokinetics  testing  outlined 
requires  methodology  that  does  not 
currently  exist  for  solid  elastomeric 
silicone. 

FDA  agrees  in  general  with  the 
comment  regarding  solid  elastomeric 
silicone  products.  However,  if  the  solid 
elastomers  contain  leachable 
components,  FDA  believes  they  should 
be  subjected  to  pharmacokinetics 
testing. 

H.  Clinical  Investigations 

38.  Several  comments  suggested  that 
many  of  the  safety  and  effectiveness 
questions  raised  in  the  proposed  rule 
can  be  addressed  by  evaluation  of  the 
available  published  clinical  data, 
collection  and  analysis  of  retrospective 
epidemiological  data  and,  if  necessary, 
initiation  of  postmarketing  followup 
studies. 

FDA  agrees  that  long-term 
retrospective  epidemiological  data,  if 
collected  properly,  can  be  very  useful  in 
identifying  long-term  issues  pertaining 
to  safety  and  effectiveness.  However, 
FDA  believes  it  is  necessary  to  require 
randomized  (if  at  all  possible), 
prospective  studies  to  establish  the 
short-term  (in  this  case,  up  to  5  years  or 


until  physical  maturity  of  the  subject) 
safety  and  effectiveness  data  of  the 
testicular  implant.  Only  prospective 
data  collected  under  a  well-designed 
protocol  can  adequately  address  issues 
of  safety  and  effectiveness  relevant  to 
the  current  population  of  implant  users. 

39.  One  comment  stated  that  FDA 
focused  almost  exclusively  on  “well- 
controlled  studies”  while  ignoring  other 
valid  scientific  evidence  as  defined  in 

§  860.7(c)(2). 

FDA  disagrees  with  this  comment. 
Although  §  860.7(f)  does  allow  valid 
scientific  evidence  other  than  well- 
controlled  investigations,  §  860.7(e)(2) 
notes  that  “The  valid  scientific  evidence 
used  to  determine  the  effectiveness  of  a 
device  shall  consist  principally 
[emphasis  added]  of  well-controlled 
investigations.”  Therefore,  well- 
controlled  investigations  are  not  only 
appropriate,  but  required,  with  other 
“valid  scientific  evidence”  to  be 
considered  in  a  supporting  role.  In  fact, 
FDA  encourages  the  submission  of  all 
well-documented,  valid  retrospective 
data,  which  are  presented  in  an 
organized  manner. 

40.  One  comment  stated  that  FDA  did 
not  identify  the  duration  of  the  clinical 
trial  needed  to  establish  safety  and 
effectiveness,  and  suggested  that  while 
life-long  data  are  ideally  needed,  some 
reduced  amount  of  data  should  be 
identified  to  allow  continued 
distribution  of  the  testicular  prosthesis. 

FDA  notes  that  the  proposed  rule 
suggested  that  5-year  clinical  data,  or 
data  collected  until  the  physical 
maturity  of  the  subject  (whichever 
occurs  later)  is  needed,  and  that  post¬ 
approval  studies  will  be  needed  to 
address  the  various  long-term  issues 
identified. 

41.  Two  comments  requested 
clarification  of  what  would  constitute 
an  adequate  control,  suggesting  that  the 
controls  need  to  be  tailored  to  the 
specific  questions  being  asked,  and  that 
multiple  control  groups  may  therefore 
be  necessary.  One  comment  stated  that 
meaningful  control  data  may  be  either 
unimportant  or  impossible  to  obtain. 
One  comment  suggested  that  the  patient 
should  be  his  own  control  due  to  the 
difficulty  in  identifying  and  recruiting 
an  appropriate  control  group  for  a  male 
without  one  or  both  testicles. 

FDA  agrees  that  controls  need  to  be 
tailored  to  the  specific  questions  under 
investigation,  and  that  multiple  control 
groups  may  therefore  be  necessary.  FDA 
strongly  disagrees  that  “meaningful 
control  data  may  be  unimportant.” 
However,  if  “meaningful  control  data 
may  be  *  *  *  impossible  to  obtain”,  the 
sponsor  must  rigorously  demonstrate 
this  for  the  relevant  hypothesis.  FDA 


agrees  that  it  may  be  very  difficult  or 
impractical  to  recruit  an  appropriate 
control  group.  If  the  sponsor  can 
satisfactorily  demonstrate  this  to  be  the 
case,  the  subject  may  serve  as  his  own 
control. 

42.  One  comment  noted  that 
epidemiological  clinical  testing  would 
require  many  years  of  patient 
enrollment  to  address  only  hypothetical 
concerns. 

FDA  agrees  in  part  with  this 
comment.  FDA’s  “Guidance  to 
Manufacturers  on  the  Development  of 
Required  Post-approval  Epidemiologic 
Study  Protocols  for  Testicular  Implants” 
permits  manufacturers  to  document 
whether  conditions  are  too  rare  to  detect 
in  a  reasonable  study.  It  also  emphasizes 
that  valid  case-control  studies  and 
retrospective  cohort  studies  are 
welcome.  The  guidance  is  available 
upon  request  from  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220) 
(see  address  above  in  section  II A  of  this 
document). 

43.  One  comment  suggested  that  two 
generation  human  testing  would  be 
needed  for  teratology  testing. 

FDA  believes  that  single  generation 
animal  studies,  properly  gathered  and 
analyzed  historical  clinical  data,  or 
other  valid  scientific  evidence  would 
also  be  appropriate  in  determining  the 
teratogenic  potential  of  the  testicular 
prosthesis. 

/.  Need  for  Psychological  Data 

44.  One  comment  stated  that  the 
psychological  benefits  of  the  testicular 
prosthesis  do  not  need  to  be  evaluated 
using  standardized  testing  and 
quantification  of  benefits  because:  (1) 
Studies  are  available  in  which  patient 
satisfaction  with  testicular  prostheses 
has  been  assessed;  (2)  the  notion  that 
the  absence  of  one  or  both  testicles 
produces  adverse  psychological  effects 
on  boys  and  adult  males  appears  to  be 
universally  accepted;  (3)  several 
anecdotal  reports  strongly  support  the 
use  of  testicular  prostheses  for  patients 
with  congenital  or  other  absence  of 
testes;  and  (4)  manufacturers  make  no 
claims  regarding  the  psychological 
benefit  of  the  device. 

FDA  disagrees  with  these  comments. 
The  studies  cited  were  either  so  small 
as  to  be  considered  anecdotal,  did  not 
describe  the  assessment  tools  used,  used 
no  systematic  assessment  of  the 
psychological  impact  of  the  prostheses, 
or  consisted  of  particular 
subpopulations  whose  applicability  to 
the  general  population  would  be 
questionable.  These  shortcomings 
underscore  the  need  for  FDA’s  request 
for  a  systematic  assessment  using 
reliable  and  valid  measures  of  the 
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psychosocial  consequences  of  testicular 
implants.  Regardless  of  the  actual 
claims  made,  it  is  clear  that  the 
testicular  prosthesis  is  implanted  for  its 
psychosocial  benefit  to  the  implant 
recipient. 

45.  One  comment  stated  that  the 
intended  use  of  the  testicular  prosthesis 
is  to  construct  or  reconstruct  the  size 
and  contour  of  the  male  testicle,  and 
that  before  and  after  size  measurements 
would  be  sufhcient  to  demonstrate 
effectiveness  beyond  any  reasonable 
doubt.  Furthermore,  to  expect 
manufacturers  to  conduct  psychological 
testing  in  the  absence  of  an  FTDA- 
recognized  validated  test  instrument  is 
not  appropriate. 

FDA  disagrees  with  this  comment. 
While  before  and  after  size 
measurements  would  be  sufficient  to 
show  the  anatomical  effect  of  the 
implant,  FDA  believes  that  testicular 
prostheses  are  primarily  used  for  the 
psychological  benefit.  FDA  agrees  with 
an  earlier  comment  which  stated  that 
the  psychological  beneht  should  neither 
be  underestimated  nor  undervalued. 
Finally,  FDA  notes  that  section  515(b)  of 
the  act  does  not  require  FDA  to  provide 
guidance  for  tests  for  PMA’s  prior  to 
issuing  a  call  for  PMA’s.  While  FDA 
outlined  the  principles  of  the 
psychological/psychosocial  data  needed 
in  the  proposed  rule,  in  the  “Draft 
Guidance  for  Preparation  of  PMA 
Applications  for  Testicular  Prostheses,” 
and  at  a  public  meeting  of  the 
Gastroenterology  and  Urology  Devices 
Advisory  Panel  in  April  1993,  these 
tests  were  suggestive  and  not  intended 
to  bind  a  PMA  applicant  to  any  specific 
study  or  set  of  studies. 

46.  One  comment  stated  that  requiring 
documentation  of  psychological  benefits 
through  further  well-controlled 
presurgical,  immediate  postsurgical,  and 
long-term  psychological  studies  using 
standardized,  validated  test  instruments 
is  inappropriate  and  would  appear  to 
fall  outside  the  intent  of  the  act. 

Congress  intended  that  medical  devices 
perform  as  intended,  not  that  they 
necessarily  produce  therapeutic  effects. 

FDA  disagrees  with  this  comment. 
Section  860.7(e)(1)  states  that  there  is 
“reasonable  assurance  that  a  device  is 
effective  when  it  can  be  determined, 
based  upon  valid  scientific  evidence, 
that  in  a  significant  portion  of  the  target 
population,  the  use  of  the  device  *  *  * 
will  provide  clinically  significant 
results.”  FDA  believes  that  it  is 
necessary  that  a  PMA  demonstrate  that 
the  device  has  a  beneficial  therapeutic 
effect,  rather  than  merely  demonstrating 
that  a  device  functions  in  accordance 
with  its  design. 


47.  One  comment  stated  that 
psychological  testing  of  the  juvenile 
segment  of  the  potential  patient 
population  is  impractical  and 
inappropriate,  and  that  FDA  should 
provide  specific  guidelines  on  any 
required  psychological  testing. 

FDA  agrees  that  it  may  not  to  feasible 
to  effectively  assess  the  psychosocial 
impact  of  testicular  prosthesis 
implantation  on  children  12  years  of  age 
and  younger.  However,  FDA  believes 
that  children  over  12  years  of  age  should 
be  tested,  since  sexuality  and  the 
physical  manifestations  of  sexuality  are 
psychologically  very  important  to 
pubescent  and  adolescent  children. 
Manufacturers  are  encouraged  to  contact 
FDA  regarding  specific  guidelines  on 
this  testing. 

III.  Findings  With  Respect  to  Risks  and 
Benefits 

A.  Degree  of  Risk 

1.  Extrusion/erosion  of  the  testicular 
prosthesis.  Extrusion  and  erosion  of  the 
testicular  implant  through  the  scrotal 
wall  are  among  the  most  common 
complications  associated  with  the  use  of 
these  devices.  Prosthesis  extrusion  is 
usually  associated  with  concurrent 
wound  dehiscence  in  instances  where 
the  device  was  inserted  through  a 
scrotal  incision.  Skin  erosion  has  been 
reported  following  implantation  of  the 
testicular  prosthesis  due  to  the  presence 
of  a  Dacron  suture  tab,  insertion  of  an 
oversized  device,  or  aggressive 
dissection  of  the  subdartos  pocket,  and 
could  result  in  subsequent  infection  or 
device  extrusion.  It  has  been  suggested 
that  the  rate  of  extrusion  due  to  wound 
dehiscence  is  between  3  and  8  percent. 

2.  Displacement  of  the  testicular 
prosthesis.  Displacement,  or  migration, 
is  another  commonly  reported  adverse 
event.  The  prosthesis  can  migrate  in 
front  of  or  behind  the  contralateral  testis 
or  above  the  scrotum.  Displacement  can 
be  caused  by  either  inadequate  scrotal 
distension  prior  to  insertion  or  improper 
surgical  placement/ fixation. 

3.  Fibrous  capsular  contracture. 
Fibrous  capsular  contracture,  the 
formation  of  a  constricting  fibrous  layer 
around  the  prosthesis,  has  been 
associated  with  the  presence  of  • 
testicular  implants.  Capsular 
contracture  may  result  in  excessive 
scrotal  firmness,  discomfort,  pain, 
disfigurement,  and  displacement  of  the 
implant. 

Although  the  etiological  factors  of 
capsular  contracture  have  not  been 
reported  with  testicular  implants, 
several  factors  have  been  suggested  with 
the  breast  implant,  including  hematoma, 
infection,  and  foreign  body  reaction. 


Despite  these  reports,  no  single  factor 
has  been  demonstrated  to  be  the  sole 
cause  of  contracture.  The  etiology  of 
contracture  is  not  understood. 

4.  Infection.  Infection,  a  risk  of  any 
surgical  implant  procedure,  is 
associated  with  the  use  of  testicular 
implants.  As  in  any  implantation 
procedure,  compromised  device  sterility 
and  surgical  techniques  may  be  major 
contributing  factors  to  this  risk.  Usually, 
the  occurrence  of  infection  necessitates 
the  removal  of  the  prosthesis.  It  has 
been  suggested  with  the  silicone  gel- 
filled  breast  prosthesis  that  infection 
may  also  contribute  to  the  early 
development  of  capsular  contracture. 

5.  Human  carcinogenicity. 
Carcinogenesis  has  been  widely 
discussed  as  a  reputed  risk  secondary  to 
implantation  of  any  material.  Evidence 
from  the  literature  indicates  that,  in 
animal  studies,  different  forms  of 
silicone  have  been  associated  with 
various  types  of  cancer.  Cases  of  several 
types  of  cancer  in  humans  have  been 
reported  in  association  with  various 
forms  of  implanted  silicone. 

6.  Human  reproductive  and 
teratogenic  effects.  The  effect  of  certain 
silicone  compounds  on  the  reproductive 
potential  of  the  male  is  largely 
unknown.  It  has  been  reported  that  at 
least  one  form  of  organosiloxane,  which 
is  known  to  be  present  in  some  silicone 
gels,  mimics  estrogens  in  the  male  rat 
leading  to  rapid  testicular  atrophy. 

Teratogenesis  includes  the  origin  or 
mode  of  production  of  a  malformed 
fetus  and  the  disturbed  growth 
processes  involved  in  the  production  of 
a  malformed  fetus.  Studies  using 
silicone  fluid  in  animals  have  been 
minimal,  and  yield  contradictory  and 
inconclusive  results.  Prolonged  contact 
with  either  the  solid  silicone  device,  or 
the  silicone  gel-filled  membrane  and  its 
components,  presents  a  potential  risk  of 
teratogenicity  in  humans.  Additionally, 
the  theoretical  risk  of  abnormalities 
appearing  later  in  life  in  normally 
appearing  offspring  also  warrants 
investigation. 

The  risk  of  adverse  reproductive  and 
teratogenic  effects  ft’om  testicular 
implants  exists  only  in  the  subset  of 
patients  who  have  a  single  prosthesis 
with  a  unilateral,  functional  testicle. 

7.  Immune  related  connective  tissue 
disorders — immunological  sensitization. 
Immunological  sensitization  may  be  a 
serious  risk  associated  with  the 
implantation  of  a  testicular  prosthesis. 
Immune  related  connective  tissue 
disorders  have  been  reported  in  women 
who  have  silicone  gel-filled  prostheses 
or  who  have  had  silicone  injections  in 
augmentation  mammoplasty.  There  are 
clinical  reports  of  several  patients  who 
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have  undergone  augmentation 
mammoplasty  with  silicone  gel-filled 
breast  prostheses  and  later  presented 
with  connective  tissue  disease-like 
syndromes.  Because  testicular 
prostheses  consist  of  similar  silicone 
elastomers  and  gels,  further  study  of  the 
potential  risk  of  immune  related 
connective  tissue  disorders  in  humans 
with  these  implants  is  warranted. 

8.  Biological  effects  of  silica. 
Amorphous  (fumed)  silica  is  bound  to 
the  silicone  in  the  elastomer  of  the 
testicular  prosthesis,  and  may  be 
fibrogenic  and  immunogenic.  Fumed 
silica  and  the  silicone  shell  each  elicit 
cellular  responses  in  rats.  The  biological 
effects  of  silica,  particularly  the 
immunologic  component  of  these 
reactions,  present  a  potential  risk  and 
need  to  be  examined. 

The  following  potential  risk  pertains 
only  to  the  gel-filled  silicone  rubber 
testicular  prosthesis: 

9.  Silicone  gel  leakage  and  migration. 
Silicone  gel  leakage  and  migration  from 
the  silicone  elastomer  envelope,  either 
ft-om  rupture  of  the  envelope  or  by 
leaking  of  the  gel  through  the  envelope 
(gel  “bleed”),  are  also  significant  risks  of 
silicone  gel-filled  testicular  prostheses. 
Rupture  of  the  envelope  with  gel 
leakage  and  subsequent  migration  may 
be  secondary  to  surgical  technique  or 
mechanical  stresses  such  as  routine 
manual  massage,  trauma,  and  wear  on 
the  envelope,  and  necessitates  removal 
of  the  prosthesis.  In  addition  to  the 
above,  silicone  gel-filled  breast 
implants,  which  are  similar  to  testicular 
implants  in  materials  and  construction, 
are  reported  to  “bleed”  micro  amounts 
of  silicone  through  the  intact  silicone 
elastomer  shell  into  the  surrounding 
tissues.  Although  diffusion  of  silicone 
gel  through  the  elastomer  shell  has  not 
specifically  been  measured  in  the 
testicular  prosthesis,  gel  bleed  continues 
to  be  a  theoretical  risk  with  this  device 
and  needs  to  be  evaluated.  Migration  of 
the  gel  into  the  human  body  presents 
the  potential  for  development  of  adverse 
effects  such  as  granulomas  or 
lymphadenopathy.  The  ultimate  fate  of 
migrating  silicone  gel  within  the  body  is 
currently  not  well  imderstood. 

The  following  potential  risk  is 
associated  only  with  those  testicular 
prostheses  that  are  polyurethane  foam 
covered: 

10.  Degradation  of  polyurethane 
foam.  The  polyurethane  foam  material 
that  has  been  used  to  cover  some 
testicular  prostheses  is  known  to 
degrade  over  time  with  a  potential 
breakdown  product  of  2,4 
diaminotoluene  (TDA),  a  known 
carcinogen  in  animals.  The  fate  of  the 
degraded  product  in  vivo  is  unknown  to 


date,  and  the  use  of  this  material  in 
testicular  implants  may  have  been 
discontinued.  Case  reports  of  the 
polyurethane  foam  covered  silicone  gel- 
filled  breast  implant  indicate  that  there 
is  greater  difficulty  with  the  removal  of 
this  type  of  prosthesis  due  to  a 
fragmented  polyurethane  shell  and/or 
capsular  tissue  ingrowth.  Foreign  body 
responses  have  been  reported 
concurrent  with  the  use  of  the 
polyurethane  foam  covered  testicular 
prosthesis  in  humans. 

B.  Benefits  of  the  Device 

The  testicular  prosthesis  is  intended 
to  simulate  the  presence  of  a  testicle 
within  the  male  scrotum,  and  is 
indicated  in  subjects  who  are  missing 
one  or  both  testes  due  to  either 
congenital  or  acquired  reasons. 

Testicular  prosthesis  implantation  is  a 
discretionary  surgical  procedure 
performed  for  psychological,  rather  than 
for  other  medical  reasons. 

Testicular  prostheses  are  commonly 
used  to  correct  congenital  anomalies  in 
young  males  who  are  bom  without  one 
or  both  testicles  (i.e.,  testicular  agenesis 
or  atrophy).  Additionally,  such  devices 
are  often  implanted  subsequent  to 
removal  of  one  or  both  testes  for  one  of 
several  reasons:  Malignant  cancer  of  the 
prostate,  testicular  cancer,  testicular 
torsion,  cryptorchidism,  failed 
orchiopexy,  epididymitis/orchitis,  or 
testicular  trauma. 

Men  facing  orchiectomy  (removal  of 
the  testicles)  may  experience  depression 
that  accompanies  this  degenerative 
change  in  body  image.  Such  feelings  of 
depression  have  been  equated  to  the 
experiences  of  women  who  have 
unde^one  mastectomy  or  hysterectomy. 
Shame  and  feelings  of  inferiority  are 
common,  and  can  lead  to  anxiety, 
personality  changes,  changes  in  one’s 
customary  lifestyle,  fear  of  sexual 
rejection,  and  psychogenic  impotence.  It 
has  also  been  reported  that  a  visible 
defect  in  a  child’s  genital  region  may 
result  in  feelings  of  inferiority,  leading 
to  social  isolation.  Such  occurrences 
may  produce  psychologic  problems,  and 
have  an  affect  upon  the  child’s 
emotional  development  and  sexual 
identity.  Implantation  of  a  testicular 
prosthesis  may  help  to  alleviate  such 
feelings  in  males  of  all  ages,  thereby 
improving  quality  of  life.  The  studies 
which  have  been  published  indicate 
that  recipients  of  testicular  prostheses 
exhibit  a  high  degree  of  satisfaction  with 
their  surgery. 

IV.  Final  Rule 

Under  section  515(b)(3)  of  the  act, 
FDA  is  adopting  the  findings  as 
published  in  the  preamble  to  the 


proposed  rule  and  is  issuing  this  final 
rule  to  require  premeirket  approval  of 
the  generic  type  of  device,  the  testicular 
prosthesis,  by  revising  §  876.3750(c). 

Under  the  final  rule,  a  PMA  or  a 
notice  of  completion  of  a  PDF  is 
required  to  be  filed  with  FDA  within  90 
days  of  the  effective  date  of  this 
regulation  for  any  testicular  prosthesis 
that  was  in  commercial  distribution 
before  May  28, 1976,  or  that  has  been 
found  by  FDA  to  be  substantially 
equivalent  to  such  a  device  on  or  before 
the  90th  day  past  the  eff'ective  date  of 
this  regulation.  An  approved  PMA  or 
declared  completed  PDP  is  required  to 
be  in  effect  for  any  such  device  on  or 
before  180  days  after  FDA  files  the 
application.  Any  other  testicular 
prosthesis  that  was  not  in  commercial 
distribution  before  May  28, 1976,  or  that 
has  not,  on  or  before  90  days  after  the 
effective  date  of  this  regulation,  been 
found  by  FDA  to  be  substantially 
equivalent  to  a  testicular  prosthesis  that 
was  in  commercial  distribution  before 
May  28, 1976,  is  required  to  have  an 
approved  PMA  or  declared  completed 
PDP  in  effect  before  it  may  be  marketed. 

If  a  PMA  or  notice  of  completion  of 
a  PDP  for  a  testicular  prosthesis  is  not 
filed  on  or  before  the  90th  day  past  the 
effective  date  of  this  regulation,  that 
device  will  be  deemed  adulterated 
under  section  501(f)(1)(A)  of  the  act,  and 
commercial  distribution  of  the  device 
will  be  required  to  cease  immediately. 
The  device  may,  however,  be 
distributed  for  investigational  use  if  the 
requirements  of  the  investigational 
device  exemption  (IDE)  regulations  (21 
CFR  part  812)  are  met. 

Under  §  812.2(d)  (21  CFR  812.2(d))  of 
the  IDE  regulations,  FDA  hereby 
stipulates  that  the  exemptions  from  the 
IDE  requirements  in  §  812.2(c)(1)  and 
(c)(2)  will  no  longer  apply  to  clinical 
investigations  of  the  testicular 
prosthesis.  Further,  FDA  concludes  that 
investigational  testicular  prostheses  are 
significant  risk  devices  as  defined  in 
§  812.3(m)  and  advises  that,  as  of  the 
effective  date  of  §  876.3750(c),  the 
requirements  of  the  IDE  regulations 
regarding  significant  risk  devices  will 
apply  to  any  clinical  investigation  of  a 
testicular  prosthesis.  For  any  testicular 
prosthesis  that  is  not  subject  to  a  timely 
filed  PMA  or  notice  of  completion  of  a 
PDP,  an  IDE  must  be  in  effect  under 
§  812.20  on  or  before  90  days  after  the 
effective  date  of  this  regulation  or 
distribution  of  the  device  for 
investigational  purposes  must  cease. 
FDA  advises  all  persons  presently 
sponsoring  a  clinical  investigation 
involving  the  testicular  prosffiesis  to 
submit  an  IDE  application  to  FDA  no 
later  than  60  days  after  the  effective  date 
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of  this  final  rule  to  avoid  the 
interruption  of  ongoing  investigations. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  and  (e)(4)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. ' 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantage^;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  manufacturers  of 
these  devices  have  been  aware  for  a  long 
time,  more  than  10  years,  of  the  need  to 
prepare  PMA’s  for  these  devices,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 
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List  of  Subjects  in  21  CFR  Part  876 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  876  is 
amended  as  follows: 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  is  revised  to  read  as  follows: 

Authority:  Secs.  501,  510,  513,  515,  520, 
522,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351,  360,  360c,  360e, 
360j,  3601,  371). 

2.  Section  876.3750  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§876.3750  Testicular  prosthesis. 

it  It  It  It  It 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  of  product 
development  protocol  (PDP)  is  required. 
A  PMA  or  notice  of  completion  of  a  PDP 
is  required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before  July  5, 
1995,  for  any  testicular  prosthesis  that 
was  in  commercial  distribution  before 
May  28, 1976,  or  that  has  on  or  before 
July  5, 1995,  been  found  to  be 
substantially  equivalent  to  a  testicular 
prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976.  Any 
other  testicular  prosthesis  shall  have  an 
approved  PMA  or  a  declared  completed 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

Dated:  March  13, 1995. 

D.  B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  95-8383  Filed  4-4-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TD  8591] 

RIN  1545-AT28 

Valuation  of  Plan  Distributions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  to  employers  in  determining 


the  present  value  of  an  employee’s 
benefit  under  a  qualified  defined  benefit 
pension  plan,  for  purposes  of  the 
applicable  consent  rules  and  for 
purposes  of  determining  the  amount  of 
a  distribution  made  in  any  form  other 
than  in  certain  nondecreasing  annuity 
forms.  These  temporary  regulations  are 
issued  to  reflect  changes  to  the 
applicable  law  made  by  the  Retirement 
Protection  Act  of  1994  (RPA  ’94),  which 
is  part  of  the  Uruguay  Round 
Agreements  Act  of  1994.  RPA  ’94 
amended  the  law  to  change  the  interest 
rate,  and  to  specify  the  mortality  table, 
for  the  purposes  described  above.  The 
text  of  these  temporary  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  These  regulations  are  effective 
April  5,  1995. 

These  regulations  apply  to  plan  years 
beginning  after  December  31, 1994, 
except  as  provided  in  §  1.417(e)— 
lT(d)(8)  and  (9). 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  S  F.  Marshall,  (202)  622-4606 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Short  Description 

The  temporary  regulations  in  this 
document  set  out  rules  for  computing 
the  amount  of  any  benefit  under  a 
qualified  defined  benefit  pension  plan 
that  is  paid  in  any  form  other  than 
certain  annuity  forms.  These  temporary 
regulations  reflect  changes  made  to  the 
law  in  the  Retirement  Protection  Act  of 
1994  (RPA  ’94)  Pub.  L.  103^65.  Under 
the  new  law,  if  the  annuity  benefit  an 
employee  could  receive  under  the  plan 
is  converted  to  a  different  form  of 
benefit,  the  non-annuity  benefit  cannot 
be  less  than  the  value  that  would  be 
determined  using  legally  required 
assumptions  regarding  life  expectancy 
(mortality  table)  and  interest  rate.  This 
ensures  that  the  non-annuity  benefit 
will  not  be  less  valuable  than  the 
annuity  benefit. 

Under  these  temporary  regulations, 
the  mortality  table  used  under  the  new 
law  is  the  mortality  table  published  by 
the  IRS  (currently  a  mortality  table 
commonly  used  by  state  insurance 
commissioners).  The  interest  rate  used 
under  the  new  law  is  the  interest  rate  on 
30-year  Treasury  securities,  as 
published  by  the  IRS.  These  temporary 
regulations  allow  an  employer  to  choose 
a  monthly,  quarterly,  or  annual  period 
during  which  the  plan’s  interest  rate 
remains  constant,  and  allow  an 
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employer  to  determine  the  rate  up  to 
five  months  before  the  period  begins. 

These  temporary  regulations  provide 
that,  for  most  pension  plans  in  place  on 
December  7, 1994,  the  employer  can 
choose  to  have  the  new  law  become 
effective  any  time  between  December  8, 
1994,  and  the  first  day  of  the  first  plan 
year  beginning  after  December  31, 1999. 
These  temporary  regulations  also 
specify  how  employers  can  amend  their 
pension  plans  to  change  the  mortality 
table  and  interest  rate  used  to  compute 
the  amount  of  a  distribution,  without 
causing  any  prohibited  reduction  in 
benefits. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  section  417(e).  Section 
417(e)  was  amended  by  RPA  ’94.  These 
temporary  regulations  provide  guidance 
related  to  the  determination  of  the 
present  value  of  an  employee’s  benefit 
under  a  qualified  defined  benefit 
pension  plan  in  accordance  with  the 
rules  of  section  417(e)(3). 

The  rules  of  section  417(e)(3)  are  also 
relevant  to  the  application  of  section 
411(a)(ll)  and  section  415(b).  Section 
411(a)(ll)  provides  that  a  participant’s 
benefit  with  a  present  value  that 
exceeds  $3,500  can  be  immediately 
distributed  to  a  participant  only  with 
the  participant’s  consent.  Under  section 
411(a)(ll)(B),  as  amended  by  RPA  ’94, 
the  present  value  of  a  participant’s 
benefit  is  calculated  using  the  rules  of 
section  417(e)(3).  Section  415(b)  limits 
the  maximum  benefit  that  can  be 
provided  under  a  qualified  defined 
benefit  plan.  Under  section 
415(b)(2)(E)(ii),  as  amended  by  RPA  ’94, 
the  minimum  interest  rate  permitted  to 
be  used  for  certain  purposes  to 
determine  compliance  with  the  limit 
under  section  415(b)  is  the  applicable 
interest  rate  as  defined  in  section 
417(e)(3).  Because  the  rules  of  section 
417(e)(3)  affect  the  application  of 
sections  411(a)(ll)(B)  and 
415(b)(2)(E)(ii),  the  guidance  provided 
by  these  temporary  regulations  is 
relevant  to  the  application  of  those 
provisions. 

Explanation  of  Provisions 

Section  417(e)  restricts  the  ability  of 
certain  qualified  retirement  plans  to 
distribute  a  participant’s  benefit  under 
the  plan  without  the  consent  of  the 
participant  and,  in  many  cases,  the 
participant’s  spouse.  The  application  of 
these  restrictions  is.determined  based 
on  the  present  value  of  the  participant’s 
benefit.  Prior  to  amendments  made  by 
RPA  ’94,  section  417(e)(3)  restricted  the 
interest  rate  to  be  used  under  a  plan  to 


calculate  the  present  value  of  a 
participant’s  benefit,  but  did  not  impose 
any  restrictions  on  the  mortality  table  to 
be  used  for  that  purpose. 

Under  §  1.417(e)-l(d),  prior  to 
amendment  by  these  temporary 
regulations,  the  interest  rate  limitations 
of  section  417(e)(3)  were  applied  in 
determining  whether  participant  or 
spousal  consent  to  a  distribution  was 
necessary,  in  determining  the  present 
value  of  any  accrued  benefit,  and  in 
determining  the  amount  of  many  types 
of  distributions.  Further,  under  those 
regulations,  the  present  value  of  any 
optional  form  of  benefit  could  not  be 
less  than  the  present  value  of  the  normal 
retirement  benefit  determined  in 
accordance  with  the  interest  rate 
restrictions  of  section  417(e)(3).  Section 
767  of  RPA  ’94  modified  section 
417(e)(3)  to  provide  that  the  present 
value  of  a  participant’s  benefit  is  not 
less  than  the  present  value  calculated  by 
using  the  applicable  mortality  table  and 
the  applicable  interest  rate. 

Applicable  Mortality  Table 

The  applicable  mortality  table  under 
section  417(e)(3)  is  defined  as  the  table 
prescribed  by  the  Secretary  based  on  the 
prevailing  commissioners’  standard 
table  (described  in  section  807(d)(5)(A)) 
used  to  determine  reserves  for  group 
annuity  contracts  issued  on  the  date  as 
of  which  present  value  is  being 
determined  (without  regard  to  any  other 
subparagraph  of  section  807(d)(5)). 
Currently,  the  prevailing 
commissioners’  standard  table  is  the 
1983  Group  Annuity  Mortality  Table. 

See  Rev.  Rul.  92-19, 1992-1  C.B.  227. 
These  temporary  regulations  provide 
that  the  applicable  mortality  table  as 
described  above  is  to  be  prescribed  by 
the  Commissioner  in  revenue  rulings, 
notices  or  other  documents  of  general 
applicability.  That  table  is  set  forth  in 
Rev.  Rul.  95-6, 1995-4  I.R.B.  22. 

Applicable  Interest  Rate  ‘ 

Under  section  417(e)(3),  the 
applicable  interest  rate  is  defined  as  the 
annual  rate  of  interest  on  30-year 
Treasury  securities  for  the  month  before 
the  date  of  distribution  or  such  other 
time  as  the  Secretary  may  by  regulations 
prescribe.  These  temporary  regulations 
provide  that  the  applicable  interest  rate 
for  a  month  is  the  annual  interest  rate 
on  30-year  Treasury  securities  as 
specified  by  the  Commissioner  for  that 
month.  Currently,  this  interest  rate  is 
the  interest  rate  published  in  Federal 
Reserve  releases  G.13  and  H.15  as  the 
average  yield  on  30-year  Treasury 
Constant  Maturities  for  the  month.  The 
interest  rates  for  July  1994  through 
February  1995  are  specified  as  follows: 


7.58  percent  for  July  1994,  7.49  percent 
for  August  1994,  7.71  percent  for 
September  1994,  7.94  percent  for 
October  1994,  8.08  percent  for 
November  1994,  7.87  percent  for 
December  1994  (see  Notice  95-6, 1995- 
5  I.R.B.  47),  7.85  percent  for  January 
1995  (see  Notice  95-9, 1995-10  I.R.B. 
10),  and  7.61  percent  for  February  1995 
(see  Notice  95-11, 1995-13  I.R.B.  8). 

The  Commissioner  will  continue  to 
publish  this  interest  rate  for  each 
month,  shortly  after  the  end  of  the 
mcmth. 

The  interest  rate  on  30-year  Treasury 
Constant  Maturities  published  monthly 
in  Federal  Reserve  releases  G.13  and 
H.15  can  also  be  obtained  by  telephone 
from  the  Public  Information  Department 
of  the  Federal  Reserve  Bank  of  New 
York  at  (212)  720-6130  (not  a  toll-free 
number).  Information  regarding 
subscriptions  to  Federal  Reserve 
releases  G.13  and  H.15  can  be  obtained 
from  the  Publications  Department  of  the 
Federal  Resen/e  Board  of  Governors  at 
(202)  452-3244  (not  a  toll-free  number). 

Time  for  Determining  Applicable 
Interest  Rate 

Section  417(e)(3)(A)(ii)(II)  provides 
that  the  applicable  interest  rate  for 
distributions  made  during  a  month  is 
the  annual  rate  of  interest  on  30-year 
Treasury  securities  for  the  month  before 
th^  date  of  distribution  or  such  other 
time  as  the  Secretary  may  by  regulations 
prescribe.  These  temporary  regulations 
permit  selection  of  a  monthly,  quarterly 
or  annual  period  during  which  the 
applicable  interest  rate  remains 
constant.  Permitting  selection  of  such  a 
quarterly  or  annual  stability  period 
allows  plans  to  offer  greater  benefit 
stability  than  is  provided  by  the 
statutory  rule,  under  which  the  . 
applicable  interest  rate  changes 
monthly. 

These  temporary  regulations  provide 
that  the  applicable  interest  rate  for  the 
stability  period  may  be  determined  as 
the  30-year  Treasury  rate  for  any  one  of 
the  five  calendar  months  preceding  the 
first  day  of  the  stability  period. 
Permitting  this  “lookback”  of  up  to  five 
months  provides  added  flexibility  and 
gives  plan  administrators  and 
participants  more  time  to  comply  with 
applicable  notice  and  election 
requirements  using  the  actual  interest 
rate  (instead  of  an  estimate). 

Thus,  a  plan  may  change  the 
applicable  interest  rate  monthly, 
quarterly,  or  annually,  and  may 
determine  the  rate  with  reference  to  one 
of  the  five  months  preceding  the  month, 
quarter,  or  year.  For  example,  if  an 
employer  with  a  calendar  yeai'  plan 
wishes  to  use  the  same  interest  rate  for 
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all  distributions  in  the  plan  year  (i.e., 
the  annual  stability  period)  and  wishes 
to  provide  90  days  for  employee  notices 
based  on  the  actual  interest  rate,  the 
plan  can  provide  that  the  applicable 
interest  rate  for  the  entire  plan  year  is 
the  30-year  Treasury  rate  specified  by 
the  Commissioner  for  the  prior  August 
(i.e.,  five  calendar  months  before 
January  1,  the  first  day  of  the  plan  year). 

Effective  Dates 

These  temporary  regulations  are 
generally  effective  for  plan  years 
beginning  after  December  31, 1994. 

Under  section  417(e)(3)(B)  and  these 
temporary  regulations,  the  general 
effective  date  for  the  RPA  ’94  rules  is 
delayed  for  certain  plans  until  the  first 
plan  year  that  begins  after  December  31, 
1999,  unless  an  employer  takes  earlier 
action.  The  delayed  effective  date 
-  applies  to  a  plan  adopted  and  in  effect 
before  December  8, 1994,  if  the 
provisions  of  the  plan  in  effect  on 
December  7, 1994,  met  the  requirements 
of  section  417(e)(3)  as  in  effect  on 
December  7, 1994.  For  such  a  plan,  the 
present  value  of  a  distribution  made 
before  the  first  day  of  the  first  plan  year 
that  begins  after  December  31, 1999,  is 
calculated  under  the  provisions  of  the 
plan  in  effect  on  December  7, 1994,  if 
the  annuity  starting  date  for  the 
distribution  occurs  before  the  date  a 
plan  amendment  applying  both  the 
applicable  mortality  table  and  the 
applicable  interest  rate  rules  added  by 
I^A  ’94  is  adopted  or,  if  later,  is  made 
effective. 

These  temporary  regulations  restate 
the  rules  applicable  to  plan  years 
beginning  before  January  1, 1995, 
without  substantive  change.  Those  pre- 
1995  rules  also  apply  to  later  plan  years, 
to  the  extent  that  the  application  of  the 
RPA  ’94  rules  is  delayed  as  described 
above. 

In  addition,  section  767(d)(1)  of  RPA 
’94  permits  an  employer  to  elect  to 
accelerate  the  effective  date  of  the  RPA 
’94  rules,  and  hence  these  temporary 
regulations,  in  order  to  apply  the  RPA 
’94  rules  to  distributions  with  annuity 
starting  dates  occurring  after  December 
7, 1994,  in  plan  years  beginning  before 
January  1, 1995.  An  employer  that 
makes  a  plan  amendment  applying  the 
applicable  mortality  table  and  the 
applicable  interest  rate  rules  of  these 
regulations  is  treated  as  making  this 
election  as  of  the  date  the  plan 
amendment  is  adopted  or,  if  later,  is 
made  effective. 

Relationship  With  Section  411(d)(6) 
Section  411(d)(6)  provides  that  a  plan 
does  not  satisfy  the  requirements  of 
section  411  if  the  accrued  benefit  of  a 


participant  is  decreased  by  a  plan 
amendment.  In  general,  a  plan 
amendment  that  changes  the  interest 
rate  or  the  mortality  assumptions  used 
for  purposes  of  determining  the  amount 
of  any  accrued  benefit  is  subject  to 
section  411(d)(6).  Consistent  with 
regulations  in  effect  prior  to  amendment 
by  these  temporary  regulations,  these 
temporary  regulations  provide  limited 
section  411(d)(6)  relief  for  certain  plan 
amendments  that  change  the  time  for 
determining  the  applicable  interest  rate. 
A  plan  amendment  that  changes  the 
time  for  determining  the  applicable 
interest  rate  will  not  be  treated  as 
violating  section  411(d)(6),  if  each 
distribution  made  until  one  year  after 
the  later  of  the  amendment’s  effective 
date  or  the  amendment’s  adoption  date 
is  calculated  using  the  time  for 
determining  the  applicable  interest  rate 
as  provided  before  or  after  the 
amendment,  whichever  produces  the 
larger  benefit.  For  this  purpose,  all  other 
plan  provisiwis  must  be  applied  as  in 
effect  after  the  amendment. 

For  example,  assume  that  a  calendar 
year  plan  is  amended  in  March  1995, 
effective  July  1, 1995,  to  change  the 
interest  rate  used  to  determine  the 
present  value  of  plan  distributions  fi’om 
the  PBGC  interest  rate  determined  as  of 
January  1  of  the  plan  year  that  contains 
the  annuity  starting  date,  to  the  30-year 
Treasury  security  interest  rate  for 
August  of  the  year  before  the  plan  year 
that  contains  the  annuity  starting  date. 
The  plan  amendment  will  not  be  treated 
as  violating  section  411(d)(6)  if  each 
distribution  with  an  annuity  starting 
date  after  June  30, 1995,  and  before  July 
1, 1996,  is  calculated  using  the  30-year 
Treasury  rate  for  August  of  the  year 
before  the  plan  year  that  contains  the 
annuity  starting  date,  or  the  30-year 
Treasury  rate  for  January  of  the  plan 
year  that  contains  the  annuity  starting 
date,  whichever  produces  the  larger 
benefit. 

Section  767(d)(2)  of  RPA  ’94  provides 
that  a  participant’s  accrued  benefit  is 
not  considered  to  be  reduced  in 
violation  of  section  411(d)(6)  merely 
because  the  benefit  is  determined  in 
accordance  with  the  applicable  interest 
rate  rules  and  the  applicable  mortality 
table  rules  of  section  417(e)(3)(A),  as 
amended  by  RPA  ’94.  These  temporary 
regulations  provide  that  an  interest  rate 
may  be  eliminated  under  this  section 
411(d)(6)  relief  rule  if  that  interest  rate 
is  the  PBGC  interest  rate  or  a  rate  based 
on  the  PBGC  interest  rate.  The  PBGC  has 
advised  the  Service  and  Treasury  that  it 
has  not  made  any  decision  at  this  time 
on  whether  it  will  continue  to  publish 
the  relevant  interest  rates  after  the  year 
2000.  Therefore,  in  amending  plans  to 


comply  with  these  temporary 
regulations,  employers  should  not  rely 
on  the  continued  publication  of  these 
rates  by  the  PBGC  beyond  the  year  2000. 

These  temporary  regulations  further 
provide  that,  where  a  plan  provided  for 
the  use  of  an  interest  rate  not  based  on 
the  PBGC  interest  rate  prescribed  by 
section  417(e)(3)  as  in  effect  before 
amendments  made  by  RPA  ’94,  a  plan 
amendment  that  eliminates  the  use  of 
that  interest  rate  and  the  associated 
mortality  table  may  result  in  a  reduction 
of  a  participant’s  accrued  benefit,  which 
would  violate  the  requirements  of 
section  411(d)(6).  These  temporary 
regulations  provide  examples  of  the 
application  of  section  411(d)(6)  and  the 
special  rule  of  section  767(d)(2)  of  RPA 
’94,  including  an  example  illustrating 
the  use  of  a  phase-in  that  provides  for 
a  smoother  transition  from  the  plan’s 
former  terms  to  the  new  rules. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Linda  S.  F.  Marshall, 

Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 
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Section  1.417(e)-lT  also  issued  under  26 
U.S.C.  417(e)(3)(A)(ii)(II). 

Par.  2.  In  §  1.417(e)-l,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  1 .41 7(e)-1  Restrictions  and  valuations  of 
distributions  from  plans  subject  to  sections 
401(a)(11)and  417. 

it  it  it  it  It 

(d)  Present  value  requirement.  For 
rules  regarding  the  present  value  of  a 
participant’s  accrued  benefit  and  related 
matters,  see  §  1.417(e)-lT(d). 
***** 

Par.  3.  §  1.417(e)-lT  is  added  to  read 
as  follows: 

§  1 .41 7(e)-1T  Restrictions  and  valuations 
of  distributions  from  plans  subject  to 
sections  401(a)(11)  and  417  (Temporary). 

(a)  through  (c)  [Reserved]. 

(d)  Present  value  requirement — (1) 
General  rule.  A  defined  benefit  plan 
must  provide  that  the  present  value  of 
any  accrued  benefit  and  the  amount 
(subject  to  sections  411(c)(3)  and  415)  of 
any  distribution,  including  a  single  sum, 
must  not  be  less  than  the  amount 
calculated  using  the  applicable  interest 
rate  described  in  paragraph  (d)(3)  of  this 
section  (determined  for  the  month 
described  in  paragraph  (d)(4)  of  this 
section)  and  the  applicable  mortality 
table  described  in  paragraph  (d)(2)  of 
this  section.  The  present  value  of  any 
optional  form  of  benefit  cannot  be  less 
than  the  present  value  of  the  normal 
retirement  benefit  determined  in 
accordance  with  the  preceding  sentence. 
The  same  rules  used  for  the  plan  under 
this  paragraph  (d)  must  also  be  used  to 
compute  the  present  value  of  the  benefit 
for  purposes  of  determining  whether 
consent  for  a  distribution  is  required 
under  paragraph  (b)  of  this  section. 

(2)  Applicable  mortality  table.  The 
applicable  mortality  table  is  the 
mortality  table  based  on  the  prevailing 
commissioners’  standard  table 
(described  in  section  807(d)(5)(A))  used 
to  determine  reserves  for  group  annuity 
contracts  issued  on  the  date  as  of  which 
present  value  is  being  determined 
(without  regard  to  any  other 
subparagraph  of  section  807(d)(5)),  that 
is  prescribed  by  the  Commissioner  in 
revenue  rulings,  notices,  or  other 
guidance,  published  in  the  Internal 
Revenue  Bulletin  (see 

§  601.601(d)(2)(ii)(b)  of  this  chapter). 

(3)  Applicable  interest  rate — (i) 
General  rule.  The  applicable  interest 
rate  for  a  month  is  the  annual  interest 
rate  on  30-year  Treasury  securities  as 
specified  by  the  Commissioner  for  that 
month  in  revenue  rulings,  notices  or 
other  guidance,  published  in  the 
Internal  Revenue  Bulletin  (see 

§  601.601(d)(2)(ii)(b)  of  this  chapter). 


(ii)  Example.  This  example  illustrates 
the  rules  of  this  paragraph  (d)(3): 

Example.  Plan  A  is  a  calendar  year  plan. 

For  its  1995  plan  year,  Plan  A  provides  that 
the  applicable  mortality  table  is  the  table 
described  in  Rev.  Rul.  95-6, 1995-4  I.R.B.  22, 
and  that  the  applicable  interest  rate  for  Plan 
A  is  the  annual  interest  rate  on  30-year 
Treasury  securities  as  specified  by  the 
Commissioner  for  the  first  full  calendar 
month  preceding  the  calendar  month  that 
contains  the  annuity  starting  date.  Participant 
P  is  age  65  in  January  1995,  which  is  the 
month  that  contains  P’s  annuity  starting  date. 
P  has  an  accrued  benefit  payable  monthly  of 
$1,000  and  has  elected  to  receive  a 
distribution  in  the  form  of  a  single  sum  in 
January  1995.  The  annual  interest  rate  on  30- 
year  Treasury  securities  as  published  by  the 
Commissioner  for  December  1994  is  7.87 
percent.  To  satisfy  the  requirements  of 
section  417(e)(3)  and  this  paragraph  (d),  the 
single  sum  received  by  P  may  not  be  less 
than  $111,351. 

(4)  Time  for  determining  interest 
rate — (i)  General  rule.  The  applicable 
interest  rate  to  be  used  for  a  distribution 
is  the  rate  determined  under  paragraph 
(d)(3)  of  this  section  for  the  applicable 
lookback  month.  The  applicable 
lookback  month  for  a  distribution  is  the 
lookback  month  (as  described  in 
paragraph  (d)(4)(iii)  of  this  section)  for 
the  month  (or  other  longer  stability 
period  described  in  paragraph  (d)(4)(ii) 
of  this  section)  that  contains  the  annuity 
starting  date  for  the  distribution.  The 
time  for  determining  the  applicable 
interest  rate  for  each  participant’s 
distribution  must  be  determined  in  a 
consistent  manner  that  is  applied 
uniformly  to  all  participants  in  the  plan. 

(ii)  Stability  period.  A  plan  must 
specify  the  period  for  which  the 
applicable  interest  rate  remains 
constant.  This  stability  period  may  be 
one  calendar  month,  one  plan  quarter, 
or  one  plan  year. 

(iii)  Lookback  month.  A  plan  must 
specify  the  lookback  month  that  is  used 
to  determine  the  applicable  interest  rate. 
The  lookback  month  may  be  the  first, 
second,  third,  fourth,  or  fifth  full 
calendar  month  preceding  the  first  day 
of  the  stability  period. 

(iv)  Additional  determination  dates. 
The  Commissioner  may  prescribe,  in 
revenue  rulings,  notices  or  other 
guidance,  published  in  the  Internal 
Revenue  Bulletin  (see 

§  601.601(d)(2)(ii)(h)),  other  times  that  a 
plan  may  provide  for  determining  the 
applicable  interest  rate. 

(v)  Example.  This  example  illustrates 
the  rules  of  this  paragraph  (d)(4). 

Example.  Employer  X  maintains  Plan  A,  a 
calendar  year  plan.  Employer  X  wishes  to 
amend  Plan  A  so  that  the  applicable  interest 
rate  will  remain  fixed  for  each  plan  quarter, 
and  so  that  the  applicable  interest  rate  for 


distributions  made  during  each  plan  quarter 
can  be  determined  approximately  80  days 
before  the  beginning  of  the  plan  quarter.  To 
comply  with  the  provisions  of  this  paragraph 
(d)(4).  Plan  A  is  amended  to  provide  that  the 
applicable  interest  rate  is  the  annual  interest 
rate  on  30-year  Treasury  securities  as 
specified  by  the  Commissioner  for  the  fourth 
calendar  month  preceding  the  first  day  of  the 
plan  quarter  during  which  the  annuity 
starting  date  occurs. 

(5)  Use  of  alternative  interest  rate  and 
mortality  table.  If  a  plan  provides  for 
use  of  an  interest  rate  or  mortality  table 
other  than  the  applicable  interest  rate  or 
the  applicable  mortality  table,  the  plan 
must  provide  that  a  participant’s  benefit 
must  be  at  least  as  great  as  the  benefit 
produced  by  using  the  applicable 
interest  rate  and  the  applicable 
mortality  table.  For  example,  where  a 
plan  provides  for  use  of  an  interest  rate 
of  7%  and  the  UP-1984  Mortality  Table 
(see  §  1.401(a)(4)-12,  Standard  mortality 
table)  in  calculating  single-sum 
distributions,  the  plan  must  provide  that 
any  single-sum  distribution  is 
calculated  as  the  greater  of  the  single¬ 
sum  benefit  calculated  using  this 
actuarial  basis  (i.e.,  7%  and  the  UP- 
1984  Mortality  Table)  and  the  single 
sum  calculated  using  the  applicable 
interest  rate  and  the  applicable 
mortality  table. 

(6)  Exceptions.  This  paragraph  (d) 
(other  than  the  provisions  relating  to 
section  411(d)(6)  requirements  in 
paragraph  (d)(10)  of  this  section)  does 
not  apply  to  the  amount  of  a 
distribution  under  a  nondecreasing 
annuity  payable  for  a  period  not  less 
than  the  life  of  the  participant  or,  in  the 
case  of  a  QPSA,  the  life  of  the  surviving 
spouse.  A  nondecreasing  annuity 
includes  a  QJSA,  QPSA  and  an  annuity 
that  decreases  merely  because  of  the 
cessation  or  reduction  of  Social  Security 
supplements  or  qualified  disability 
payments  (as  defined  in  section 
411(a)(9)). 

(7)  Defined  contribution  plans. 
Because  the  accrued  benefit  under  a 
defined  contribution  plan  equals  the 
account  balance,  a  defined  contribution 
plan  is  not  subject  to  the  requirements 
of  this  paragraph  (d),  even  though  it  is 
subject  to  section  401(a)(ll). 

(8)  Effective  date — (i)  In  general.  This 
paragraph  (d)  is  effective  for 
distributions  with  annuity  starting  dates 
in  plan  years  beginning  after  December 

31. 1994. 

(ii)  Optional  delayed  effective  date  of 
Retirement  Protection  Act  of  1994  (RPA 
’94)(108  Stat.  5012)  rules  for  plans 
adopted  and  in  effect  before  December 

8. 1994.  For  a  plan  adopted  and  in  effect 
before  December  8, 1994,  the 
application  of  the  rules  relating  to  the 
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applicable  mortality  table  and 
applicable  interest  rate  under 
paragraphs  (d)  (2)  through  (4)  of  this 
section  is  delayed  to  the  extent  provided 
in  this  paragraph  (d)(8)(ii),  if  the  plan 
provisions  in  effect  on  December  7, 

1994,  met  the  requirements  of  section 
417(e)(3)  and  §  1.417(e)-l(d)  as  in  effect 
on  December  7, 1994  (as  contained  in  26 
CFR  part  1  revised  April  1, 1995).  In  the 
case  of  a  distribution  from  such  a  plan 
with  an  annuity  starting  date  that 
precedes  the  optional  delayed  effective 
date  described  in  paragraph  (d)(8)(iv)  of 
this  section,  and  that  precedes  the  ffrst 
day  of  the  first  plan  year  beginning  after 
December  31, 1999,  the  rules  of 
paragraph  (d)(9)  of  this  section  (which 
generally  apply  to  distributions  with 
annuity  starting  dates  in  plan  years 
beginning  before  January  1, 1995)  apply 
in  lieu  of  the  rules  of  paragraphs  (d)  (2) 
through  (4)  of  this  section.  The  interest 
rate  under  the  rules  of  paragraph  (d)(9) 
of  this  section  is  determined  under  the 
provisions  of  the  plan  as  in  effect  on 
December  7, 1994,  reflecting  the  interest 
rate  or  rates  published  by  the  Pension 
Benefit  Guaranty  Corporation  (PBGC) 
and  the  provisions  of  the  plan  for 
determining  the  date  on  which  the 
interest  rate  is  fixed.  The  above 
described  interest  rate  or  rates 
published  by  the  PBGC  are  those 
determined  by  the  PBGC  (for  the  date 
determined  under  those  plan 
provisions)  pursuant  to  the  PBGC’s 
methodology  under  the  regulations  of 
the  PBGC  for  determining  the  present 
value  of  a  lump  sum  distribution  on 
plan  termination  under  29  CFR  Part 
2619  that  were  in  effect  on  September 
1, 1993  (as  contained  in  29  CFR  part 
2619  revised  July  1, 1994). 

(iii)  Optional  accelerated  effective 
date  of  RPA  ’94  rules.  This  paragraph 
(d)  is  also  effective  for  a  distribution 
with  an  annuity  starting  date  after 
December  7, 1994,  during  a  plan  year 
beginning  before  January  1, 1995,  if  the 
employer  elects,  on  or  before  the 
annuity  starting  date,  to  make  the  rules 
of  this  paragraph  (d)  effective  with 
respect  to  the  plan  as  of  the  optional 
accelerated  effective  date  described  in 
paragraph  (d)(8)(iv)  of  this  section.  An 
employer  is  treated  as  making  this 
election  by  making  the  plan 
amendments  described  in  paragraph 
(d)(8)(iv)  of  this  section. 

(iv)  Determination  of  delayed  or 
accelerated  effective  date  by  plan 
amendment  adopting  RPA  ’94  rules. 

The  optional  delayed  effective  date  of 
paragraph  (d)(8)(ii)  of  this  section,  or  the 
optional  accelerated  effective  date  of 
paragraph  (d)(8)(iii)  of  this  section, 
whichever  is  applicable,  is  the  date  plan 
amendments  applying  both  the 


applicable  mortality  table  of  paragraph 
(d)(2)  of  this  section  and  the  applicable 
interest  rate  of  paragraph  (d)(3)  of  this 
section  are  adopted  or,  if  later,  are  made 
effective. 

(9)  Plan  years  beginning  before 
January  1,  1995 — (i)  Interest  rate.  (A) 

For  distributions  made  in  plan  years 
beginning  after  December  31, 1986,  and 
before  January  1, 1995,  the  following 
interest  rate  described  in  paragraph 
(d)(9)(i)(A)(l)  or  (2)  of  this  section, 
whichever  applies,  is  substituted  for  the 
applicable  interest  rate  for  purposes  of 
this  section — 

(1)  The  rate  or  rates  that  would  be 
used  by  the  PBGC  for  a  trusteed  single¬ 
employer  plan  to  value  the  participant’s 
(or  beneficiary’s)  vested  benefit  (PBGC 
interest  rate)  if  the  present  value  of  such 
benefit  does  not  exceed  $25,000;  or 

(2)  120  percent  of  the  PBGC  interest 
rate,  as  determined  in  accordance  with 
paragraph  (d)(9)(i)(A)(l)  of  this  section, 
if  such  present  value  exceeds  $25,000. 

In  no  event  shall  the  present  value 
determined  by  use  of  120  percent  of  the 
PBGC  interest  rate  result  in  a  present 
value  less  than  $25,000. 

(B)  The  PBGC  interest  rate  may  be  a 
series  of  interest  rates  for  any  given 
date.  For  example,  the  PBGC  interest 
rate  for  immediate  annuities  for 
November  1994  is  6%,  and  the  PBGC 
interest  rates  for  the  deferral  period  for 
that  month  are  as  follows:  5.25%  for  the 
first  7  years  of  the  deferral  period,  4% 
for  the  following  8  years  of  the  deferral 
period,  and  4%  for  the  remainder  of  the 
deferral  period.  For  November  1994, 120 
percent  of  the  PBGC  interest  rate  is 
7.2%  (1.2  times  6%)  for  an  immediate 
annuity,  6.3%  (1.2  times  5.25%)  for  the 
first  7  years  of  the  deferral  period,  4.8% 
(1.2  times  4%)  for  the  following  8  years 
of  the  deferral  period,  and  4.8%  (1.2 
times  4%)  for  the  remainder  of  the 
deferral  period.  The  PBGC  interest  rates 
are  the  interest  rates  that  would  be  used 
(as  of  the  date  of  the  distribution)  by  the 
PBGC  for  purposes  of  determining  the 
present  value  of  that  benefit  upon 
termination  of  an  insufficient  trusteed 
single  employer  plan.  Except  as 
otherwise  provided  by  the 
Commissioner,  the  PBGC  interest  rates 
are  determined  by  PBGC  regulations. 

See  29  CFR  part  2619  for  the  applicable 
PBGC  rates. 

(ii)  Time  for  determining  interest  rate. 
(A)  Except  as  provided  in  paragraph 
(d)(9)(ii)(B)  of  this  section,  the  PBGC 
interest  rate  or  rates  are  determined  on 
either  the  annuity  starting  date  or  the 
first  day  of  the  plan  year  that  contains 
the  annuity  starting  date.  The  plan  must 
provide  which  date  is  applicable. 

(B)  The  plan  may  provide  for  the  use 
of  any  other  time  for  determining  the 


PBGC  interest  rate  or  rates  provided  that 
such  time  is  not  more  than  120  days 
before  the  annuity  starting  date  if  such 
time  is  determined  in  a  consistent 
manner  and  is  applied  uniformly  to  all 
particmants. 

(C)  Tne  Commissioner  may,  in 
revenue  rulings,  notices  or  other 
guidance,  published  in  the  Internal 
Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(b)),  prescribe  other 
times  for  determining  the  PBGC  interest 
rate  or  rates. 

(iii)  No  applicable  mortality  table.  In 
the  case  of  a  distribution  to  which  this 
paragraph  (d)(9)  applies,  the  rules  of 
this  paragraph  (d)  are  applied  without 
regard  to  the  applicable  mortality  table 
described  in  paragraph  (d)(2)  of  this 
section. 

(10)  Relationship  with  section 
411(d)(6} — (i)  In  general.  Except  as 
provided  in  this  paragraph  (d)(10),  a 
plan  eunendment  that  changes  the 
interest  rate,  the  time  for  determining 
the  interest  rate,  or  the  mortality 
assumptions  used  for  the  purposes 
described  in  paragraph  (d)(1)  of  this 
section  is  subject  to  section  411(d)(6). 

But  see  §  1.411(d)-4,  Q&A  2(b)(2)(v) 
(regarding  plan  amendments  relating  to 
involuntary  distributions). 

(11)  Change  in  time  for  determining 
interest  rate.  Notwithstanding  the 
genera)  rule  of  paragraph  (d)(10)(i)  of 
this  section,  if  a  plan  amendment 
changes  the  time  for  determining  the 
applicable  interest  rate  (including  an 
indirect  change  as  a  result  of  a  change 
in  plan  year),  the  amendment  will  not 
be  treated  as  reducing  accrued  benefits 
in  violation  of  section  411(d)(6)  merely 
on  account  of  this  change  if  the 
conditions  of  this  paragraph  (d)(10)(ii) 
are  satisfied.  Any  distribution  for  which 
the  annuity  starting  date  occurs  in  the 
one-year  period  commencing  at  the  time 
the  plan  amendment  is  effective  (if  the 
amendment  is  effective  on  or  after  the 
adoption  date)  must  use  the  interest  rate 
as  provided  under  the  terms  of  the  plan 
after  the  effective  date  of  the 
amendment,  determined  at  either  the 
date  for  determining  the  interest  rate 
before  the  amendment  or  the  date  for 
determining  the  interest  rate  after  the 
amendment,  whichever  results  in  the 
larger  distribution.  If  the  plan 
amendment  is  adopted  retroactively 
(that  is,  the  amendment  is  effective  prior 
to  the  adoption  date),  the  plan  must  use 
the  interest  rate  determination  date 
resulting  in  the  larger  distribution  for 
the  period  beginning  with  the  effective 
date  and  ending  one  year  after  the 
adoption  date. 

(iii)  Section  411(d)(6)  relief  for  plan 
amendments  pursuant  to  changes  to 
section  417  made  by  RPA  ’94 — (A) 
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Replacement  of  PBGC  interest  rate.  A 
participant’s  accrued  benefit  is  not 
considered  to  be  reduced  in  violation  of 
section  411(d)(6)  merely  because  of  a 
plan  amendment  that  changes  any 
interest  rate  or  mortality  assumption 
used  to  calculate  the  present  value  of  a 
participant’s  benefit  under  the  plan 
(even  if  the  amendment  provides  for 
temporary  additional  benefits  to 
accommodate  a  more  gradual  transition 
from  the  plan’s  old  interest  rate  to  the 
new  rules),  if  the  following  conditions 
are  satisfied — 

(1)  The  amendment  replaces  the 
PBGC  interest  rate  (or  an  interest  rate  or 
rates  based  on  the  PBGC  interest  rate)  as 
the  interest  rate  used  under  the  plan  in 
determining  the  present  value  of  a 
participant’s  benefit  under  this 
paragraph  (d);  and 

(2)  After  the  amendment  is  effective, 
the  present  value  of  a  participant’s 
benefit  under  the  plan,  cannot  be  less 
than  the  amount  calculated  using  the 
applicable  mortality  table  and  the 
applicable  interest  rate  for  the  first  full 
calendar  month  preceding  the  calendar 
month  that  contains  the  annuity  starting 
date. 

(B)  Replacement  of  non-PBGC  interest 
rate.  The  section  411(d)(6)  relief 
provided  in  paragraph  (d)(10)(iii)(A)  of 
this  section  does  not  apply  to  a  plan 
amendment  that  replaces  an  interest  rate 
other  than  the  PBGC  interest  rate  (or  an 
interest  rate  or  rates  based  on  the  PBGC 
interest  rate)  as  an  interest  rate  used 
under  the  plan  in  determining  the 
present  value  of  a  participant’s  benefit 
under  this  paragraph  (d).  Thus,  the 
accrued  benefit  determined  using  that 
interest  rate  and  the  associated  mortality 
table  is  protected  under  section 
411(d)(6).  For  purposes  of  paragraphs 
(d)(10)(iii)(A)  and  (B)  of  this  section,  an 
interest  rate  is  based  on  the  PBGC 
interest  rate  if  the  interest  rate  is  defined 
as  a  specified  percentage  of  the  PBGC 
interest  rate  or  as  the  PBGC  interest  rate 
minus  a  specified  number  of  basis 
points. 

(C)  Plan  amendment  providing  for 
prior  determination  date  or  up  to  two 
months  earlier.  If  the  special  rule  of 
paragraph  (d)(10)(iii)(A)  of  this  section 
would  apply  to  a  plan  except  that  the 
applicable  interest  rate  is  determined  for 
a  month  other  than  the  first  full 
calendar  month  preceding  the  calendar 
month  that  contains  the  annuity  starting 
date,  a  participant’s  accrued  benefit  is 
not  considered  to  be  reduced  in 
violation  of  section  411(d)(6)  if  the 
applicable  interest  rate  is  determined  for 
the  calendar  month  that  contains  the 
date  as  of  which  the  PBGC  interest  rate 
was  determined  immediately  before  the 
amendment,  or  for  one  of  the  two 


calendar  months  immediately  preceding 
that  month,  or  if  the  plan  amendment 
satisfies  the  conditions  of  paragraph 
(d)(10)(ii)  of  thi#  section. 

(D)  Examples.  The  provisions  of  this 
paragraph  (d)(10)(iii)  are  illustrated  by 
the  following  examples: 

Example  1.  On  December  31, 1994,  Plan  A 
provided  that  all  single-sum  distributions 
were  to  be  calculated  using  the  UP-1984 
Mortality  Table  and  100%  of  the  PBGC 
interest  rate  for  the  date  of  distribution.  On 
January  4, 1995,  and  effective  on  February  1, 
1995,  Plan  A  was  amended  to  provide  that 
all  single-sum  distributions  are  calculated 
using  the  applicable  mortality  table  and  the 
annual  interest  rate  on  30-year  Treasury 
securities  for  the  first  full  calendar  month 
preceding  the  calendar  month  that  contains 
the  annuity  starting  date.  This  amendment  of 
Plan  A  is  not  considered  to  reduce  the 
accrued  benefit  of  any  participant  in 
violation  of  section  411(d)(6). 

Example  2.  On  December  31, 1994,  Plan  B 
provided  that  all  single-sum  distributions 
were  to  be  calculated  using  the  UP-1984 
Mortality  Table  and  an  interest  rate  equal  to 
the  lesser  of  100%  of  the  PBGC  interest  rate 
for  the  date  of  distribution,  or  6%.  On 
January  4, 1995,  and  effective  on  February  1, 
1995,  Plan  B  was  amended  to  provide  that  all 
single-sum  distributions  are  calculated  using 
the  applicable  mortality  table  and  the  annual 
interest  rate  on  30-year  Treasury  securities 
for  the  second  full  calendar  month  preceding 
the  calendar  month  that  contains  the  annuity 
starting  date.  The  6%  interest  rate  provided 
for  under  the  plan  is  not  based  on  the  PBGC 
interest  rate.  Therefore,  to  satisfy  die 
requirements  of  section  411(d)(6),  the  plan 
must  provide  that  the  single-sum  distribution 
payable  to  any  participant  must  be  no  less 
than  the  single-sum  distribution  calculated 
using  the  UP-1984  Mortality  Table  and  an 
interest  rate  of  6%,  based  on  the  participant’s 
benefits  under  the  plan  accrued  through 
January  31, 1995,  and  based  on  the 
participant's  age  at  the  annuity  starting  date. 

Example  3.  (a)  Employer  X  maintains  Plan 
C,  a  calendar  year  plan.  As  of  December  7, 
1994,  Plan  C  provided  for  single-sum 
distributions  to  be  calculated  using  the  PBGC 
interest  rate  as  of  the  annuity  starting  date  for 
distributions  not  greater  than  $25,000,  and 
120%  of  that  interest  rate  (but  not  an  interest 
rate  producing  a  present  value  less  than 
$25,000)  for  distributions  over  $25,000. 
Employer  X  wishes  to  delay  the  effective  date 
of  the  RPA  '94  rules  for  a  year,  and  to  provide 
for  an  extended  transition  from  the  use  of  the 
PBGC  interest  rate  to  the  new  applicable 
interest  rate  under  section  417(e)(3).  On 
December  1, 1995,  and  effective  on  January 
1, 1996,  Employer  X  amends  Plan  C  to 
provide  that  single-sum  distributions  are 
determined  as  the  sum  of — 

(i)  The  single-sum  distribution  calculated 
based  on  the  applicable  mortality  table  and 
the  annual  interest  rate  on  30-year  Treasury 
seciu-ities  for  the  first  full  calendar  month 
preceding  the  calendar  month  that  contains 
the  annuity  starting  date;  and 

(ii)  A  transition  amount. 

(b)  The  amendment  provides  that  the 
transition  amount  for  distributions  in  the 


years  1996-99  is  a  transition  percentage  of 
the  excess,  if  any,  of  the  amount  that  the 
single-sum  distribution  would  have  been 
under  the  plan  provisions  in  effect  prior  to 
this  amendment  over  the  amount  of  the 
single  sum  described  in  paragraph  (a)(i)  of 
this  Example  3.  The  transition  percentages 
are  80%  for  1996,  decreasing  to  60%  for 
1997, 40%  for  1998  and  20%  for  1999.  The 
amendment  also  provides  that  the  transition 
amount  is  zero  for  plan  years  beginning  on 
or  after  the  year  2000.  Plan  C  is  not 
considered  to  have  reduced  the  accrued 
benefit  of  any  participant  in  violation  of 
section  411(d)(6)  by  reason  of  this  plan 
amendment. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved;  March  15, 1995. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 
29  CFR  Part  580 

Civil  Money  Penalties — Procedures  for 
Assessing  and  Contesting  Penalties 

AGENCY:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  document 
is  to  change  the  address  listed  in  §  580.6 
of  Regulations  29  CFR  part  580,  which 
is  used  for  administrative  hearing 
requests.  This  revision  is  being  made  in 
order  to  streamline  the  process  by 
which  hearing  requests  are 
acknowledged  by  consolidating  all 
aspects  of  processing  hearing  requests 
into  the  operations  of  the  office  which 
issued  the  administrative  determination 
upon  which  the  request  for  a  hearing  is 
based. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
E)ean  Speer,  Director,  Division  of  Policy 
and  Analysis,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S- 
3506,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Telephone  (202) 
219-8412.  This  is  not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  rule  imposes  no  reporting  or 
recordkeeping  requirements  on  the 
public. 
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II.  Background 

Section  580.6  of  the  regulations 
requires  that  any  person  desiring  to 
request  an  administrative  hearing  on  a 
notice  of  determination  issued  by  the 
Department  of  Labor  (assessing  civil 
money  penalties  for  violations  under 
section  12  of  the  FLSA  relating  to  child 
labor,  or  repeated  and  willful  violations 
of  sections  6  and  7  relating  to  the 
minimum  wage  and  overtime 
requirements  of  the  FLSA)  must  do  so 
in  writing  within  15  days  after  the  date 
of  receipt  of  the  notice.  Additionally, 
section  580.6  specifies  that  the  written 
hearing  request  shall  be  made  to  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

This  revision  is  being  made  in  order 
to  streamline  the  process  by  which 
hearing  requests  are  acknowledged  by 
consolidating  all  aspects  of  processing 
hearing  requests  into  the  operations  of 
the  office  which  issued  the 
administrative  determination  upon 
which  the  request  for  a  hearing  is  based. 
Accordingly,  all  such  hearing  requests 
are  not  to  be  made  to  the  Wage  and 
Hour  official  that  issued  the 
determination  in  care  of  the  address  of 
the  ofiice  that  originated  the 
determination. 

HI.  Summary  of  Rule 

Section  580.6  of  regulations,  29  CFR 
part  580,  is  amended  to  provide  for  a 
new  address  for  purposes  of  requesting 
administrative  hearings.  Hearing 
requests  are  now  directed  to  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  Under  the  amended  regulation, 
these  requests  will  be  directed  to  the 
Wage  and  Hour  Division  official  who 
issued  the  determination,  at  the  address 
appearing  on  the  determination  notice. 

Executive  Order  12866 

This  rule  is  not  a  “significant 
regulatory  action”  within  the  meaning 
of  Executive  Order  12866.  The  rule 
merely  adopts  a  technical  address 
change,  which  will  facilitate  the 
timeliness  and  handling  of  the  hearing 
process.  Accordingly,  these  changes  are 
not  expected  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 


with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
has  been  prepared. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule 
under  5  U.S.C.  553(b),  the  requirements 
of  the  Regulatory  Flexibility  Act,  Public 
Uw  96-354,  94  Stat.  1165,  5  U.S.C.  601 
et  seq.  pertaining  to  regulatory 
flexibility  analysis,  do  not  apply  to  this 
rule.  See  5  U.S.C.  601(2).  The  rule 
simplifies  the  handling  of  hearing 
requests  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Administrative  Procedure  Act 

This  regulation  is  procedural  in 
nature.  Accordingly,  the  Secretary,  for 
good  cause,  finds  pursuant  to  5  U.S.C. 
553(b)(3),  that  prior  notice  and  public 
comment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest. 

The  Secretary  also  for  good  cause 
finds,  pursuant  to  5  U.S.C.  553(d)(3), 
that  this  rule  should  take  effect 
immediately  because  it  is  merely  a 
technical  procedural  change  which  does 
not  affect  any  substantive  rights. 

Document  Preparation:  This  document  was 
prepared  under  the  direction  and  control  of 
Maria  Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of  Labor. 

List  of  Subjects  in  29  CFR  Part  580 

Administrative  practice  and 
procedure.  Child  labor.  Employment, 
Labor,  Law  enforcement.  Penalties. 

For  the  reasons  set  forth  above,  29 
CFR  part  580  is  amended  as  set  forth 
below. 

Signed  at  Washington,  DC,  on  this  30th  day 
of  March,  1995. 

Maria  Echaveste, 

Administrator,  Wage  and  Hour  Division. 

PART  580— CIVIL  MONEY 
PENALTIES— PROCEDURES  FOR 
ASSESSING  AND  CONTESTING 
PENALTIES 

1.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  9a,  203,  211,  212,  216; 
Rebrg.  Plan  No.  6  of  1950,  64  Stat.  1263,  5 
U.S.C.  App.;  secs.  25,  29,  88  Stat.  72,  76; 
Secretary  of  Labor’s  Order  No.  13-71,  36  FR 


8755;  5  U.S.C.  500,  503,  551,  559;  sec.  9,  Pub. 
L.  101-157, 103  Stat.  938;  sec.  3103,  Pub.  L. 
101-508. 

2.  Paragraph  (a)  of  §  580.6  is  revised 
to  read  as  follows: 

§  580.6  Exception  to  determination  of 
penaity  and  request  for  hearing. 

(a)  Any  person  desiring  to  take 
exception  to  the  determination  of 
penalty  shall  request  an  administrative 
hearing  pursuant  to  this  part.  The 
exception  shall  be  in  writing  to  the 
official  who  issued  the  determination  at 
the  Wage  and  Hour  Division  address 
appearing  on  the  determination  notice, 
and  must  be  received  no  later  than  15 
days  after  the  date  of  receipt  of  the 
notice  referred  to  in  §  580.3  of  this  part. 
No  additional  time  shall  be  added 
where  service  of  the  determination  of 
penalties  or  of  the  exception  thereto  is 
made  by  mail. 

***** 

[FR  Doc.  95-8335  Filed  4-4-95;  8:45  ami 
BILUNO  CODE  451fr-27-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  3 
[CGD  94-107] 

RIN  2115-AFOO 

Ninth  District  Marine  Inspection  and 
Captain  of  the  Port  Zone  Boundaries 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  descriptions  of  several  Marine 
Inspection  and  Captain  of  the  Port  zone 
boundaries  in  the  Ninth  Coast  Guard 
District  to  reflect  recent  organizational 
changes.  These  changes  will  clarify 
Coast  Guard  responsibilities  with  the 
Ninth  District.  These  changes  will  not 
impact  the  type  or  level  of  Coast  Guard 
services  performed. 

EFFECTIVE  DATE:  May  5,  1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council,  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Room  3406, 
Washington,  DC  20593-0001,  between  8 
a.m.  and  3  p.m.,  Monday  through  . 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477, 
FOR  FURTHER  INFORMATION  CONTACT: 

ENS  Harry  E.  George,  Office  of  Marine 
Safety,  Security  and  Environmental 
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Protection  (G-MPS-3),  Room  1108, 

(202) 267-0491. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  document 
are  ENS  Harry  E.  George,  Project  Manager, 

Port  Safety  and  Security  Division,  and  C.G. 
Green,  Project  Counsel,  Office  of  Chief 
Counsel. 

Background  and  Purpose 

During  1994,  the  Coast  Guard  carried 
out  three  separate  organizational 
changes  that  revised  the  Marine 
Inspection  (MI)  and  Captain  of  the  Port 
(COTP)  zones  of  responsibility  and 
consolidated  and  relocated  MI  and 
COTP  offices  for  several  units  in  the 
Ninth  Coast  Guard  District.  The  Coast 
Guard  is  amending  the  descriptions  of 
MI  and  COTP  zone  boundaries  and 
offices  in  the  Ninth  Coast  Guard  District 
to  reflect  these  recent  organizational 
changes. 

The  Coast  Guard  is  proceeding 
directly  to  a  final  rule  under  section 
533(b)(3)(A)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.), 
which  excludes  rulemakings  relating  to 
agency  organization,  procedure,  or 
practice  from  the  requirements  of  public 
notice  and  comment. 

Discussion  of  Comments  and  Changes 

Section  3.45-35,  describing  the 
Sturgeon  Bay  Marine  Inspection  Zone, 
and  paragraph  (c)  of  §  3.34-30, 
describing  the  Milwaukee  Marine 
Inspection  Zone,  are  being  deleted.  In 
February,  1994,  the  Sturgeon  Bay 
Marine  Inspection  Zone  was  combined 
with  the  Milwaukee  Inspection  Zone 
and  the  Marine  Inspection  Office  in 
Sturgeon  Bay,  Wisconsin  was  merged 
with  the  Marine  Inspection  Office  in 
Milwaukee,  Wisconsin.  The  new 
Milwaukee  Marine  Inspection  Zone 
covers  the  same  area  and  has  the  same 
boundaries  as  the  Milwaukee  Captain  of 
the  Port  Zone,  so  the  two  zones  and 
their  offices  can  be  described  in  a  single 
CFR  section.  Paragraph  (b)  of  §  3.45-30, 
therefore,  is  being  revised  to  describe 
the  boundaries  and  the  office  locations 
for  both  the  new  Milwaukee  Marine 
Inspection  Zone  and  the  Milwaukee 
Captain  of  the  Port  Zone. 

Section  3.45—45  is  being  revised  to 
change  the  name  of  the  St.  Ignace 
Marine  Inspection  Zone  to  the  Sault  Ste. 
Marie  Marine  Inspection  Zone.  In  July, 
1994,  the  Marine  Inspection  Office  in  St. 
Ignace,  Michigan  was  closed  and  a  new 
Marine  Inspection  Office  was  opened  in 
Sault  Ste.  Marie,  Michigan,  colocated 
with  the  Sault  Ste.  Marie  Captain  of  the 
Port  Office.  The  St.  Ignace  Marine 
Inspection  Zone  and  the  Sault  Ste. 


Marie  Captain  of  the  Port  Zone  had  the 
same  boundaries,  but  each  zone  was 
named  for  the  location  of  the  office 
servicing  it.  The  St.  Ignace  Marine 
Inspection  Zone  has  therefore  been 
renamed  to  Sault  Ste.  Marie  Marine 
Inspection  Zone,  to  reflect  the  change  in 
office  location,  but  with  no  change  to 
the  boundary  description  of  the  zone. 

Sections  3.45-60,  Chicago  Captain  of 
the  Port  Zone,  and  3.45-80,  Grand 
Haven  Captain  of  the  Port  Zone,  are 
being  deleted.  In  July,  1994,  Captain  of 
the  Port  Zone  Chicago  and  Captain  of 
the  Port  Zone  Grand  Haven  were 
combined  into  a  single  COTP  zone,  and 
the  Captain  of  the  Port  Office  in  Grand 
Haven,  Michigan  was  merged  with  the 
Captain  of  the  Port  Office  in  Chicago, 
Illinois.  The  area  of  the  combined 
Chicago  and  Grand  Haven  COTP  zones 
is  now  known  as  the  Chicago  Captain  of 
the  Port  Zone  and  has  the  same 
boundaries  as  the  Chicago  Marine 
Inspection  Zone.  Section  3.45-15, 
describing  the  Chicago  Marine 
Inspection  Zone,  therefore,  is  being 
revised  to  describe  the  boundaries  and 
the  office  locations  for  both  the  Chicago 
Marine  Inspection  Zone  and  the  new 
Chicago  Captain  of  the  Port  Zone. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  of  6(a)(3)  of 
that  order.  It  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
“Department  of  Transportation 
Regulatory  Policies  and  Procedures”  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  is 
unnecessary. 

Small  Entities 

This  regulation  is  administrative  in 
nature  and  is  not  expected  to  have  any 
economic  impact  on  small  entities. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.], 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paj»rwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  proposal  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  involves  changes  to  names  and 
descriptions  of  Marine  Inspection  and 
Captain  of  the  Port  zones  of 
responsibility  in  the  Ninth  Coast  Guard 
District  and  clearly  does  not  have  any 
environmental  impact.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  3 

Organization  and  functions 
(Government  agencies).  For  the  reasons 
set  out  in  the  preamble,  the  Coast  Guard 
amends  Title  33,  part  3,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  3— [AMENDED] 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  CFR  1.45, 
1.46. 

2.  Section  3.45-15  is  revised  to  read 
as  follows: 

§3.45-15  Chicago  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone. 

(a)  The  Chicago  Marine  Inspection 
Office  and  the  Chicago  Captain  of  the 
Port  Office  are  located  in  Chicago, 
Illinois. 

(b)  The  Chicago  Marine  Inspection 
Zone  and  the  Chicago  Captain  of  the 
Port  Zone  include  those  parts  of 
Michigan.  Indiana.  Ohio,  and  Illinois 
within  the  following  boundaries:  From 
the  Illinois-Wisconsin  boundary  at 
longitude  90“  W.;  thence  due  east  to 
longitude  87“  W.;  thence  due  north  to 
latitude  44“15'  N..  thence  northeasterly 
to  latitude  44“43'  N.,  longitude  86“40' 
W.;  thence  due  east  to  longitude  84“30' 
W.;  thence  due  south  to  latitude  41“  N.; 
thence  due  west  to  longitude  90“  W.; 
thence  due  north  to  the  starting  point. 

3.  Section  3.45-30  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraph  (b)  to  read  as  follows: 


17224  Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Rules  and  Regulations 


§  3.45-30  Milwaukee  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone. 
***** 

(b)  The  boundary  of  the  Milwaukee 
Marine  Inspection  Zone  and  the 
Milwaukee  Captain  of  the  Port  Zone 
starts  at  the  Illinois- Wisconsin  boundary 
at  longitude  90“  W.;  thence  due  east  to 
longitude  87“  W.;  thence  due  north  to 
latitude  44“15'  N.;  thence  northeasterly 
to  latitude  44“43'  N.,  longitude  86“40' 

W.;  thence  due  north  to  latitude  45“27' 

N.;  thence  due  west  to  longitude  88“30' 
W.;  thence  due  north  to  latitude  46“20' 

N.;  thence  due  west  to  longitude  90“  W.; 
thence  due  south  to  the  starting  point. 

§3.45-35  [Removed] 

4.  Section  3.45-35  is  removed. 

5.  Section  3.45—45  is  revised  to  read 
as  follows: 

§  3.45-45  Sault  Ste.  Marie  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone. 

(a)  The  Sault  Ste.  Marie  Marine 
Inspection  Office  and  the  Sault  Ste. 

Marie  Captain  of  the  Port  Office  are 
located  in  Sault  Ste.  Marie,  Michigan. 

(b)  The  boundary  of  the  Sault  Ste. 
Marie  Marine  Inspection  Zone  and  the 
Sault  Ste.  Marie  Captain  of  the  Port 
Zone  starts  at  the  international 
boundary  at  latitude  44“43'  N.;  thence 
due  west  to  longitude  86“ 40'  W.;  thence 
due  north  to  latitude  45“27'  N.;  thence 
due  west  to  longitude  88“30'  W.;  thence 
due  north  to  latitude  46“20'  N.;  thence 
northeasterly  to  the  shore  of  Lake 
Superior  at  longitude  87“45'  W.;  thence 
northerly  to  Manitou  Island  Light, 
located  at  latitude  47“25'  N.,  longitude 
87“35'  W.;  thence  due  north  to  the 
international  boundary  at  longitude 
87“35'  W.;  thence  southeasterly  along 
the  international  boundary  to  the 
starting  point. 

§3.45-60  [Removed] 

6.  Section  3.45-60  is  removed. 
§3.45-80  [Removed] 

7.  Section  3.45-80  is  removed. 

Dated:  February  8, 1995. 

J.C.  Card, 

Bear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
^otection. 

(FR  Doc.  95-8387  Filed  4^-95;  8:45  am] 
BILLING  CODE  4910-14-M 


POSTAL  SERVICE 
39  CFR  Part  265 

Demands  for  Testimony  or  Records  In 
Certain  Legal  Proceedings 
AGENCY:  Postal  Service. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes  a 
procedure  for  Postal  Service  response  to 
subpoenas  or  other  demands  for  Postal 
Service  employees  to  testify  about,  or 
produce  records  concerning.  Postal 
Service  matters  in  private  litigation  or 
other  proceedings  in  which  the  United 
-States  is  not  a  party. 

EFFECTIVE  DATE:  April  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Holvik,  Attorney,  (312)  765-5230. 
SUPPLEMENTARY  INFORMATION:  The  rule 
provides  that,  in  response  to  subpoenas 
or  other  demands  for  testimony  or 
records  concerning  Postal  Service 
matters  in  private  litigation  or  other 
proceedings  in  which  the  United  States 
is  not  a  party.  Postal  Service  employees 
may  testify  or  produce  records  only  if 
the  General  Counsel  or  the  General 
Counsel’s  delegate  authorizes 
compliance  with  the  demand.  In  making 
this  determination,  the  General  Counsel 
or  his  or  her  delegate  will  consider 
whether  compliance  is  in  accordance 
with  applicable  laws,  privileges,  rules, 
authority,  and  regulations  and  would 
not  be  contrary  to  the  interests  of  the 
United  States. 

On  February  17, 1995,  the  Postal 
Service  published  a  notice  of  proposed 
rulemaking  (60  FR  8610-8612)  with  a 
30-day  comment  period.  No  comments 
were  received  during  the  comment 
period.  Accordingly,  the  rule  is  adopted 
as  proposed. 

List  of  Subjects  in  39  CFR  Part  265 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees. 

For  the  reasons  set  out  above,  39  CFR 
part  265  is  amended  as  follows. 

PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  part  265 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  5  U.S.C.  App.  3; 
39  U.S.C.  401,  403,  410, 1001,  2601. 

2.  Section  265.12  is  added  to  read  as 
follows: 

§  265.1 2  Demands  for  testimony  or 
records  In  certain  legal  proceedings. 

(a)  Scope  and  applicability  of  this 
section.  (1)  This  section  establishes 
procedures  to  be  followed  if  the  Postal 
Service  or  any  Postal  Service  employee 
receives  a  demand  for  testimony 
concerning  or  disclosure  of: 

(i)  Records  contained  in  the  files  of 
the  Postal  Service; 

(ii)  Information  relating  to  records 
contained  in  the  files  of  the  Postal 
Service;  or 

(iii)  Information  or  records  acquired 
or  produced  by  the  employee  in  the 


course  of  his  or  her  official  duties  or 
because  of  the  employee’s  official  status. 

(2)  This  section  does  not  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  by  any  person 
against  the  Postal  Service. 

(3)  This  section  does  not  apply  to  any 
of  the  following: 

(i)  Any  legal  proceeding  in  which  the 
United  States  is  a  party; 

(ii)  A  demand  for  testimony  or  records 
made  by,  either  House  of  Congress  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  of  Congress; 

(iii)  An  appearance  by  an  employee  in 
his  or  her  private  capacity  in  a  legal 
proceeding  in  which  the  employee’s 
testimony  does  not  relate  to  the 
employee’s  official  duties  or  the 
functions  of  the  Postal  Service;  or 

(iv)  A  demand  for  testimony  or 
records  submitted  to  the  Postal 
Inspection  Service  (a  demand  for 
Inspection  Service  records  or  testimony 
will  be  handled  in  accordance  with 
rules  in  §265.11). 

(4)  This  section  does  not  exempt  a 
request  from  applicable  confidentiality 
requirements,  including  the 
requirements  of  the  Privacy  Act.  5 
U.S.C.  552a. 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Adjudicative  authority  includes, 
but  is  not  limited  to,  the  following: 

(1)  A  court  of  law  or  other  judicial 
forums,  whether  local,  state,  or  federal; 
and 

(ii)  Mediation,  arbitration,  or  other 
forums  for  dispute  resolution. 

(2)  Demand  includes  a  subpoena, 
subpoena  duces  tecum,  request,  order, 
or  other  notice  for  testimony  or  records 
arising  in  a  legal  proceeding. 

(3)  Employee  means  a  current 
employee  or  official  of  the  Postal 
Service. 

(4)  General  Counsel  means  the 
General  Counsel  of  the  United  States 
Postal  Service,  the  Chief  Field  Counsels, 
or  an  employee  of  the  Postal  Service 
acting  for  the  General  Counsel  under  a 
delegation  of  authority. 

(5)  Legal  proceeding  means: 

(i)  A  proceeding  before  an 
adjudicative  authority; 

(ii)  A  legislative  proceeding,  except 
for  a  proceeding  before  either  House  of 
Congress  or  before  any  committee  or 
subcommittee  of  Congress;  or 

(iii)  An  administrative  proceeding. 

(6)  Private  litigation  means  a  legal 
proceeding  to  which  the  United  States 
is  not  a  party. 

(7)  Records  custodian  means  the 
employee  who  maintains  a  requested 
record.  For  assistance  in  identifying  the 
custodian  of  a  specific  record,  contact 
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the  Records  Officer,  United  States  Postal 
Service,  475  L’Enfant  Plaza,  SW, 
Washington,  E)C  20260-5240. 

(8)  Testimony  means  statements  made 
in  connection  with  a  legal  proceeding, 
including  but  not  limited  to  statements 
in  court  or  other  forums,  depositions, 
declarations,  affidavits,  or  responses  to 
interrogatories. 

(9)  United  States  means  the  federal 
government  of  the  United  States  and 
any  of  its  agencies,  establishments,  or 
instrumentalities,  including  the  United 
States  Postal  Service. 

(c)  Requirements  for  submitting  a 
demand  for  testimony  or  records.  (1) 
Ordinarily,  a  party  seeking  to  obtain 
records  from  the  Postal  Service  should 
submit  a  request  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552, 
and  the  Postal  Service’s  regulations 
implementing  the  FOIA  at  39  CFR  265.1 
through  265.9  or  the  Privacy  Act,  5 
U.S.C.  552a  and  the  Postal  Service’s 
regulations  implementing  the  Privacy 
Act  at  39  CFR  266.1  through  266.9. 

(2)  A  demand  for  testimony  or  records 
issued  pursuant  to  the  rules  governing 
the  legal  proceeding  in  which  the 
demand  arises  must: 

(i)  Be  irt>writing; 

(ii)  Identify  the  requested  record  and/ 
or  state  the  nature  of  the  requested 
testimony,  describe  the  relevance  of  the 
record  or  testimony  to  the  proceeding, 
and  why  the  information  sought  is 
unavailable  by  any  other  means;  and 

(iii)  If  testimony  is  requested,  contain 
a  summary  of  the  requested  testimony 
and  a  showing  that  no  document  could 
be  provided  and  used  in  lieu  of 
testimony. 

(3)  Procedures  for  service  of  demand 
are  made  as  foll&ws: 

(i)  Service  of  a  demand  for  testimony 
or  records  (including,  but  not  limited  to, 
personnel  or  payroll  information) 
relating  to  a  current  or  former  employee 
must  be  made  in  accordance  with  the 
applicable  rules  of  civil  procedure  on 
the  employee  whose  testimony  is 
requested  or  the  records  custodian.  The 
requester  also  shall  deliver  a  copy  of  the 
demand  to  the  District  Manager, 
Customer  Services  and  Sales,  for  all 
current  employees  whose  work  location 
is  within  the  geographic  boundaries  of 
the  manager’s  district,  and  any  former 
employee  whose  last  position  was 
within  the  geographic  boundaries  of  the 
manager’s  district.  A  demand  for 
testimony  or  records  must  be  received 
by  the  employee  whose  testimony  is 
requested  and  the  appropriate  District 
Manager,  Customer  Services  and  Sales, 
at  least  ten  (10)  working  days  before  the 
date  the  testimony  or  records  are 
needed. 


(ii)  Service  of  a  demand  for  testimony 
or  records  other  than  those  described  in 
paragraph  (c)(3)(i)  of  this  section  must 
be  made  in  accordance  with  the 
applicable  rules  of  civil  procedure  on 
the  employee  whose  testimony  is 
requested  or  the  records  custodian.  The 
requester  also  shall  deliver  a  copy  of  the 
demand  to  the  General  Counsel,  United 
States  Postal  Service,  475  L’Enfant 
Plaza,  SW,  Washington  DC  20260-1100, 
or  the  Chief  Field  Counsel.  A  demand 
for  testimony  or  records  must  be 
received  by  the  employee  and  the 
General  Counsel  or  Chief  Field  Counsel 
at  least  ten  (10)  working  days  before  the 
date  testimony  or  records  are  needed. 

(d)  Procedures  followed  in  response  to 
a  demand  for  testimony  or  records.  (1) 
After  an  employee  receives  a  demand 
for  testimony  or  records,  the  employee 
shall  immediately  notify  the  General 
Counsel  or  Chief  Field  Counsel  and 
request  instructions. 

(2)  An  employee  may  not  give 
testimony  or  produce  records  without 
the  prior  authorization  of  the  General 
Counsel. 

(3) (i)  The  General  Counsel  may  allow 
an  employee  to  testify  or  produce 
records  if  the  General  Counsel 
determines  that  granting  permission: 

(A)  Would  be  appropriate  under  the 
rules  of  procedure  governing  the  matter 
in  which  the  demand  arises  and  other 
applicable  laws,  privileges,  rules, 
authority,  and  regulations;  and 

(B)  Would  not  be  contrary  to  the 
interest  of  the  United  States.  The 
interest  of  the  United  States  includes, 
but  is  not  limited  to,  furthering  a  public 
interest  of  the  Postal  Service  and 
protecting  the  human  and  financial 
resources  of  the  United  States. 

(ii)  An  employee’s  testimony  shall  be 
limited  to  the  information  set  forth  in 
the  statement  described  at  paragraph 
(c)(2)  of  this  section  or  to  such  portions 
thereof  as  the  General  Counsel 
determines  are  not  subject  to  objection. 
An  employee’s  testimony  shall  be 
limited  to  facts  within  the  personal 
knowledge  of  the  employee.  A  Postal 
Service  employee  authorized  to  give 
testimony  under  this  rule  is  prohibited 
from  giving  expert  or  opinion  testimony, 
answering  hypothetical  or  speculative 
questions,  or  giving  testimony  with 
respect  to  privileged  subject  matter.  The 
General  Counsel  may  waive  the 
prohibition  of  expert  testimony  under 
this  paragraph  only  upon  application 
and  showing  of  exceptional 
circumstances  and  the  request 
substantially  meets  the  requirements  of 
this  section. 

(4)  The  General  Counsel  may  establish 
conditions  under  which  the  employee 
may  testify.  If  the  General  Counsel 


authorizes  the  testimony  of  an 
employee,  the  party  seeking  testimony 
shall  make  arrangements  for  the  taking 
of  testimony  by  those  methods  that,  in 
the  General  Counsel’s  view,  will  least 
disrupt  the  employee’s  official  duties. 

For  example,  at  the  General  Counsel’s 
discretion,  testimony  may  be  provided 
by  affidavits,  answers  to  interrogatories, 
written  depositions,  or  depositions 
transcribed,  recorded,  or  preserved  by 
any  other  means  allowable  by  law. 

(5)  If  a  response  to  a  demand  for 
testimony  or  records  is  required  before 
the  General  Counsel  determines 
whether  to  allow  an  employee  to  testify, 
the  employee  or  counsel  for  the 
employee  shall  do  the  following: 

(i)  Inform  the  court  or  other  authority 
of  the  regulations  in  this  section;  and 

(ii)  Request  that  the  demand  be  stayed 
pending  the  employee’s  receipt  of  the 
General  Counsel’s  instructions. 

(6)  If  the  court  or  other  authority 
declines  the  request  for  a  stay,  or  rules 
that  the  employee  must  comply  with  the 
demand  regardless  of  the  General 
Counsel’s  instructions,  the  employee  or 
counsel  for  the  employee  shall 
respectfully  decline  to  comply  with  the 
demand,  citing  United  States  ex  rel. 
Touhyv.  Ragen,  340  U.S.  462  (1951), 
and  the  regulations  in  this  section. 

(7)  The  General  Counsel  may  request 
the  assistance  of  the  Department  of 
Justice  or  a  U.S.  Attorney  where 
necessary  to  represent  the  interests  of 
the  Postal  Service  and  the  employee. 

(8)  At  his  or  her  discretion,  the 
General  Counsel  may  grant  a  waiver  of 
any  procedure  described  by  this  section, 
where  waiver  is  considered  necessary  to 
promote  a  significant  interest  of  the 
United  States  or  for  other  good  cause. 

(9)  If  it  otherwise  is  permissible,  the 
records  custodian  may  authenticate, 
upon  the  request  of  the  party  seeking 
disclosure,  copies  of  the  records.  No 
employee  of  the  Postal  Service  shall 
respond  in  strict  compliance  with  the 
terms  of  a  subpoena  duces  tecum  unless 
specifically  authorized  by  the  General 
Counsel. 

(e)  Postal  Service  employees  as  expert 
witnesses.  No  Postal  Service  employee 
may  testify  as  an  expert  or  opinion 
witness,  with  regard  to  any  matter 
arising  out  of  the  employee’s  official 
duties  or  the  functions  of  the  Postal 
Service,  for  any  party  other  than  the 
United  States,  except  that  in 
extraordinary  circumstances,  the 
General  Counsel  may  approve  such 
expert  testimony  in  private  litigation.  A 
Postal  Service  employee  may  not  testify 
as  such  an  expert  witness  without  the 
express  authorization  of  the  General 
Counsel.  A  litigant  must  obtain 
authorization  of  the  General  Counsel 
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before  designating  a  Postal  Service 
employee  as  an  expert  witness. 

(0  Substitution  of  Postal  Service 
employees.  Although  a  demand  for 
testimony  may  be  directed  to  a  named 
Postal  Service  employee,  the  General 
Counsel,  where  appropriate,  may 
designate  another  Postal  Service 
employee  to  give  testimony.  Upon 
request  and  for  good  cause  shown  (for 
example,  when  a  particular  Postal 
Service  employee  has  direct  knowledge 
of  a  material  fact  not  known  to  the 
substitute  employee  designated  by  the 
Postal  Service),  the  General  Counsel 
may  permit  testimony  by  a  named 
Postal  Service  employee. 

(g)  Fees  and  costs.  (1)  The  Postal 
Service  may  charge  fees,  not  to  exceed 
actual  costs,  to  private  litigants  seeking 
testimony  or  records  by  request  or 
demand.  The  fees,  which  are  to  be 
calculated  to  reimburse  fully  the  Postal 
Service  for  processing  the  demand  and 
providing  the  witness  or  records,  may 
include,  among  others: 

(1)  Costs  of  time  spent  by  employees, 
including  attorneys,  of  the  Postal 
Service  to  process  and  respond  to  the 
demand; 

(ii)  Costs  of  attendance  of  the 
employee  and  agency  attorney  at  any 
deposition,  hearing,  or  trial; 

(iii)  Travel  costs  of  the  employee  and 
agency  attorney; 

(iv)  Costs  of  materials  and  equipment 
used  to  search  for,  process,  and  make 
available  information. 

(2)  All  costs  for  employee  time  shall 
be  calculated  on  the  hourly  pay  of  the 
employee  (including  all  pay,  allowance, 
and  benefits)  and  shall  include  the 
hourly  fee  for  each  hour,  or  portion  of 
each  hour,  when  the  employee  is  in 
travel,  in  attendance  at  a  deposition, 
hearing,  or  trial,  or  is  processing  or 
responding  to  a  request  or  demand. 

(3)  At  the  discretion  of  the  Postal 
Service,  where  appropriate,  costs  may 
be  estimated  and  collected  before 
testimony  is  given. 

(h)  Acceptance  of  service.  This 
section  does  not  in  any  way  abrogate  or 
modify  the  requirements  of  the  Federal 
Rules  of  Civil  Procedure  (28  U.S.C. 
Appendix)  regarding  service  of  process. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  95-«226  Filed  4^-95;  8:45  am] 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA-31 -01 -6845a;  A-1-FRL-6177-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  U  Restricted  Emission 
Status 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a  State  ' 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  approves 
310  CMR  7.02(12),  entitled  “U 
Restricted  Emission  Status,”  into  the 
Massachusetts  SIP.  The  intended  effect 
of  this  action  is  to  approve  a  SIP 
revision  by  the  Commonwealth  of 
Massachusetts  to  incorporate 
regulations  for  the  issuance  of  federally 
enforceable  operating  permits  which 
restrict  sources’  potential  to  emit  criteria 
pollutants  such  that  sources  can  avoid 
reasonably  available  control  technology 
(RACT),  title  V  operating  permit 
requirements,  or  otherwise  applicable 
requirements.  This  also  extends  federal 
enforceability  of  hazardous  air 
pollutants  (HAPs).  This  action  is  being 
taken  in  accordance  with  the 
Implementation  Plans  Section  and  the 
State  Programs  Section  of  the  Clean  Air 
Act. 

DATES:  This  action  will  become  effective 
June  5, 1995,  unless  notice  is  received 
May  5, 1995  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  (LE-131),  Washington, 
DC  20460;  and  Division  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Walker,  for  criteria  pollutants  (617) 


565-9168  or  Janet  Beloin,  for  HAPs 
(617) 565-2734. 

SUPPLEMENTARY  INFORMATION:  On  June  6, 
1994,  the  Commonwealth  of 
Massachusetts  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  (SIP)  to  incorporate  regulations  for 
the  issuance  of  federally  enforceable 
operating  permits.  The  revision  consists 
of  the  addition  of  310  CMR  7.02(12), 
entitled  “U  Restricted  Emission  Status.” 
The  Commonwealth  of  Massachusetts 
adopted  these  regulations  in  order  to 
have  the  authority  to  issue  federally 
enforceable  operating  permits  under  its 
SIP.  In  order  to  extend  the  federal 
enforceability  of  state  operating  permits 
to  hazardous  air  pollutants  (HAPs),  EPA 
is  also  approving  this  regulation 
pursuant  to  section  112(1)  of  the  Act. 

Summary  of  SIP  Revision 

The  Commonwealth  of  Massachusetts’ 
principal  purpose  for  adopting  the 
operating  permit  regulations  of  310 
CMR  7.02(12)  is  to  have  a  federally 
enforceable  means  of  expeditiously 
restricting  potential  emissions  such  that 
sources  can  avoid  RACT,  title  V 
operating  permit  requirements,  or 
otherwise  applicable  requirements,  as 
well  as  reduce  annual  compliance  fees. 
The  operating  permit  provisions  in  title 
V  of  the  Clean  Air  Act  Amendments  of 
1990  have  created  additional  interest  in 
mechanisms  for  limiting  sources’ 
potential  to  emit,  thereby  allowing  the 
sources  to  avoid  being  defined  as 
“major”  with  respect  to  title  V  operating 
permit  programs.  A  key  mechanism  for 
such  limitations  is  the  use  of  federally 
enforceable  state  operating  permits 
(FESOPs).  The  EPA  issued  general 
guidance  on  FESOPs  in  the  Federal 
Register  on  June  28, 1989  [54  FR  27274). 
This  rulemaking  evaluates  whether 
Massachusetts  has  satisfied  the 
requirements  for  this  type  of  federally 
enforceable  limitation  on  potential  to 
emit.  Each  of  the  five  criteria,  as 
specified  in  the  Federal  Register  of  June 
28, 1989,  for  approval  of  a  state’s 
program  for  the  issuance  of  FESOPs 
under  its  SIP  and  how  the  state’s 
submittal  satisfies  those  criteria  are 
presented  below: 

Criterion  1.  The  state’s  operating 
permit  program  (i.e.  the  regulations  or 
other  administrative  framework 
describing  how  such  permits  are  issued) 
must  be  submitted  to  and  approved  by 
EPA  as  a  SIP  revision:  On  June  6, 1994, 
the  Commonwealth  of  Massachusetts 
submitted  an  administratively  and 
technically  complete  SIP  revision 
request  to  EPA  consisting  of  310  CMR 
7.02(12)  “U  Restricted  Emission  Status.” 
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That  SIP  revision  is  the  subject  of  this 
rulemaking  action. 

Criterion  2.  The  SIP  revision  must 
impose  a  legal  obligation  that  operating 
permit  holders  adhere  to  the  terms  and 
limitations  of  such  permits  (or 
subsequent  revisions  of  the  permit  made 
in  accordance  with  the  approved 
operating  permit  program)  and  provide 
that  permits  which  do  not  conform  to 
the  operating  permit  program 
requirements  and  the  requirements  of 
EPA’s  imderlying  regulations  may  be 
deemed  not  “federally  enforceable”  by 
EPA:  310  CMR  7.02(12)(f)  requires 
sources  to  obtain  permits  to  operate  and 
authorizes  Massachusetts  to  establish 
terms  and  conditions  in  these  permits 
“assuring  compliance  with  such 
limitations  and  controls.”  Additionally, 
the  “Restricted  emission  status  issued 
pursuant  to  310  CMR  7.02(12)  for  the 
purpose  of  restricting  federal  potential 
emissions  must  be  federally 
enforceable.” 

Criterion  3.  The  state  operating  permit 
program  must  require  that  all  emission 
limitations,  controls,  and  other 
requirements  imposed  by  such  permits 
will  be  at  least  as  stringent  as  any 
applicable  limitations  and  requirements 
contained  in  the  SIP,  or  enforceable 
under  the  SIP,  and  that  the  program  may 
not  issue  permits  that  waive,  or  make 
less  stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP,  or  that  are 
otherwise  “federally  enforceable”  (e.g. 
standards  established  under  Sections 
111  and  112  of  the  Clean  Air  Act):  310 
CMR  7.02(12)(f)(2)  contains  regulatory 
provisions  which  state  “All  emission 
limitations,  controls,  and  other 
requirements  imposed  by  such 
restricted  emission  status  must  be  at 
least  as  stringent  as  all  other  applicable 
limitations  and  requirements  contained 
in  the  Massachusetts  SIP  ...  or  that  are 
otherwise  federally  enforceable.”  In 
addition,  these  rules  contain  no 
provisions  authorizing  terms  and 
conditions  any  less  stringent  than  these 
other  applicable  requirements,  which 
remain  federally  enforceable. 

Criterion  4.  The  limitations,  controls, 
and  requirements  of  the  state’s  operating 
permits  must  be  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  matter:  310  CMR 
7.02(12)(f)  (1)  and  (2)  contain  regulatory 
provisions  which  satisfy  this  criterion, 
in  addition,  these  subparagraphs  require 
that  permit  restrictions  contain  “per 
unit  emission  factors,  production  and/or 
operational  limitations  and  controls, 
and  monitoring,  recordkeeping,  and 
reporting  requirements  capable  of 
assuring  compliance  with  such 
limitations  and  controls.” 


Criterion  5.  The  state  operating 
permits  must  be  issued  subject  to  public 
participation.  This  means  that  the  state 
agrees,  as  part  of  its  program,  to  provide 
EPA  and  the  public  with  timely  notice 
of  the  proposal  and  issuance  of  such 
permits,  and  to  provide  EPA,  on  a 
timely  basis,  with  a  copy  of  each 
proposed  (or  draft)  and  Hnal  permit 
intended  to  be  “federally  enforceable.” 
This  process  must  also  provide  for  an 
opportunity  for  public  comment  on  the 
permit  applications  prior  to  issuance  of 
the  final  permits:  310  CMR 
7.02(12)(g)(2)  (a),  (b),  (c)  and  (g)  contain 
provisions  which  satisfy  this  criterion. 

The  Commonwealth  of  Massachusetts 
has  also  requested  approval  of  its  . 
Restricted  Emission  Status  program 
under  section  112(1)  of  the  Act  for  the 
purpose  of  creating  federally 
enforceable  limitations  on  the  potential 
to  emit  of  HAPs.  Approval  under 
section  112(1)  is  necessary  because  the 
proposed  SIP  approval  discussed  above 
only  extends  to  criteria  pollutants  for 
which  EPA  has  established  national 
ambient  air  quality  standards  under 
section  109  of  the  Act.  Federally 
enforceable  limits  on  criteria  pollutants 
or  their  precursors  (i.e.,  VOC’s  or  PM- 
10)  may  have  the  incidental  effect  of 
limiting  certain  HAPs  listed  pm^uant  to 
section  112(b).'  As  a  legal  matter,  no 
additional  program  approval  by  the  EPA 
is  required  beyond  SIP  approval  under 
section  110  in  order  for  these  criteria 
pollutant  limits  to  be  recognized  as 
federally  enforceable.  However,  section 
112  of  the  Act  provides  the  underlying 
authority  for  controlling  all  HAP 
emissions,  regardless  of  their 
relationship  to  criteria  pollutant 
controls. 

The  EPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP,  as  specified  in 
the  June  28, 1989  Federal  Register 
notice,  are  also  appropriate  for 
evaluating  and  approving  the  programs 
under  section  112(1).  The  June  28, 1989 
notice  does  not  address  HAPs  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112.  The  June 
28, 1989  criteria  are  basic  principles 
which  are  not  unique  to  criteria 
pollutants.  Therefore,  the  five  criteria 
discussed  above  are  applicable  to 
FESOP  approvals  under  section  112(1) 
as  well  as  under  section  110. 

In  addition  to  meeting  the  criteria  in 
the  June  28, 1989  notice,  a  FESOP 
program  for  HAPs  must  meet  the 
statutory  criteria  for  approval  under 


'  The  EPA  issued  guidance  on  January  25, 1995, 
addressing  the  technical  aspects  of  how  these 
criteria  pollutant  limits  may  be  recognized  for 
purposes  of  limiting  a  source’s  potential  to  emit  of 
HAP  to  below  section  112  major  source  levels. 


section  112(1)(5).  Section  112(1)  allows 
the  EPA  to  approve  a  program  only  if 
the  program:  (1)  Contains  adequate 
authority  to  assure  compliance  with  any 
section  112  standard  or  requirement;  (2) 
provides  for  adequate  resources;  (3) 
provides  for  an  expeditious  schedule  for 
assuring  compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

The  EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  HAPs,  in  Subpart  E  of  Part  63, 
the  regulations  promulgated  to 
implement  section  112(1)  of  the  Act. 

(Sw  58  FR  62262,  November  26, 1993.) 
The  EPA  currently  anticipates  that  these 
regulatory  criteria,  as  they  apply  to 
FESOP  programs,  will  mirror  those  set 
forth  in  the  June  28, 1989  notice.  FESOP 
programs  approved  pursuant  to  section 
112(1)  prior  to  the  planned  Subpart  E 
revisions  will  be  approved  as  meeting 
the  criteria  in  EPA’s  June,  1989  notice. 
Therefore,  further  approval  actions  for 
those  programs  will  nqj  be  necessary. 

The  EPA  believes  it  has  authority 
under  section  112(1)  to  approve 
programs  to  limit  potential  to  emit 
HAPs  directly  under  section  112(1)  prior 
to  this  revision  to  Subpart  E.  EPA  is 
therefore  proposing  approval  of 
Massachusetts’  Restricted  Emission 
Status  Program  now  so  that 
Massachusetts  may  begin  to  issue 
federally  enforceable  synthetic  minor 
permits  as  soon  as  possible. 

Regarding  the  statutory  criteria  of  * 
section  112(1)(5)  referred  to  above,  the 
EPA  believes  Massachusetts’  Restricted 
Emission  Status  program  contains 
adequate  authority  to  assure  compliance 
with  section  112  requirements  since  the 
third  criterion  of  the  June  28, 1989 
notice  is  met,  that  is,  the  program  in  310 
CMR  7.02(12)(f)(2)  states  that  all 
requirements  in  the  Restricted 
Emissions  Status  program  must  be  at 
least  as  stringent  as  all  other  applicable 
federally  enforceable  requirements. 
Please  note  that  a  source  which  receives 
a  Restricted  Emission  Status  permit  may 
still  need  a  title  V  operating  permit 
under  310  CMR  7.00  Appendix 
(C)(2)(a)(5)  if  EPA  promulgates  a  MACT 
standard  which  requires  non-major 
sources  to  obtain  title  V  permits. 

Regarding  the  requirement  for 
adequate  resources,  the  EPA  believes 
Massachusetts  has  demonstrated  that  it 
can  provide  for  adequate  resources  to 
support  the  Restricted  Emission  Status 
program  through  an  annual  compliance 
assurance  fee  and  a  restricted  emissions 
permit  fee.  EPA  believes  this 
mechanism  will  be  sufficient  to  provide 
for  adequate  resources  to  implement 
this  program.  For  more  information 
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regarding  the  fees  program,  refer  to  the 
Technical  Support  Document. 

The  EPA  also  believes  that 
Massachi^tts’  Restricted  Emission 
Status  program  provides  for  an 
expeditious  schedule  which  assures 
compliance  with  section  112 
requirements. 

This  program  will  be  used  to  allow  a 
source  to  establish  a  voluntary  limit  on 
potential  to  emit  to  avoid  being  subject 
to  a  CAA  requirement  applicable  on  a 
particular  date.  Nothing  in 
Massachusetts’s  program  would  allow  a 
source  to  avoid  or  delay  compliance 
with  a  CAA  requirement  if  it  fails  to 
obtain  an  appropriate  federally 
enforceable  limit  by  the  relevant 
deadline.  Finally,  the  EPA  believes  it  is 
consistent  with  the  intent  of  section  112 
and  the  Act  for  States  to  provide  a 
mechanism  through  which  sources  may 
avoid  classification  as  a  major  source  by 
obtaining  a  federally  enforceable  limit 
on  potential  to  emit.  EPA  has  long 
recognized  federalj^-enforceable 
emissions  or  operational  limits  as  a 
means  to  stay  below  major  source 
thresholds  under  the  Act.  This  approval 
merely  applies  the  source  principles  to 
another  set  of  pollutants  and  regulatory 
requirements  under  the  Act. 

The  EPA’s  review  of  this  SIP  revision 
indicates  the  criteria  for  approval  as 
provided  in  the  June  28, 1989  Federal 
Register  notice  [54  FR  27282]  and  in 
section  112(1)(5)  of  the  Act  have  been 
satisfied. 

During  the  development  of  this  rule, 
EPA  and  Massachusetts  have  been  asked 
whether  permits  the  Commonwealth  has 
issued  pursuant  to  these  regulations 
prior  to  today’s  action  approving  this 
program  into  the  SIP  are  nevertheless 
federally  enforceable.  In  the  preamble  to 
the  regulations  that  EPA  promulgated 
on  June  28, 1989  (54  FR  27274),  which 
set  forth  the  five  criteria  outlined  above 
for  a  federally  enforceable  operating 
permit  program,  EPA  indicated  that  it 
would  “consult  with  States  on  methods 
by  which  existing  operating  permits 
could  be  made  federally  enforceable 
under  a  subsequently  approved  State 
operating  permits  program.’’  54  FR  at 
27284.  The  preamble  went  on  to  discuss 
options  for  securing  EPA  approval  of 
previously  issued  permits.  As  EPA 
concluded  in  its  approval  of  the  Illinois 
FESOP  program  (57  FR  59931  (Dec.  17, 
1992)),  these  options  were  not  intended 
to  be  a  complete  list  of  alternatives.  To 
avoid  burdensome  requirements  to 
reprocess  each  previously  issued 
permit,  EPA  will  use  the  same  approach 
announced  in  that  Illinois  approval  for 
■  determining  whether  such  permits  are 
federally  enforceable  and  for  ratifying 


their  status  as  enforceable  under  the 
approved  SIP. 

EPA  today  finds  the  existing 
Massachusetts  regulations  to  be 
consistent  with  federal  requirements.  If 
the  Commonwealth  followed  its  own 
procedures,  each  permit  issued  under 
this  regulation  was  subject  to  public 
notice  emd  comment,  with  notice  to 
EPA.  Moreover,  the  regulation  requires 
each  p>ermit  to  be  enforceable  as  a 
practical  matter.  Therefore,  EPA  will 
consider  all  previously  issued  operating 
permits  which  were  processed  in  a 
manner  consistent  with  the  State 
regulations  federally  enforceable  with 
the  promulgation  of  this  rule,  provided 
that  any  permits  the  State  wishes  to 
make  federally  enforceable  are 
submitted  to  EPA  and  are  accompanied 
by  documentation  that  the  procedures 
approved  today  were  followed  in 
issuing  the  permit. 

The  EPA  IS  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  June  5, 1995 
unless  adverse  or  critical  comments  are 
received  by  May  5, 1995. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  June  5, 1995. 

Final  Action 

EPA  is  approving  310  CMR  7.02(12), 
“U  Restricted  Emission  Status,” 
effective  in  the  Commonwealth  of 
Massachusetts  on  February  25, 1994 
under  sections  110  and  112(1)  of  the 
CAA. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110, 
section  112(1),  and  subchapter  I,  Part  D 
of  the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
Tbe  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
§7410  (a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables. 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  5, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
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Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Hazardous 
air  pollutants. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
'  Register  on  July  1, 1982. 

Dated;  March  3, 1995. 

John  P.  DeVillars, 

Regional  Adminintrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  hy 
adding  paragraph  (c)(105)  to  read  as 
follows: 

§  52.1 1 20  Identification  of  plan. 
***** 

(c)  *  *  * 

(105)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  Jime  6, 
1994. 


(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
IDepartment  of  Environmental  Protection 
dated  June  6, 1994  submitting  a  revision 
to  the  Massachusetts  State 
Implementation  Plan. 

(B)  310  CMR  7.02(12V“U  Restricted 
Emission  Status”  effective  in  the 
Commonwealth  of  Massachusetts  on 
February  25, 1994. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
submittal. 

•  3.  In  §  52.1167,  Table  52.1167  is 

amended  by  adding  new  state  citations 
for  310  CMR  7.02(12)  to  read  as  follows: 

§  52.1 1 67  EPA-approved  Massachusetts 
State  regulations.  - 


Table  52.1167— EPA-Approved  Massachusetts  Reguutions 


state  citation 


Titie/subject 


Date 

submit-  Dated  approved  Federal  Register  co<ion/..\ 
ted  by  byEPA  citation  bz.n 20(c) 

State 


Comments/unapproved 

sections 


310CMR  7.02(12)  .  U  Restricted  6/6/94  April  5,  1995  .  [Insert  Ffl  citation  105  This  rule  limits  a  source’s  potential 

Emission  Status.  from  published  to  emit,  therefore  avoiding  RACT, 

date).  title  V  operating  permits 


[FR  Doc.  95-8216  Filed  4-4-95;  8:45  ami 
BILUNQ  CODE  6S60-S0-P 


40  CFR  Part  52 

PL92-1-6336a;  FRL-516&-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  Illinois’  February  7, 
1994,  request  to  incorporate  smaller 
source  permit  rule  amendments  into  the 
Illinois  State  Implementation  Plan  (SIP). 
The  purpose  of  ffiese  smaller  source 
amendments  is  to  lessen  the  permitting 
burden  on  small  sources  and  on  the 
permitting  authority  by  reducing  the 
frequency  and/or  the  requirement  for 
operating  permit' renewal  for  sources 
emitting  less  than  twenty-five  tons  per 
year  total  of  regulated  air  pollutants.  In 
the  proposed  rules  section  of  this 
Federal  Register,  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  requested  SIP  revision. 
If  adverse  comments  are  received  on 
this  action,  USEPA  will  withdraw  this 


final  rule  euid  address  the  comments 
received  in  response  to  this  action  in  a  . 
final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal  . 
Register.  A  second  public  comment 
period  will  not  be  held.  Parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  TTiis  final  rule  will  be  effective 
June  5, 1995  unless  an  adverse  comment 
is  received  by  May  5, 1995.  If  the 
effective  date  of  this  action  is  delayed 
due  to  adverse  comments,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

Copies  of  the  Illinois  submittal  are 
available  for  public  review  during 
normal  business  hours,  between  8  a.m. 
and  4:30  p.m.,  at  the  above  address.  A 
copy  of  this  SIP  revision  is  also 
available  for  inspection  at:  Office  of  Air 
and  Radiation  (OAR),  Docket  and 
Information  Center  (Air  Docket  6102), 
room  1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 


FOR  FURTHER  INFORMATION  CONTACT: 

Genevieve  Neannyw,  Permits  and 
Grants  Section,  Regulation  Development.. 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  dhicago,  Illinois,  60604. 
Telephone:  (312)  353-4761. 
SUPPLEMENTARY  INFORMATION: 

The  USEPA  is  approving  the  smaller 
source  amendments  to  Title  35: 
Environmental  Protection  of  the  Illinois 
Administrative  Code  (35  lAC),  Subtitle 
B:  Air  Pollution,  Chapter  I:  Pollution 
Control  Board  Parts  201  and  211  as 
received  on  February  10, 1994,  as  a 
requested  SIP  revision.  The  purpose  of 
the  smaller  source  amendments  is  to 
lessen  the  permitting  burden  on  small 
sources  and  the  permitting  authority  by 
reducing  the  frequency  and/or  the 
requirement  of  operating  permit  renewal 
for  sources  emitting  less  than  25  tons 
per  year  total  of  regulated  air  pollutants. 
A  permit  obtained  through  the  smaller 
source  operating  permit  rules  would  not 
necessarily  expire  within  a  five  year 
period  as  in  other  operating  permit 
programs.  The  permit  will  continue  as 
a  legally  binding  State  document  until 
the  source  modifies  its  operations, 
withdraws  its  permit  or  becomes  subject 
to  a  new  applicable  requirement.  At  that 
time,  the  Illinois  Environmental 
Protection  Agency  (lEPA)  will 
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determine  whether  or  not  the  smaller 
source  permit  rules  are  still  a  valid 
means  of  permitting  the  source  and 
either  issue  a  revised  small  source 
operating  permit  or  direct  the  source  in 
the  appropriate  permitting  procedures. 
Small  source  operating  permits  are  not 
exempt  horn  any  other  permit 
requirements  such  as  annual  reporting 
and  obtaining  necessary  construction 
permits.  However,  since  these  permits 
will  not  go  through  a  public  conunent 
period  nor  be  subjected  to  USEPA 
review,  they  will  not  be  federally 
enforceable  for  the  purpose  of  limiting 
a  source’s  potential  to  emit.  See  54  FR 
27281  (June  28, 1989).  Consequently, 
they  caimot  be  used  for  exemption  from 
the  section  112,  Title  V  Operating 
Permit  Program  or  any  other  major 
source  requirements  of  the  Act.  With  an 
estimated  6,000  sources  eligible  for  this 
program,  much  of  the  expense  and 
administrative  burden  of  the  operating 
permit  renewal  process  would  be 
eliminated.  The  rationale  for  USEPA’s 
approval  is  summarized  in  this  rule.  A 
more  detailed  analysis  is  set  forth  in  a 
technical  support  document  which  is 
available  for  inspection  at  the  Region  5 
Office  listed  above. 

The  small  soiut;e  air  permit  progreun 
rules  originated  before  the  Illinois 
Pollution  Control  Board  (IPCB)  on  April 
2, 1993.  Two  public  hearings  were  held: 
May  25, 1993  in  Chicago  and  May  26, 
1993  in  IDeKalb.  On  July  22, 1993,  the 
IPCB  adopted  the  amended  proposal 
pursuant  to  comments  received  for  frrst 
notice.  On  October  7, 1993,  the  IPCB 
adopted  and  submitted  to  the  Joint 
Committee  on  Administrative  Rules 
(JCAR)  a  second  notice  proposal.  On 
November  16, 1993,  JCAR  stated  they 
had  no  objections  to  the  rules.  The  rules 
became  effective  on  December  7, 1993. 

The  following  sections  of  part  201 
have  been  changed  to  accommodate  the 
small  soiut:e  operating  permit  program. 

Subpart  D:  Section  201.162  Duration 

This  section  which  was  incorporated 
in  the  Illinois  SIP  at  40  CFR  52.720 
(c)(84)  on  December  17, 1992  (57  FR 
59928)  had  stated  that  the  duration  of  an 
operating  permit  is  defined  as  being  no 
longer  than  five  years  but  was  changed 
to  exempt  sources  subject  to  Subpart  E 
of  Part  201,  the  small  source  air  permit 
program,  from  the  limited  permit  life. 

Subpart  D:  Section  201.163  Joint 
Construction  and  Operating  Permits 

Section  201.163  which  was 
incorporated  in  the  Illinois  SIP  at  40 
CFR  52.720  (c)(84)  on  December  17, 
1992  (57  FR  59928)  had  previously 
stated  that  in  cases  where  the 
construction  of  a  source  or  air  pollution 


control  equipment  is  sufficiently 
standard,  the  Illinois  Environmental 
Protection  Agency  (lEPA)  may  issue  a 
joint  construction  and  operating  permit 
valid  for  no  longer  than  five  years  but 
was  changed  to  exempt  sources  subject 
to  Subpart  E  of  Part  201,  the  small 
source  air  p>ermit  program,  from  the 
limited  permit  life. 

The  following  rules  have  been  added 
to  Parts  201  and  211  to  define  the  terms 
of  the  small  source  operating  permit 
program. 

Subpart  E:  Section  201.180 
Applicability 

Sources  are  eligible  for  small  source 
operating  permits  if  their  total  emissions 
of  all  regulated  air  pollutants  are  less 
than  25  tons  per  year  and  are  not  subject 
to  the  title  V  operating  permits  program 
under  Section  39.5  of  the  Illinois 
Environmental  Protection  Act.  Cases 
where  sources  may  appear  to  be  eligible 
for  the  small  source  operating  permit 
program  but  are  subject  to  title  V 
include  soiirces  with  the  potential  to 
emit  10  tons  per  year  of  any  one  or  25 
tons  per  year  of  an  aggregate  of 
hazardous  air  pollutants  as  listed  in 
Section  112(b)  of  the  Clean  Air  Act  of 
1990  or  25  tons  per  year  of  volatile 
organic  compounds  or  nitrous  oxides  in 
the  severe  ozone  nonattainment  areas, 
specifically  McHenry,  Lake,  Kane,  Cook, 
Du  Page,  Will  Coimties  and  Oswego 
Township  in  Kendall  County  and  Aux 
Sable  and  Goose  Lake  Townships  in 
Grundy  County  of  Illinois.  If  the 
source’s  potential  to  emit  is  greater  than 
the  Act’s  major  source  thresholds  such 
as  those  mentioned  above  but  the 
source’s  actual  emissions  are  lower  than 
the  thresholds,  a  federally  enforceable 
limit  on  potential  to  emit  would  be 
required  to  avoid  title  V  operating 
permit  requirements.  A  small  source 
operating  permit  is  not  federally 
enforceable  for  purposes  of  limiting 
potential  to  emit  because  a  public 
comment  period  and  USEPA  review  are 
not  required  and,  therefore,  the  small 
source  operating  permit  can  not  be  used 
to  limit  a  source’s  potential  to  emit. 

If  the  source  is  eligible  for  a  small 
source  operating  permit  and  its  existing 
operating  permit  has  not  expired 
pursuant  to  a  renewal  request  from  lEPA 
then,  the  permit  will  remain  in  effect 
until  the  permit  is  superseded  by  a  new 
or  revised  permit  or  it  is  withdrawn 
upon  the  request  of  the  permittee. 

Sources  obtaining  a  small  source 
operating  permit  must  still  comply  with 
all  rules  in  part  201  including,  but  not 
limited  to,  monitoring,  recordkeeping 
and  annual  reporting  unless  otherwise 
stated.  If  a  source  modifies  the  method 
of  operation  or  equipment  or  installs 


new  emission  units  a  construction 
permit  must  be  obtained  pursuant  to 
Parts  201  and  203  of  35  Illinois 
Administrative  Code. 

Subpart  E:  Section  201.181  Expiration 
and  Renewal 

A  small  source  operating  permit  will 
terminate  if  a  revised  permit  is  issued, 
if  the  permittee  withdraws  the  permit 
or,  180  days  after  lEPA  sends  a  request 
for  renewal. 

A  request  for  renewal  of  an  operating 
permit  may  be  sent  to  a  source  in  cases 
where  there  has  been  a  change  in 
requirements  applicable  to  the  source, 
verification  of  application  accuracy,  or 
suspicion  of  noncompliance.  Renewal 
procedures  will  use  the  existing  rules 
for  air  permit  processing  found  in 
Subpart  D  and  for  revocation  and 
revision  rules  found  in  Subpart  F  of  35 
Illinois  Administrative  Code  201. 

Appeals  to  the  IPCB  may  only  be 
made  within  35  days  of  a  final 
determination  by  lEPA.  Final 
determinations  include  denial  of  a 
permit,  issuance  of  a  permit  with 
conditions,  or  an  incomplete 
application  determination.  A  request  for 
renewal  notice  is  not  grounds  for  an 
appeal. 

Subpart  E:  Section  201.187 
Requirement  of  a  Revised  Permit 

The  permittee  has  the  obligation  to 
obtain  a  new  or  revised  permit  prior  to 
the  operational  changes.  Changes  are 
considered  to  be  increases  in  emissions 
in  excess  of  the  permitted  emissions,  a 
modification  as  defined  at  35  Illinois 
Administrative  Code  201.102,  changes 
in  operations  that  violate  an  existing 
permit  condition,  or  a  change  in 
ownership,  company  name,  or  address. 

If  a  revised  permit  is  not  obtained  the 
source  remains  subject  to  the  existing 
operating  permit  and  may  be  in 
violation  of  the  obligation  to  apply  for 
a  new  or  revised  permit.  If  the 
operational  changes  remove  the  source 
from  the  applicability  of  the  small 
source  air  permit  program,  the  permittee 
shall  apply  for  a  revised  permit  under 
subpart  D  of  part  201  or  under  section 
39.5  of  the  Illinois  Environmental 
Protection  Act. 

Subpart  B:  Section  211 .5500  Regulated 
Air  Pollutant 

The  definition  of  regulated  air 
pollutant  which  was  incorporated  in  the 
Illinois  SIP  at  40  CFR  52.720(c)(100)  on 
September  9, 1994  (59  FR  46562)  has 
been  changed  to  reflect  the  definition  in 
40  CFR  part  70.  The  definition  of 
regulated  air  pollutant  as  it  pertains  to 
the  applicability  of  a  small  source 
eligible  for  a  small  source  operating 
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permit  has  been  changed  to  incorporate 
any  air  contaminant  that  is  regulated  by 
the  air  pollution  subtitle. 

When  summing  the  source’s 
emissions  it  is  lEPA’s  intention  to  focus 
on  the  five  criteria  pollutants;  nitrogen 
oxides,  sulfur  dioxides,  particulate 
matter,  volatile  organic  compounds,  and 
carbon  monoxides.  This  is  to  avoid 
double  counting  of  pollutants  which  fall 
under  both  the  hazardous  air  pollutant 
category  and  either  the  volatile  organic 
compound  or  particulate  matter 
category  in  the  25  ton  per  year 
applicability  cut-off.  This  method  of 
accounting  for  emissions  does  not 
relieve  the  source  of  the  obligation  of 
accounting  for  hazardous  air  pollutants 
emissions  for  title  V  applicability 
purposes. 

Final  Rulemaking  Action 

This  permitting  program  was 
designed  to  alleviate  the  permitting 
bvuden  on  lEPA.  Since  it  is  lEPA’s 
intention  to  permit  all  sources  within 
the  state,  this  program  will  allow  BEPA 
more  time  to  spend  on  the  larger  sources 
by  greatly  reducing  the  number  of 
smaller  source  permits  that  must  be 
renewed  every  five  years.  These  permits 
can  also  be  processed  much  faster 
without  the  public  comment  and 
USEPA  review  requirements.  The  trade¬ 
off  for  the  faster  processing  time  is  that 
the  small  source  operating  permits  can 
not  be  used  for  sources  requiring 
federally  enforceable  permits  for  such 
things  as  limiting  their  potential  to  emit 
below  the  major  source  thresholds.  This 
permitting  program  does  not  exempt 
sources  from  other  permit  requirements 
such  as  annual  reporting  and  obtaining 
construction  permits  thus  allowing 
lEPA  to  maintain  oversight  of  the 
smaller  sources.  lEPA  also  has  the 
authority  to  require  a  source  to  apply  for 
renewal  of  its  permit  if  there  has  been 
a  change  in  requirements  applicable  to 
the  source,  lEPA  wishes  to  verify 
application  accuracy,  or  EEPA  suspects 
noncompliance. 

For  the  reasons  stated  above,  USEPA 
is  approving  the  State’s  request  to 
incorporate  small  source  permit  rules 
into  the  Illinois  SIP.  The  specific  rules 
being  approved  are  as  follows:  Sections 
201.162  Duration,  201.163  Joint 
Construction  and  Operating  Permits, 
201.180  Applicability,  201.181 
Expiration  and  Renewal  and  211.5500 
Regulated  Air  Pollutant. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 


approve  the  requested  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  on 
June  5, 1995  unless  adverse  or  critical 
comments  are  received  by  May  5, 1995. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rule  that 
withdraws  this  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  June  5, 1995. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  fi-om  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements.  . 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 


base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 

E.P.A.,  427  U.S.  246,  256-66  (1976). 

Under  section  307(b)(.l)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  5, 1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purpose  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Sulfur  dioxide. 
Volatile  organic  compounds. 

Dated:  February  24, 1995. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

Part  52,  cJiapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(105)  to  read  as 
follows: 

§  52.720  Identification  of  plan. 
***** 

(c)*  *  * 

(105)  On  February  7, 1994,  the  State 
submitted  revisions  intended  to  create  a 
permit  program  for  small  sources.  The 
purpose  of  these  revisions  is  to  lessen 
the  permitting  burden  on  small  sources 
and  the  permitting  authority  by 
reducing  the  frequency  and/or  the 
requirement  of  operating  permit  renewal 
for  sources  emitting  a  total  of  less  than 
25  tons  per  year  of  regulated  air 
pollutants.  A  permit  obtained  through 
these  procedures  is  intended  to 
continue  as  a  legally  binding  State 
document  until  the  source  modifies  its 
operations,  withdraws  its  permit  or 
b^omes  subject  to  a  new  applicable 
requirement.  At  that  time,  the  State  will 
determine  whether  the  small  source 
procedures  continue  to  be  appropriate 
and  issue  a  revised  small  source  permit 
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or  direct  the  source  in  following  the 
correct  permit  procedures.  Since  small 
source  permits  are  not  subject  to  a 
public  comment  period  or  review  by 
USEPA,  they  are  not  federally 
enforceable  and  cannot  be  used  to  limit 
sources’  potential  to  emit  and  thereby 
exempt  them  bom  the  requirements  of 
the  title  v  operating  permit  program. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 

Air  Pollution,  Chapter  1:  Pollution 
Control  Board. 

(A)  Subchapter  a:  Permits  and  General 
Provisions,  Part  201:  Permits  and 
General  Provisions. 

(1)  Subpart  D:  Permit  Applications 
and  Review  Process,  Section  201.162 
Ebiration  and  Section  201.163  Joint 
Construction  and  Operating  Permits. 
Amended  at  17  Ill.  Reg.,  effective 
December  7, 1993. 

(2)  Subpart  E:  Special  Provisions  for 
Operating  Permits  for  Certain  Smaller 
Sources,  Section  201.180  Applicability, 
Section  201.181  Expiration  and  Renewal 
and  Section  201.187  Requirement  for  a 
Revised  Permit  Added  at  17  Ill.  Reg., 
effective  December  7, 1993. 

(B)  Subchapter  C;  Emission  Standards 
and  Limitations  for  Stationary  Soiuces, 
Part  211:  Definitions  and  General 
Provisions,  Subpart  B:  Definitions,  • 
Section  211.5500  Regulated  Air 
Pollutant.  Adopted  at  17  Ill.  Reg., 
effective  December  7, 1993. 

[FR  Doc.  95-8219  Filed  4-4-95;  8:45  am] 
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40  CFR  Part  52 
[AK7-1-«588a;  FRL-6171-S] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Alaska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Direct  final  rule. 

SUMMARY:  EPA  approves  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  state  of  Alaska.  This 
revision  establishes  and  requires  the 
implementation  of  a  basic  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  in  the  Municipality  of 
Anchorage  (MOA)  and  the  Fairbanks 
North  Star  Borou^  (FNSB).  The 
intended  effect  of  this  action  is  approval 
of  a  basic  motor  vehicle  I/M  progreun. 
This  action  is  being  taken  under  Section 
110  of  the  Clean  Air  Act. 

DATES:  This  final  rule  is  effective  on 
June  5, 1995  unless  adverse  or  critical 
comments  are  received  by  May  5, 1995. 
If  the  effective  date  is  delayed,  timely 


notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Air  &  Radiation  Branch  (AT- 
082),  EPA,  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations;  EPA,  Region  10,  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082),  Seattle,  Washington  98101, 
and  the  Alaska  Department  of 
Environmental  Conservation,  410 
Willoughby,  Suite  105,  Jimeau,  Alaska 
99801-1795. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Lee,  EPA,  Air  and  Radiation 
Branch  (AT-082),  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  (206)  553- 
1814. 

SUPPLEMENTARY  INFORMATION: 

I.  Clean  Air  Act  Requirements 

The  Clean  Air  Act,  as  amended  in 
1990  (CAAA  or  Act),  requires  states  to 
make  changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  187(a)(4)  and  section 
182(a)(2)(B)  requires  any  carbon 
monoxide  (CO)  nonattainment  area 
which  has  been  classified  as  “moderate” 
(piusuant  to  section  181(a)  of  the  Act) 
or  worse  with  an  existing  I/M  program 
that  was  part  of  a  SIP,  or  any  area  that 
was  required  by  the  1977  Amendments 
to  the  Act  to  have  an  I/M  program,  to 
immediately  submit  a  SIP  revision  to 
bring  the  program  up  to  the  level 
required  in  past  EPA  guidance  or  to 
what  had  b^n  committed  to  previously 
in  the  SIP  whichever  was  more 
stringent. 

In  addition.  Congress  directed  the 
EPA  in  section  182(a)(2)(B)  to  publish 
updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator’s  audits 
and  investigations  of  these  programs. 
The  states  were  to  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  Act  to  have  an  I/M 
program. 

On  November  5, 1992  (57  FR  52950), 
the  EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  section  182  and  187  of  the 
Act.  The  I/M  regulation  was  codified  at 
40  CFR  part  51,  Subpart  S,  and  requires 
states  to  submit  an  I/M  SEP  revision 
which  includes  all  necessary  legal 


authority  and  the  items  specified  in  40 
CFR  51.372  (a)(1)  through  (a)(8)  by 
November  15, 1993.  The  state  of  Alaska 
has  met  these  requirements. 

The  EPA  has  designated  two  areas  as 
CO  nonattainment  in  the  state  of  Alaska. 
The  Anchorage  CO  nonattainment  area, 
classified  as  Moderate  greater  than  or 
equal  to  12.7  ppm,  is  boimded  by  the 
Municipality  of  Anchorage  (MOA) 
urban  area.  The  Fairbanks  CO 
nonattainment  area,  classified  as 
Moderate  less  than  or  equal  to  12.7 
ppm,  is  bounded  by  the  Fairbanks  North 
Star  Borough  (FNSB)  urban  area.  The 
nonattainment  and  boimdary 
designations  for  CO  were  published  in 
the  Federal  Register  (FR)  on  November 
6, 1991,  and  November  30, 1992,  and 
have  been  codified  in  the  Code  of 
Federal  Regulations  (CFR).  See  56  FR 
56694  (November  6, 1991)  and  57  FR 
56762  (November  30, 1992),  codified  at 
40  CFR  81.300-81.437.  Based  on  these 
nonattainment  designations,  basic  I/M 
programs  are  required  in  both  the 
Anchorage  and  Fairbanks 
nonattainment  areas. 

By  this  action,  the  EPA  is  approving 
this  submittal.  The  EPA  has  reviewed 
the  state  submittal  against  the  statutory 
requirements  and  for  consistency  with 
the  EPA  regulations.  EPA  summarizes 
the  requirements  of  the  Federal  I/M 
regulations  as  found  in  40  CFR  51.350- 
51.373  and'its  analysis  of  the  state 
submittal  below.  Parties  desiring 
additional  details  on  the  Federal  I/M 
regulation  are  referred  to  the  November 
5, 1992  FR  notice  (57  FR  52950)  or  40 
CFR  51.350-51.373. 

U.  Background 

On  July  11, 1994  the  state  of  Alaska 
submitted  to  EPA  a  SIP  revision  for  a 
basic  I/M  program  that  had  an  adequate 
public  notice  and  public  hearing 
process  (May  19, 1994)  and  was  adopted 
on  June  9, 1994.  The  Lieutenant 
Governor  filed  revisions  to  18  AAC  52 
on  May  25, 1994,  and  the  Air  Quality 
Control  Plan  revisions  on  July  6, 1994, 
becoming  effective  on  June  24, 1994  and 
Aimust  5, 1994,  respectively. 

’rne  July  11, 1994  SIP  revision  was 
reviewed  by  EPA  to  determine 
completeness  shortly  after  submittal,  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  Part  51, 
Appendix  V.  The  submittals  were  found 
to  be  complete  and  a  letter  dated  July 
15, 1994  was  forwarded  to  the  Governor 
of  Alaska  indicating  the  completeness  of 
the  submittal. 

III.  State  Submittal 

Both  Anchorage  and  Fairbanks  are 
classified  as  moderate  CO 
nonattainment  areas.  Since  the  1980 
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census  population  of  each  urbanized 
area  was  under  200,000,  neither 
community  is  required  to  implement  an 
enhanced  I/M  program.  The  state 
submittal  provides  for  upgrading  the 
existing  I/M  programs  to  EPA  approved 
basic  I/M  programs  in  the  Municipality 
of  Anchorage  (MO A)  and  Fairbanks 
North  Star  Borough  (FNSB).  Both  the 
MOA  and  the  FNSB  programs  will 
consist  of  annual,  decentralized,  test- 
and-repair  which  meets  the 
requirements  of  EPA’s  performance 
standard  andt)ther  requirements 
contained  in  the  Federal  I/M  rule.  All 
testing  will  be  performed  by  certified 
stations  or  referee  facilities.  Other 
aspects  of  the  Alaska  1/M  program 
include:  an  “Valley”  I/M  program  for 
vehicles  commuting  into  Anchorage 
from  the  Matanuska-Susitna  (Mat-Su) 
borough,  testing  of  1968  and  later 
vehicles  in  Anchorage  and  testing  of 
1975  and  later  vehicles  in  Fairbanks,  a 
test  fee  to  ensure  the  state  has  adequate 
resources  to  oversee  the  implementing 
agencies  and  implement  the  valley 
program,  enforcement  by  registration 
denial,  commitment  to  testing 
convenience,  quality  assurance,  data 
collection  and  analysis,  reporting,  test 
equipment  and  test  procedure 
specifications,  commitment  to  ongoing 
public  information,  inspector  training 
and  certification,  and  penalties  against 
inspector  incompetence.  An  analysis  of 
how  the  Alaska  I/M  program  meets  the 
Federal  SIP  requirements  (by  section  of 
the  Federal  I/M  rule)  is  provided  below. 

A.  Applicability 

The  SIP  needs  to  describe  the 
applicable  areas  in  detail  and, 
consistent  with  40  CFR  51.372,  needs  to 
include  the  legal  authority  or  rules 
necessary  to  establish  program 
boundaries. 

The  Alaska  I/M  program  specified  in 
18  AAC  52  is  divided  into  two  programs 
(Anchorage  and  Fairbanks),  based  on 
the  designated  implementing  agency. 
Both  programs  are  locally  implemented 
and  operated,  with  the  MOA  and  the 
FNSB  having  legal  and  administrative 
responsibility  for  their  respective 
programs.  The  existing  programs  cover 
the  entire  MOA  and  FNSB.  An 
additional  I/M  program,  Matanuska- 
Susitna  Valley  (Valley)  is  not  linked  to 
a  specific  geographical  area,  but  is 
aimed  at  vehicles  that  are  regularly 
operated  in  but  not  registered  in  the 
Anchorage  I/M  program  area.  The 
Alaska  Department  of  Environmental 
Conservation  (ADEC)  is  responsible  for 
administering  the  Valley  I/M  program. 
The  state  regulations  establishing 
Alaska’s  I/M  program  requirements  and 
boundaries  are  included  in  18  AAC  52., 


B.  Basic  I/M  Performance  Standard 

The  I/M  programs  provided  for  in  the 
SIP  are  required  to  meet  a  performance 
standard  for  basic  I/M  for  the  pollutants 
that  caused  the  affected  area  to  come 
under  I/M  requirements.  The 
performance  standard  sets  an  emission 
reduction  target  that  must  be  met  by  a 
program  in  order  for  the  SIP  to  be 
approvable.  The  SIP  must  also  provide 
that  the  program  will  meet  the 
performance  standard  in  actual 
operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met.  The  state  has  submitted  a 
modeling  demonstration  using  the  EPA 
computer  model,  MOBILE  5a  showing 
that  the  basic  performance  standard  is 
met  for  both  Anchorage  and  Fairbanks 
I/M  programs. 

C.  Network  Type 

The  SIP  needs  to  include  a 
description  of  the  network  to  be 
employed,  the  required  legal  authority, 
and,  in  the  case  of  areas  making  claims 
for  case-by-case  equivalency,  the 
required  demonstration. 

Alaska  has  chosen  to  implement 
decentralized,  test-and-repair  I/M 
programs  which  are  managed  and 
operated  by  MOA,  FNSB  and  the  state 
with  a  small  amoimt  of  contractor 
support. 

Legal  authority  contained  in  AS 
46.03.020(10),  46.14.030  and  46.14.510; 
and  18  AAC  52.045  authorizes  the  state 
to  implement  this  program. 

D.  Adequate  Tools  and  Resources 

The  SIP  needs  to  include  a 
description  of  the  resources  that  will  be 
used  for  program  operation,  which 
includes:  (1)  A  detailed  budget  plan 
which  describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  purchase  of 
necessary  equipment,  and  any  other 
requirements  discussed  throughout,  and 
(2)  a  description  of  personnel  resources, 
the  number  of  personnel  dedicated  to 
overt  and  covert  auditing,  data  analysis, 
program  administration,  enforcement, 
and  other  necessary  functions  and  the 
training  attendant  to  each  function. 

The  Alaska  I/M  program  as  stipulated 
in  18  AAC  52.020  is  funded  solely  by 
collection  of  a  ten  dollar  certificate  of 
inspection  fee  assessed  to  each  vehicle 
passing  the  I/M  test.  Legal  authority 
contained  in  AS  44.46.025  authorizes 
the  state  to  collect  fees  for  this  program. 
The  MOA,  FNSB  and  the  state  commit 
to  providing  the  necessary 
administrative,  personnel,  and 
equipment  resources  to  fully  implement 
and  maintain  the  Alaska  I/M  program. 
The  I/M  programs  will  be  carried  out 


under  local  or  state  oversight,  with 
assistance  from  contractors.  In  the  event 
that  either  the  MOA  or  FNSB  is  unable 
or  unwilling  in  the  future  to  provide 
adequate  tools  or  resources,  the  state 
commits  to  take  over  the  administration 
of  the  program  (18  AAC  52.030). 

The  SIP  narrative  also  describes  the 
budget,  staffing  support,  and  equipment 
needed  to  implement  the  program.  The 
MOA  funds  approximately  7.0  full-time 
employees  (FTE),  the  FNSB  funds  3.5 
FTE  and  the  state  funds  .25  FTE.  The 
MOA  and  the  state  will  utilize  3.0  FTE 
contractor  personnel  to  support  their 
programs. 

Referee  facilities  in  the  MOA  and 
FNSB  provide  public  information  and 
assistance,  motorist  and  certified 
mechanic  assistance,  referee  functions, 
and  training  and  testing  of  inspectors 
and  certified  mechanics.  The  MOA 
program,  which  incorporates  the  Valley 
program,  contracts  out  for  referee 
facility  services  while  the  FNSB  referee 
facility  is  operated  by  FNSB  staff. 

E.  Test  Frequency  and  Convenience 

The  SIP  needs  to  include  the  test 
schedule  in  detail  including  the  test 
year  selection  scheme  if  testing  is  other 
than  annual.  Also,  the  SIP  needs  to 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  test 
frequency  requirement  and  explain  how 
the  test  frequency  will  be  integrated 
with  the  enforcement  process. 

The  MOA  and  FNSB  I/M  programs 
require  annual  inspections  for  all 
subject  motor  vehicles  (18  AAC  52.005). 
However,  an  implementing  agency  may, 
with  approval  from  ADEC  and  the  DMV, 
authorize  the  owner  or  lessee  of  a 
vehicle  to  obtain  a  biennial  certificate  of 
inspection  during  the  first  six  years  of 
vehicle  life,  if  the  failure  rates  of  the 
designated  categories  of  vehicles  are 
below  a  minimum  rate  set  by  the 
implementing  agency  and  approved  by 
ADEC  (18  AAC  52.035(e)).  In  addition 
the  MOA  exempts  new  vehicles  from 
their  first  annual  inspection. 

Since  the  test-and-repair  inspection 
program  has  been  in  operation  since 
1985  for  both  programs,  no  special  start¬ 
up  testing  scheme  is  required.  The 
network  is  satisfactorily  addressed  in 
the  SIP. 

Legal  authority  for  registration  and 
testing  of  used  vehicles  newly  arriving 
into  the  I/M  area  is  contained  in  AS 
46.14.510  and  18  AAC  52.005. 

F.  Vehicle  Coverage 

The  SIP  needs  to  include  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program, 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
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routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area.  Also,  the 
SIP  needs  to  include  a  description  of 
any  special  exemptions  which  will  be 
granted  by  the  program,  and  an  estimate 
of  the  percentage  and  number  of  subject 
vehicles  which  will  be  impacted.  Such 
exemptions  need  to  be  accounted  for  in 
the  emission  reduction  analysis.  In 
addition,  the  SIP  needs  to  include  the 
legal  authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement. 

In  the  MO  A,  program  coverage 
includes  all  1968  and  newer  model  year 
light-duty  cars  and  trucks  and  heavy- 
duty  gasoline  powered  trucks,  registered 
or  required  to  be  registered  within  the 
nonattainment  areas.  The  FNSB 
program  covers  the  above  vehicles  from 
1975  and  newer.  Vehicles  will  be 
identified  through  the  state  of  Alaska’s 
Driver  and  Motor  Vehicle  Services 
database.  In  addition,  any  1968  or  newer 
model  used  to  commute  into  MOA  is 
subject  to  I/M  testing  through  the  Valley 
program. 

Fleet  vehicles  are  subject  to  the  same 
program  requirements  and  testing 
procedures  as  other  vehicles.  However, 
fleets  are  allowed  to  self-test,  as  long  as 
they  are  certified  as  official  test  stations; 
they  must  use  certified  I/M  mechanics; 
all  tests  and  certificate  issuance  must  be 
conducted  using  certified  Alaska  BAR- 
90  TAS;  and  they  must  comply  with  all 
other  I/M  program  requirements.  Fleet 
licenses  can  be  removed  if  fleet 
operation  does  not  meet  standards. 

The  FNSB  vehicles  that  obtain 
seasonal  exemptions  are  subject  to  the 
program  but  prohibited  from  being 
driven  during  the  winter  CO  season. 
Approximately  4,000  FNSB  vehicles  are 
in  this  category.  Since  they  are  not 
operated  during  the  CO  nonattainment 
period  there  is  no  discounting  of  those 
vehicles. 

In  addition  to  the  required  I/M 
programs.  ADEC  is  now  subjecting  those 
vehicles  registered  outside  the  MOA  but 
primarily  operated  within  the  MOA  to 
a  Mat-Su  Valley  I/M  program.  The 
Valley  program  has  the  same  basic 
design  features  as  the  Anchorage 
program. 

Further,  vehicles  registered  in  one  AK 
I/M  area  but  primarily  operated  in  the 
other  may  be  tested  in  either  area,  but 
must  pass  an  annual  I/M  test. 

G.  Test  Procedures  and  Standards 

The  SIP  needs  to  include  a 
description  of  each  test  procedure  used. 
The  Sff  also  needs  to  include  the  rule, 
ordinance  or  law  describing  and 
establishing  the  test  procedures. 

The  legal  authority  to  establish  test 
procedures  and  standards  is  contained 


in  AS  46.03..020,  46.14.030  and 
46.14.510.  Written  test  procedures  for  a 
2-speed  idle  test  and  pass/fail  standards 
for  all  subject  vehicles  have  been 
established.  All  vehicles  are  subject  to 
the  HC  and  CO  emission  outpoints  set 
forth  in  18  AAC  52.050,  and  repairs 
must  be  made  if  a  vehicle  fails  any  of 
these  outpoints. 

H.  Test  Equipment 

The  SIP  needs  to  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program  and 
shall  address  each  of  the  requirements 
in  40  CFR  51.358  of  the  Federal  I/M 
rule.  The  specifications  need  to  describe 
the  emission  analysis  process,  the 
necessary  test  equipment,  the  required 
features,  and  written  acceptance  testing 
criteria  and  procedures. 

The  Alaska  I/M  SIP  commits  to 
meeting  the  California  BAR  90  accuracy 
standards.  The  SIP  addresses  the 
requirements  in  40  CFR  51.358  and 
includes  descriptions  of  performance 
features  and  functional  characteristics  of 
the  computerized  test  systems  in  the 
submitted  respective  program  design 
documents.  The  necessary  test 
equipment,  required  features,  and 
acceptance  testing  criteria  are  also 
contained  in  the  SIP. 

/.  Quality  Control 

The  SIP  needs  to  include  a 
description  of  quality  control  and 
recordkeeping  procedures.  The  SIP 
needs  to  include  the  procedures 
manual,  rule,  and  ordinance  or  law 
describing  and  establishing  the 
procedures  of  quality  control  and 
requirements. 

The  Alaska  I/M  SIP  narrative  contains 
descriptions  and  requirements 
establishing  quality  control  procedures 
which  are  similar  but  not  identical  to 
the  Federal  I/M  rule.  Alaska’s  program 
provides  for  less  frequent  calibration 
requirements  than  the  federal  I/M  rule 
requires.  However,  the  ft^quency 
requirements  for  gas  calibrations  and 
leak  checks  contained  in  the  Alaska 
BAR-90  Test  Analyzer  Systems  are 
identical  to  those  contained  in  the 
current  California  BAR-90  specification. 
In  addition,  Alaska’s  program  does  not 
require  ambient  zero  air  to  be  drawn 
from  outside  the  test  bay  due  to  the 
extreme  weather  conditions  in  Alaska. 
EPA  believes  there  is  adequate 
justification  for  these  exceptions. 
Alaska’s  quality  control  procedures  will 
help  ensure  that  equipment  calibrations 
are  properly  performed  and  recorded  as 
well  as  maintaining  compliance 
document  security. 


/.  Waivprs  and  Compliance  Via 
Diagnostic  Inspection 

The  SIP  needs  to  include  a  maximum 
waiver  rate  expressed  as  a  percentage  of 
initially  failed  vehicles.  This  waiver  rate 
needs  to  be  used  for  estimating  emission 
reduction  benefits  in  the  modeling 
analysis.  Also,  the  state  needs  to  take 
corrective  action  if  the  waiver  rate 
exceeds  that  estimated  in  the  SIP  or 
revise  the  SIP  and  the  emission 
reductions  claimed  accordingly.  In 
addition,  the  SIP  needs  to  describe  the 
waiver  criteria  and  procedures, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  shall 
include  the  necessary  legal  authority, 
ordinance,  or  rules  to  issue  waivers,  set 
and  adjust  cost  limits  as  required,  and 
carry  out  any  other  functions  necessary 
to  administer  the  waiver  system, 
including  enforcement  of  the  waiver 
provisions. 

Legal  authority  to  issue  waivers  and 
administer  the  waiver  system  is 
contained  in  AS  46.03.020,  46.14.030 
and  46.14.510.  Under  18  AAC  52.060 
waivers  may  be  issued  in  the  Alaska  1/ 

M  programs  for  the  following  reasons: 
repair  cost  exceedance,  diesel  engine, 
seasonal  waiver,  special  circumstances 
that  make  it  impractical  to  test  a  vehicle, 
modification  to  the  dedicated  use  of  an 
approved  alternate  fuel,  out-of-area  use, 
economic  hardship,  parts  unavailability 
or  grey  market  vehicle. 

For  the  MOA  and  state  programs, 
necessary  emissions-related  repairs 
must  be  made  up  to  a  maximum  annual 
repair  cost  of  $450  for  non-tampering- 
related  repairs.  The  FNSB  program  has 
a  minimum  annual  repair  cost  of  $350 
for  non-tampering-related  repairs.  For 
all  programs  a  maximum  annual  repair 
cost  of  $500  exists  for  vehicles  tampered 
with  prior  to  July  1, 1985.  If  the  least 
expensive  repair  would  be  in  excess  of 
$500,  then  one  repair  must  be  made 
regardless  of  cost.  Vehicles  that  have 
been  tampered  with  since  July  1985 
must  be  completely  repaired,  regardless 
of  cost. 

A  waiver  rate  of  1%  is  assumed  for 
both  the  MOA  and  FNSB.  If  the  waiver 
rate  for  either  program,  as  reported  to 
EPA  in  the  annual  Alaska  I/M  report,  is 
higher,  the  state  will  take  corrective 
action  to  lower  the  applicable  waiver 
rate  by  possibly  requiring  motorists  that 
apply  for  a  waiver  to  reduce  initial 
emissions  by  a  specified  amount  before 
a  waiver  may  be  issued  or  limiting  the 
model  years  that  are  eligible  for  a  waiver 
or  limiting  waivers  on  vehicles  to  only 
one  inspection  cycle.  If  any  of  the 
waiver  rates  cannot  be  lowered  to  the 
level  committed  to  in  the  SIP,  the  state 


/ 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Rules  and  Regulations  17235 


will  revise  the  I/M  emission  reduction 
projections  in  the  SIP  and  will 
implement  other  program  changes  as 
necessary  to  ensme  the  performance 
standard  is  met. 

The  seasonal  waiver  is  issued  to  a 
vehicle  owner  who  agrees  that  the 
vehicle  will  not  he  operated  in  an  I/M 
area  during  the  winter  CO  season. 
Vehicles  which  acquire  such  waivers 
are  issued  different  colored  license  tabs, 
to  make  it  easier  to  identify  seasonally 
waived  vehicles  that  are  being  operated 
illegally  during  winter  months.  If  a 
motorist  violates  the  seasonal  waiver,  no 
seasonal  waiver  may  be  issued  in  the 
future  to  any  vehicle  owned  by  that 
motorist. 

K.  Motorist  Compliance  Enforcement 
The  SIP  needs  to  provide  information 
concerning  the  enforcement  process, 
including:  (1)  A  description  of  the 
existing  compliance  mechanism  if  it  is 
to  be  used  in  the  future  and  the 
demonstration  that  it  is  as  effective  or 
more  effective  than  registration-denial 
enforcement;  (2)  an  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activities  in  this 
section:  (3)  a  description  of  and 
accounting  for  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  car 
fleets,  leased  vehicles,  and  any  other 
special  classes  of  subject  vehicles,  e.g. 
those  operated  in  (but  not  necessarily 
registered  in)  the  program  area.  Also, 
the  SIP  needs  to  include  a 
determination  of  the  current  compliance 
rate  based  on  a  study  of  the  system  that 
includes  an  estimate  of  compliance 
losses  due  to  loopholes,  counterfeiting, 
and  unregistered  vehicles.  Estimates  of 
the  effect  of  closing  such  loopholes  and 
otherwise  improving  the  enforcement 
mechanism  need  to  be  supported  with 
detailed  analyses.  In  addition,  the  SIP 
needs  to  include  the  legal  authority  te 
implement  and  enforce  the  program. 
Lastly,  the  SIP  needs  to  include  a 
commitment  to  an  enforcement  level  to 
be  used  for  modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practice. 

The  motorist  compliance  enforcement 
program  will  be  implemented, 
primarily,  by  Alaska’s  Department  of 
Motor  Vehicle  Services  (DMV),  which 
will  ensure  that  owners  of  all  subject 
vehicles  are  denied  registration  unless 
they  provide  valid  proof  of  having 
received  a  certificate  indicating  they 
passed  an  emissions  test  or  a  valid  I/M 
waiver,  which  was  issued  within  a  90- 
day  period  prior  to  the  registration 
renewal  date.  Owners  of  noncomplying 
vehicles  operating  illegally  in  I/M  areas 
will  be  identified  and  issued  notices  of 
violation  (NOV).  A  vehicle  owner  that  is 


issued  an  NOV  will  have  30  days  to 
provide  proof  of  I/M  compliance.  The  1/ 
M  programs  will  request  DMV  to  revoke 
the  vehicle’s  registration  in  cases  of 
continued  noncompliance.  The  Alaska 
State  Troopers  and  local  law 
enforcement  agencies  will  provide  on¬ 
road  enforcement  of  the  program. 

In  addition,  the  Department  will 
identify  program  evaders  and  other 
noncomplying  vehicles  (e.g.  out-of-area 
commuter  vehicles)  through  interactive 
searches  of  several  databases.  Owners  of 
vehicles  identified  in  this  manner  will 
be  notified  by  the  Department  of  the 
need  to  obtain  an  annual  inspection. 

The  following  vehicle  types  are 
exempt  from  the  Alaska  I/M  program:  A 
vehicle  not  principally  located  or 
operated  in  an  I/M  area;  a  1967  or  older 
vehicle  for  the  MOA  program  (1974  or 
older  in  the  FNSB  program);  a  new 
vehicle  with  less  than  2,500  miles;  a 
gasoline-powered  vehicle  that  is  12,000 
pounds  unladen  weight  or  heavier,  a 
special  test  vehicle  that  has  received  a 
state  exemption;  a  military  tactical 
vehicle;  motorcycles,  golf  carts,  all- 
terrain  vehicles,  snow  machines  and 
mopeds;  and  a  vehicle  in  Alaska  for  less 
that  30  days. 

All  fleet  vehicles,  including  rental 
cars,  are  subject  to  the  same  program 
requirements  and  testing  procedures  as 
other  vehicles.  Leased  vehicles  and 
other  vehicles  subject  to  one  of  the 
Alaska  programs  but  not  necessarily 
registered  in  an  I/M  area  must  also 
comply  with  all  applicable  program 
requirements. 

'The  state  commits  to  the  level  of 
enforcement  needed  to  ensure 
compliance  rates  of  no  less  than  95 
percent  and  96  percent,  in  the  MOA  and 
FNSB  respectively.  The  legal  authority 
to  implement  and  enforce  the  program 
is  included  in  AS  46.03,  46.014  and  18 
AAC  52.100. 

L.  Motorist  Compliance  Enforcement 
Program  Oversight 

The  SIP  needs  to  include  a 
description  of  enforcement  program 
oversight  and  information  management 
activities. 

ADEC  will  audit  the  local  I/M 
programs  on  a  regular  basis,  and  will 
implement  a  quality  assurance  program 
to  ensure  effective  overall  performance 
of  the  enforcement  systems  in  both 
areas.  ADEC  will  allow  EPA  to  conduct 
regular  audits  of  the  I/M  enforcement 
program.  ADEC,  MOA,  and  FNSB  will 
also  perform  periodic  parking  lot 
surveys  to  assess  the  compliance  rate  of 
the  in-use  fleet. 


M.  Quality  Assurance  (QA) 

The  SIP  needs  to  include  a 
description  of  the  quality  assurance 
program,  and  written  procedures 
manuals  covering  both  overt  and  covert 
performance  audits,  record  audits,  and 
equipment  audits.  This  requirement 
does  not  include  materials  or  discussion 
of  details  of  enforcement  strategies  that 
would  ultimately  hamper  the 
enforcement  process. 

The  Alaska  I/M  SIP  includes  a 
description  of  its  quality  assurance 
program.  The  ongoing  QA  program  will 
be  conducted  to  discover,  correct  and 
prevent  fraud,  waste,  and  abuse.  The 
program  includes  quarterly  performance 
audits  following  established  written 
procedures,  performed  at  certified  I/M 
stations.  The  audits  will  include,  at  a 
minimum,  checks  for  appropriate 
certificate  security,  recordkeeping 
practices,  proper  display  of  licenses  and 
other  required  information,  proper 
maintenance  and  calibration  of  the  TAS, 
and  ability  of  the  certified  mechanic  to 
properly  perform  an  I/M  test. 

In  addition  to  the  quarterly  audit, 
overt  and  covert  vehicle  audits  will  be 
conducted  on  an  unscheduled  and  as- 
needed  basis.  Alaska  has  proposed  the 
following  exceptions  to  the  federal 
performance  audit  requirements 
provided  under  40  CFR  51.363(a):  the 
state  will  perform  one  quarterly  audit  . 
per  facility  (i.e.  four  audits  per  station 
per  year),  plus  at  least  one  overt  vehicle 
audit  per  station  per  year.  EPA  believes 
this  to  be  adequate  to  ensure  program 
quality  and  comply  with  the  federal  1/ 

M  rule.  Alaska  also  believes  that  the 
remote  covert  auditing  requirement  is 
infeasible  in  Alaska  due  to  the  state’s 
unique  weather  conditions,  and 
resultant  station  design  and  operation. 
Unlike  most  other  states,  inspections  in 
Alaska  are  conducted  in  enclosed  test 
stations  where  remote  covert 
observations  are  impossible,  particularly 
during  the  wintertime.  The  state 
believes  that  other  performance  tracking 
and  auditing  tools  dramatically  reduce 
the  need  to  use  remote  covert  audits  to 
maintain  effective  quality  assurance  and 
compliance  enforcement  programs 
against  certified  stations  and  mechanics. 
Given  Alaska’s  unique  circumstances 
EPA  concurs. 

Test  records  will  be  audited  on  a 
monthly  basis,  using  established  written 
procedures  to  assess  individual  certified 
mechanic  and  station  performance. 
Equipment  audits  will  be  performed 
during  each  quarterly  performance 
audit,  using  established  written 
procedures,  to  ensure  the  accuracy  and 
reliability  of  all  required  test  equipment. 
Each  I/M  inspector  will  be  formally 
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trained  and  knowledgeable  in  all 
aspects  of  the  I/M  program.  Ongoing 
training  will  be  provided  to  I/M 
inspectors  to  insure  that  they  maintain 
an  adequate  level  of  knowledge.  The 
performance  of  each  I/M  inspector  will 
be  evaluated  at  least  once  annually  to 
identify  any  possible  problem  areas. 

N.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

The  SEP  needs  to  include  the  penalty 
schedule  and  the  legal  authority  for 
establishing  and  imposing  penalties, 
civil  hnes,  license  suspension,  and 
revocations.  In  the  case  of  state 
constitutional  impediments  to 
immediate  suspension  authority,  the 
state  Attorney  General  shall  furnish  an 
ofHcial  opinion  for  the  SIP  explaining 
the  constitutional  impediment  as  well 
as  relevant  case  law.  Also,  the  SIP  needs 
to  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts,  and 
jurisdictions  are  involved;  who  will 
prosecute  and  adjudicate  cases;  and 
other  aspects  of  the  enforcement  of  the 
program  requirements,  the  resources  to 
be  allocated  to  this  function,  and  the 
source  of  those  funds.  In  states  without 
immediate  suspension  authority,  the  SIP 
needs  to  demonstrate  that  sufficient 
resources,  personnel,  and  systems  are  in 
place  to  meet  the  three  day  case 
management  requirement  for  violations 
that  directly  affect  emission  reductions. 

Under  the  Administrative  Procedures 
Act  (AS  44.62),  the  Department  or  other 
I/M  implementing  agency  must  provide 
notice  and  opportunity  for  hearing 
before  suspending,  revoking,  or  refusing 
to  renew  a  station’s  or  mechanic’s 
certihcation  issued  under  18  AAC  52  or 
the  MOA  or  FNSB  local  implementing 
ordinances.  In  addition,  neither  the 
Department  nor  the  local  I/M 
implementing  agencies  have  citation 
powers  under  Alaska  Statute.  As  a  result 
of  these  factors,  Alaska  is  unable  to 
comply  with  requirements  contained  in 
40  CFR  51.364  for  the  imposition  of 
mandatory  minimum  penalties  or  the 
immediate  suspension  of  station  or 
mechanic  certifications.  If  the 
Department  files  a  civil  action  under  AS 
46.03.760,  there  are  mandatory  court 
imposed  damages  of  $500  for  the  first 
day.  Because  of  this,  the  state  is 
proposing  an  alternative  enforcement 
mechanism  which  will  allow  the  I/M 
office  to  issue  an  NOV  upon  finding  a 
violation  of  the  I/M  program 
requirements.  A  hearing  will  be  held 
within  three  working  days  of  the  NOV 
which  will  allow  penalties  to  be 
assessed  depending  on  the  nature  and 
severity  of  the  violation.  If  the  hearing 


results  support  a  serious  violation  the 
station  or  mechanic’s  certification  will 
be  suspended  for  a  minimum  of  6 
months  under  the  Department’s 
emergency  powers  authority,  if  the 
criteria  for  an  emergency  exists  as 
provided  in  AS  46.03.820.  Continued 
violation  of  program  requirements  may 
result  in  permanent  revocation  of 
certification  under  18  AAC  52,  after 
notice  and  opportunity  for  hearing,  or 
the  filing  of  a  civil  or  criminal  action 
against  a  certified  station  or  mechanic 
under  AS  46.03.760  or  46.03.790.  A 
finding  of  incompetence  will  result  in 
mandatory  training  before  inspection 
privileges  are  restored.  EPA  concludes 
that  this  satisfies  federal  requirements 
for  enforcement  against  contractors  and 
inspectors. 

O.  Data  Analysis  and  Reporting 

The  SIP  needs  to  describe  tbe  types  of 
data  to  be  collected.  The  SIP  commits 
ADEC  to  submitting  an  annual  report  to 
EPA  by  July  of  each  year,  which  will 
cover  the  preceding  calendar  year  and 
contain  statistics  for  the  I/M  test  data, 
quality  assurance  results,  quality  control 
activities,  and  enforcement  activities.  In 
addition,  the  state  commits  to 
submitting  a  biennial  report  on  the 
overall  status  of  the  Alaska  I/M  program 
to  EPA.  At  a  minimum,  Alaska  commits 
to  address  all  of  the  data  elements  listed 
in  51.366  of  the  federal  I/M  rule. 

P.  Inspector  Training  and  Licensing  or 
Certification 

The  SIP  needs  to  include  a  ” 
description  of  the  training  program,  the 
written  and  hands-on  tests,  and  the 
licensing  or  certification  process. 

Under  18  AAC  52.  and  the  MOA  and 
FNSB  I/M  implementing  ordinances, 
formal  training  and  licensing  is  required 
for  all  inspectors  (certified  mechanics). 
The  Alaska  I/M  SIP  provides  for  the 
implementation  of  training, 
certification,  and  refi:«sher  programs  for 
emission  inspectors.  Training  will 
include  all  elements  required  by 
51.367(a)  of  the  EPA  I/M  rule. 
Certification  is  good  for  a  period  of  two 
years,  with  passage  of  a  refresher 
training  course  required  for  license 
renewal. 

Q.  Improving  Repair  Effectiveness 

The  SIP  needs  to  include  a 

description  of  the  technical  assistance 
program  to  be  implemented,  and  a 
description  of  the  repair  technician 
training  resources  available  in  the 
commimity. 

The  Alaska  SIP  commits  the 
Department  to  working  with  MOA  and 
FNSB  to  assist  the  motor  vehicle 
industry  in  properly  diagnosing  and 


repairing  emission-related  defects.  This 
assistance  will  include  each  program’s 
establishment  of  a  telephone  hotline 
service  to  assist  certified  mechanics  and 
other  qualified  technicians  with  specific 
repair  problems.  Mechanics  newsletters 
will  also  be  distributed  to  all  certified 
mechanics  on  an  as-needed  basis,  to 
inform  them  of  program  changes, 
training  course  schedules,  common 
problems  being  experienced  in  the  I/M 
program,  and  diagnostic  tips. 

PC-based  I/M  management  software 
will  be  used  to  provide  the  I/M 
programs  with  station  and  mechanic 
specific  estimates  of  repair 
effectiveness.  Effectiveness  estimates 
applicable  to  each  certified  station  will 
be  distributed  by  the  I/M  program  to 
that  station  on  at  least  an  annual  basis. 

IV.  This  Action 

The  EPA  is  approving  the  Alaska  I/M 
SIP  (Section  3.1,  OAR  340-24-300 
through  340-24-355;  and  section  5.4)  as 
meeting  the  requirements  of  the  CAAA 
and  the  Federal  I/M  rule.  All  required 
SIP  items  have  been  adequately 
addressed  as  discussed  in  this  Federal 
Register  action. 

V.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify  • 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
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comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  June  5, 1995 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  June  5, 1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  die  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.0. 12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  5, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  state  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  March  2. 1995. 

Chuck  Clarke, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as.  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  C — Alaska 

2.  Section  52.70  is  amended  by 
adding  paragraph  (c)  (21)  to  read  as 
follows: 

§  52.70  Identification  of  plan. 
***** 

(c)  *  *  * 

(21)  On  July  11, 1994  ADEC  submitted 
a  SIP  revision  for  a  basic  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  in  the  Municipality  of 
Anchorage  (MOA)  and  the  Fairbanks 
North  Star  Borough  (FNSB). 

(i)  Incorporation  by  reference. 

(A)  July  11, 1994  letter  from  the 
Governor  of  Alaska  to  the  Regional 
Administrator  of  EPA  submitting 
Alaska’s  amendments  to  the  Air  Quality 
Control  Plan  and  to  18  AAC  52, 
Emissions  Inspection  and  Maintenance 
Requirements  for  Motor  Vehicles;  the 
amendments  to  18  AAC  52  (52.005, 

.015,  .020,  .030,  .035,  .040,  .045,  .050, 
.055,  .060,  .065,  .070,  .075,  .080,  .085, 
.090,  .095,  .100,  .105,  .400,  .405,  .410, 
.415,  .420,  .425,  .430,  .440,  .445,  .500, 
.505,  .510,  .515,  .520,  .525,  .527,  .530, 
.535,  .540,  .545,  .550,  and  .990), 
effective  February  1, 1994;  and  the  State 
Air  Quality  Control  Plan,  Vol.  II: 
Analysis  of  Problems,  Control  Actions, 
Modifications  to  Section  I,  June  9, 1994; 
Vol.  II:  Analysis  of  Problems,  Control 
Actions,  Modifications  to  Section  I,  II,  . 
Ill  and  V,  adopted  January  10, 1994;  Vol. 
Ill:  Appendices,  Modifications  to 
Section  III. A,  June  9, 1994;  Vol.  Ill: 
Appendices,  Modifications  to  Section 
IH.B,  June  9, 1994;  and  Vol.  Ill: 
Appendices,  Modifications  to  Section 
III.C,  June  9, 1994. 

[FR  Doc.  95-8313  Filed  4-4-95;  8:45  ami 
BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  12 
RIN  1090-rAA42 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  action  finalizes  an 
interim  final  rule  the  Department 
published  in  response  to  the  publication 
by  the  Office  of  Management  and 
Budget  (OMB)  of  revised  OMB  Circular 
A-110,  “Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
Profit  Organizations.” 

Agencies  were  required  to  adopt  those 
standards  which  would  be  imposed  on 
grantees  in  codified  regulations  within 
six  months  after  publication  in  the 
Federal  Register. 

Over  200  comments  were  received  by 
OMB  from  Federal  agencies,  non-profit 
organizations,  professional 
organizations,  and  others  in  response  to 
the  notice  published  on  August  27, 

1992,  (57  FR  39018)  requesting 
comments  on  proposed  revisions.  The 
comments  were  considered  in 
developing  the  final  version. 
Consequently,  the  Department 
published  an  interim  final  rule  because 
of  the  previous  request  for  comment 
process  used  in  the  development  of  the 
Circular,  the  large  number  of  comments 
already  received  and  considered  by 
OMB  and  the  Federal  agencies,  and  due 
to  the  limited  flexibility  to  revise  the 
rule  provided  by  OMB. 

EFFECTIVE  DATE:  May  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  A.  Titcomb,  (Chief,  Acquisition 
and  Assistance  Division),  (202)  208- 
6432. 

SUPPLEMENTARY  INFORMATION:  OMB 
Circular  A-110  (58  FR  62991)  covers 
both  grants  made  by  Federal  agencies 
and  subgrants  made  by  States  to 
nongovernmental  organizations. 

Following  the  August  26, 1994, 
publication  in  the  Federal  Register  (59 
FR  44040),  no  public  comments  were 
received  by  the  Department. 

This  final  rule  essentially  adopts  all 
the  language  in  the  Circular  with  two 
exceptions.  At  Section  12.904,  language 
has  been  added  to  describe  the 
procedure  for  handling  requests  for 
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class  deviations  and  case-by-case 
exceptions.  At  Section  12.915,  the 
Department  is  revising  the  provision  , 
concerning  use  of  the  metric  system  of 
measurement.  This  revision  indicates 
that  the  system  should  be  used  to  the 
maximum  extent  possible  and  that  both 
metric  and  inch-poimd  units  (dual 
units)  may  be  used  if  necessary  during 
any  transaction  period(s). 

The  reference  to  the  small  purchase 
threshold  currently  being  $25,000  in 
section  12.944(e)(2)  has  been  changed  to 
$100,000.  This  change  is  based  on  a 
provision  of  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

The  Circular  inadvertently  misstates 
the  applicability  of  the  statute 
commonly  known  as  the  Byrd  Anti- 
Lobbying  Amendment.  31  U.S.C.  1352. 
The  statute  applies  to  organizations 
which  apply  or  bid  for  an  award 
exceeding  $100,000,  not  $100,000  or 
more.  We  have  made  this  correction  in 
A^endix  A. 

Two  other  changes  have  been  made  to 
Appendix  A  because  of  recent  changes 
brought  about  by  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
The  threshold  for  the  requirement  to 
include  a  provision  for  compliance  with 
the  Copeland  “Anti-Kickback  Act”  (18 
U.S.C.  874)  was  raised  from  $2,000  to 
$100,000. 

The  threshold  for  the  requirement  to 
include  the  provision  for  compliance 
with  sections  102  and  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)  was 
raised  to  $100,000. 

Other  minor  editorial  changes  are 
being  made  to  conform  with  language  in 
the  Circular. 

The  Department  is  amending  43  CFR 
part  12,  by  revising  subpart  F  to 
implement  these  requirements. 

Executive  Order  12866,  Paperwork. 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

This  final  rule  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 

The  Department  has  determined  that 
this  rule  will  not  have  a  signihcant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  affect  the  amount  of  funds  provided 
in  the  covered  programs,  but  rather 
modifies  and  updates  administrative 
and  procedural  requirements.  This  final 
rule  does  not  contain  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Environmental  Effects 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 


Federal  action  having  a  significant 
impact  on  the  human  environment 
under  the  National  Environmental 
Policy  Act  of  1969. 

Executive  Order  No.  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration.  Grant  program. 

Dated:  March  15, 1995. 

Bonnie  R.  Cohen, 

Assistant  Secretary-Policy,  Management  and 
Budget. 

For  the  reasons  set  forth  in  the 
preamble.  Title  43,  part  12  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  6101 
note,  7501;  41  U.S.C.  252a.  701  et  seq.;  sec. 
307,  Pub.  L.  103-332, 108  Stat.  2499;  sec. 

501,  Pub.  L.  103-316, 108  Stat.  1723;  E.O. 
12549,  3  CFR,  1986  Comp.,  p.  189;  E.O. 

12674,  3  CFR,  1989  Comp.,  p.  215;  E.O. 

12731,  3  CFR,  1990  Comp.,  p.  306;  OMB 
Circular  A-102;  OMB  Circular  A-110;  OMB 
Circular  A-128;  and  OMB  Circular  A-133. 

2.  Part  12  is  amended  by  revising 
subpart  F  to  read  as  follows: 

Subpart  F— Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
Profit  Organizations 

General 

Sec. 

12.901  Purpose. 

12.902  Definitions. 

12.903  Effect  on  other  issuances.  . 

12.904  Deviations. 

12.905  Subawards. 

Pre-Award  Requirements 

12.910  Purpose. 

12.911  Pre-award  policies. 

12.912  Forms  for  applying  for  Federal 
assistance. 

12.913  Debarment  and  suspension. 

12.914  Special  award  conditions. 

12.915  Metric  system  of  measurement. 

12.916  Resource  Conservation  and  Recovery 
Act  (RCRA)  (Pub.  L.  94-580  codified  at 
42  U.S.C.  6962). 

12.917  Certifications  and  representations. 

Post- A  ward  Requirmnents 


Financial  and  Program  Management 

12.920  Purpose  of  financial  and  program 
management. 

12.921  Standards  for  financial  management 
systems. 

12.922  Payment. 

12.923  Cost  sharing  or  matching. 

12.924  Program  income. 

12.925  Revision  of  budget  and  program 
plans. 

12.926  Non-Federal  audits. 

12.927  Allowable  costs. 

12.928  Period  of  availability  of  funds. 

Property  Standards 

12.930  Piupose  of  property  standards. 

12.931  Insurance  coverage. 

12.932  Real  property. 

12.933  Federally-owned  and  exempt 
property. 

12.934  Equipment. 

12.935  Supplies  and  other  expendable 
property. 

12.936  Intangible  property. 

12.937  Property  trust  relationship. 

Procurement  Standards 

12.940  Purpose  of  procurement  standards. 

12.941  Recipient  responsibilities. 

12.942  Codes  of  conduct. 

12.943  Competition. 

12.944  Procurement  procedures. 

12.945  Cost  and  price  analysis. 

12.946  Procurement  records. 

12.947  Contract  administration. 

12.948  Contract  provisions. 

Reports  and  Records 

12.950  Purpose  of  reports  and  records. 

12.951  Monitoring  and  reporting  program 
performance. 

12.952  Financial  reporting. 

12.953  Retention  and  access  requirements 
for  records. 

Termination  and  Enforcement 

12.960  Purpose  of  termination  and 
enforcement. 

12.961  Termination. 

12.962  Enforcement. 

After-the-Award  Requirements 

12.970  Purpose. 

12.971  Closeout  procedures. 

12.972  Subsequent  adjustments  and 
continuing  responsibilities. 

12.973  Collection  of  amounts  due. 

Appendix  A  to  Subpart  F — Contract 
Provisions 

General 

§  12.901  Purpose. 

This  subpart  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations. 

§12.902  Definitions. 

Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 
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(1)  goods  and  other  tangible  property 
received; 

(2)  services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and, 

(3)  other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income  means  the  stun  of: 

(1)  earnings  during  a  given  period 
from: 

(1)  services  performed  by  the 
recipient,  and 

(ii)  goods  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient’s 
regular  accounting  practices. 

Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  imder  procurement  laws 
and  regulations. 

Cash  contributions  means  the 
recipient’s  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

Closeout  means  the  process  by  which 
a  Federal  agency  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed  by  the  recipient  and 
Federal  awarding  agency. 

Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient’s  or  subrecipient’s  contract. 


Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Date  of  completion  means  the  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

Disallowed  costs  means  those  charges 
to  an  award  that  the  Federal  awarding 
agency  determines  to  be  unallowable,  in 
accordance  with  the  applicable  Federal 
cost  principles  or  other  terms  and 
conditions  contained  in  the  award. 

Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

Excess  property  means  property  under 
the  control  of  any  Federal  awarding 
agency  that,  as  determined  by  the 
Secretary,  is  no  longer  required  for  its 
needs  or  the  discharge  of  its 
responsibilities. 

Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  ^nds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obligation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6306),  for 
property  acquired  under  an  award  to 
conduct  basic  or  applied  research  by  a 
non-profit  institution  of  higher 
education  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientific  research. 

Federal  funds  authorized  means  the 
total  amount  of  Federal  funds  obligated 
by  the  Federal  Government  for  use  by 
the  recipient.  This  amount  may  include 
any  authorized  carryover  of  unobligated 
funds  from  prior  funding  periods  when 
permitted  by  agency  regulations  or 
agency  implementing  instructions. 

Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property’s  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

Funding  period  means  the  period  of 
time  when  Federal  funding  is  available 
for  obligation  by  the  recipient. 

Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 


ownership,  whether  considered  tangible 
or  intangible. 

Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenaitures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of: 
cash  disbursements  for  direct  charges 
for  goods  and  services;  the  amount  of 
indirect  expense  incurred;  the  value  of 
in-kind  contributions  applied;  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

Program  income  means  gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 
exclusions  in  §  12.924  (e)  and  (h)). 
Program  income  includes,  but  is  not 
limited  to,  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patients  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc.,  or  interest  earned  on  any 
of  them. 

Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
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recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
supplies,  intangible  property  and  debt 
instruments. 

Reai  property  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  and  other  quasi-pubHc  and 
private  non-profit  organizations  such  as, 
but  not  limited  to,  community  action 
agencies,  research  institutes, 
educational  associations,  and  health 
centers.  The  term  may  include,  at  the 
discretion  of  the  Federal  awarding 
agency,  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  which  are  recipients, 
subrecipients,  or  contractors  or 
subcontractors  of  recipients  or 
subrecipients.  The  term  does  not 
include  government-owned  contractor- 
operated  facilities  or  research  centers 
providing  continued  support  for 
mission-oriented,  large-scale  programs 
that  are  government-owned  or 
controll^,  or  are  designated  as 
federally-funded  research  and 
development  centers. 

Research  and  development  means  all 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions. 

(1)  Research  is  defined  as  a  systematic 
study  directed  toward  fuller  scientific 
knowledge  or  understanding  of  the 
subject  studied. 

(2)  Development  is  the  systematic  use 
of  knowledge  and  understanding  gained 
from  research  directed  toward  the 
production  of  useful  materials,  devices, 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 


the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $100,000). 

Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
“award”  in  this  section. 

Subrecipient  means  the  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Federal  awarding  agency. 

Supplies  means  ml  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  (“subject  inventions”),  as 
defined  in  37  CFR  part  401,  “Ri^ts  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperative  Agreements.” 

Suspension  means  an  action  by  a 
Federal  awarding  agency  that 
temporarily  withdraws  Federal' 
sponsorship  under  an  award,  pending; 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  the 
Department  of  the  Interior  Regulations 
implementing  E.O.’s  12549  and  12689, 
“Debarment  and  Suspension.”  See 
subpart  D  of  43  CFR  part  12. 

Termination  means  the  cancellation 
of  Federal  sponsorship,  in  whole  or  in 
part,  under  an  agreement  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions 
means  the  value  of  noncash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  means 
the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid. 
For  reports  prepared  on  an  accrued 


expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
recipient  for  which  an  outlay  has  not 
been  recorded. 

Unobligated  balance  means  the 
portion  of  the  funds  authorized  by 
Federal  awarding  agency  that  has  not 
been  obligated  by  the  recipient  and  is 
determined  by  deducting  the 
cumulative  obligations  fiom  the 
cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient’s  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  12.903  Effect  on  other  issuances. 

For  awards  subject  to  this  subpart,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  subpart  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  Section  12.904. 

§12.904  Deviations. 

The  Office  of  Management  and  Budget 
(OMB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  subpait  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  subpart  shall  be 
permitted  only  in  unusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  All  requests 
for  class  deviations  shall  be  processed 
through  the  Assistant  Secretary-Policy, 
Management,  and  Budget.  Federal 
awarding  agencies  may  apply  less 
restrictive  requirements  when  awarding 
small  awards,  except  for  those 
requirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  may 
also  be  made  by  Federal  awarding 
agencies.  Bureau/office  application  of 
less  restrictive  requirements  when 
awarding  small  awards,  except  for  those 
requirements  which  are  statutory,  as 
well  as  exceptions  on  a  case-by-case 
basis,  will  be  handled  by  designated 
officials  identified  in  bureau/office 
procedures. 

§12.905  Subawards. 

Unless  sections  of  this  subpart 
specifically  exclude  subrecipients  from 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Rules  and  Regulations  17241 


coverage,  the  provisions  of  this  suhpart 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals,  or  other  non-profit 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  regulations 
implementing  the  grants  management 
common  rule,  “Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,”  43  CFR  part  12. 

Pre-Award  Requirements 

§12.910  Purpose. 

Sections  12.011  through  12.917 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§  1 2.91 1  Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance,  the  Federal  awarding  agency 
shall  decide  on  the  appropriate  award 
instrument  (i.e.,  grant,  cooperative 
agreement,  or  contract).  The  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6301-6308)  governs  the  use 
of  grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 
agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  “substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement.” 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  notify 
the  public  of  their  binding  priorities  for 
discretionary  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute. 

§  1 2.91 2  Forms  for  applying  for  Federal 
assistance. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320,  “Controlling  Paperwork  Burdens 
on  the  Public,”  with  regard  to  all  forms 
used  by  the  Federal  awarding  agency  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 


prescribed  by  the  Federal  awarding 
agency. 

(c)  For  Federal  programs  covered  by 
E.0. 12372,  “Intergovernmental  Review 
of  Federal  Programs,”  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF-424  (Application  for  Federal  . 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 

The  name  and  address  of  the  SPOC  for 
a  particular  State  can  be  obtained  from 
the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SPOC  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review.  (See  also  43 
CFR  part  9). 

(d)  Federal  awarding  agencies  that  do 
not  use  the  SF-424  form  will  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.0. 12372. 

§  1 2.91 3  Debarment  and  suspension. 

Federal  awarding  agencies  and 
recipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 
E.O.s  12549  and  12689,  “Debarment  and 
Suspension,”  subpart  D  of  43  CFR  part 
12.  This  common  rule  restricts 
subawards  and  contracts  with  certain 
parties  that  are  debarred,  suspended  or 
otherwise  excluded  from  or  ineligible 
for  participation  in  Federal  assistance 
programs  or  activities. 

§  1 2.91 4  Special  award  conditions. 

(a)  Federal  awarding  agencies  may 
impose  additional  requirements  as 
needed,  if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performance; 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part; 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award;  or 

(5)  Is  not  otherwise  responsible. 

(b)  Additional  requirements  may  only 
be  imposed  provided  that  the  applicant 
or  recipient  is  notified  in  writing  as  to: 

(1)  The  nature  of  the  additional 
requirements: 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  Any  special  conditions  shall  be 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 


§  1 2.91 5  Metric  system  of  measurement 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency’s  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  Federal 
awarding  agencies  will  follow  the 
provisions  of  E.0. 12770,  “Metric  usage 
in  Federal  Government  Programs.” 

When  applicable,  the  awarding  agency 
shall  request  that  measurement- 
sensitive  information  to  be  included  as 
part  of  the  application,  be  expressed  in 
metric  units.  When  required  by  the 
awarding  agency,  for  grants  to 
recipients,  the  following  term  and 
condition  will  be  incorporated  into  the 
grant: 

Provision 

All  progress  and  final  reports,  other 
reports,  or 

All  progress  and  final  reports,  other 
reports,  or  publications  produced  under  this 
award  shall  employ  the  metric  system  of 
measurements  to  the  maximum  extent 
practicable.  Both  metric  and  inch-pound 
units  (dual  units)  may  be  used  if  necessary 
during  any  transition  period(s).  However,  the 
recipient  may  use  non-metric  measurements 
to  the  extent  that  the  recipient  has  supporting 
documentation  that  the  use  of  metric 
measurements  is  impracticable  or  is  likely  to 
cause  significant  inefficiencies  or  loss  of 
markets  to  the  recipient,  such  as  when 
foreign  competitors  are  producing  competing 
products  in  non-metric  units. 

End  of  Provision 

§  12.916  Resource  Conservation  and 
Recovery  Act  (RCRA)  (Pub.  L.  94-580 
codified  at  42  U.S.C.  6962). 

Under  the  Act,  any  State  agency  or 
agency  of  a  political  subdivision  of  a 
State  that  is  using  appropriated  Federal 
funds  must  comply  with  section  6002  of 
RCRA.  Section  6002  of  RCRA  requires 
that  preference  be  given  in  procurement 
programs  to  the  purchase  of  specific 
products  containing  recycled  materials 
identified  in  guidelines  developed  by 
the  Environmental  Protection  Agency 
(EPA)  (40  CFR  parts  247-254). 
Accordingly,  State  and  local  institutions 
of  higher  education  and  hospitals  thaf* 
receive  direct  Federal  awards  or  other 
Federal  funds  shall  give  preference  in 
their  procurement  programs  funded 
with  Federal  funds  to  file  purchase  of 
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recycled  products  pursuant  to  the  EPA 
guidelines. 

§12.917  Certifications  and 
representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  each  Federal 
awarding  agency  is  authorized  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency;  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients’  compliance  with 
the  pertinent  requirements. 

Post-Award  Requirements 

Financial  and  Program  Management 

§  1 2.920  Purpose  financial  and  program 
management 

Sections  12.921  through  12.928 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§  1 2.921  Standards  for  financial 
management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  unit 
cost  information  whenever  practical. 

(b)  Recipients’  financial  management 
systems  shall  provide  for  the  following: 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 
§  12.952.  If  a  Federal  awarding  agency 
requires  reporting  on  an  accrual  basis 
from  a  recipient  that  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  such 
accrual  data  for  their  reports  on  the 
basis  of  an  analysis  of  the 
documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
bafances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and  . 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 


adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
"authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 

(31  U.S.C.  6501  note)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205, 
“Withdrawal  of  Cash  from  the  Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs.’’ 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records,  including  cost 
accounting  records,  that  are  supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
Federal  awarding  agency,  at  its 
discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awarding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Government’s  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above  in  §  12.921 
(c)  and  (d),  the  bonds  shall  be  obtained 
ft'om  companies  holding  certificates  of 
authority  as  acceptable  sureties,  as 
prescribed  in  31  CFR  part  223,  “Surety 
Companies  Doing  Business  with  the 
United  States.” 

§  12.922  Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuemce  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 


or  default  procedures  codified  at  31  CFR 
part  205. 

(b)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to  maintain 
or  demonstrate  written  procedures  that 
minimize  the  time  elapsing  between  the 
transfer  of  funds  and  disbursement  by 
the  recipient,  and  financial  management 
systems  that  meet  the  standards  for  fund 
control  and  accountability  as 
established  in  §  12.921.  Cash  advances 
to  a  recipient  organization  shall  be 
limited  to  the  minimimi  amounts 
needed  and  be  timed  to  be  in 
accordance  with  the  actual,  immediate 
cash  requirements  of  the  recipient 
organization  in  carrying  out  the 
purposes  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  W'henever  possible,  advances  will 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
Federal  awarding  agency  to  the 
recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,  “Request  for  Advance  or 
Reimbursement,”  or  other  forms  as  may 
be  authorized  by  0MB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  Federal 
awarding  agency  instructions  for 
electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (h)  of  this  section  cannot  be 
met.  Federal  awarding  agencies  may 
also  use  this  method  on  any 
construction  agreement,  or  if  the  major 
portion  of  the  construction  project  is 
accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  Federal  awarding  agency 
shall  make  payment  within  30  days  after 
receipt  of  the  billing,  unless  the  billing 
is  improper. 
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(2)  Recipients  shall  be  authorized  to 
submit  a  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 
working  capital  advance  basis.  Under 
this  procedure,  the  Federal  awarding 
agency  shall  advance  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee’s 
disbursing  cycle.  Thereafter,  the  Federal 
awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipient’s 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute.  Federal  awarding  agencies  shall 
not  withhold  payments  for  proper 
charges  made  by  recipients  at  any  time 
during  the  project  period  unless 
paragraph  (hKl)  or  (h)(2)  of  this  section 
apply: 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements;  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129, 
“Managing  Federal  Credit  Programs.’’ 
Under  such  conditions,  the  Federal 
awarding  agency  may,  upon  reasonable 
notice,  inform  the  recipient  that 
payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section.  Federal 
awarding  agencies  shall  not  require 
separate  depository  accounts  for  funds 
provided  to  a  recipient  or  establish  any 
eligibility  requirements  for  depositories 
for  funds  provided  to  a  recipient. 
However,  recipients  must  be  able  to 


account  for  the  receipt,  obligation  and 
expenditure  of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  are  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least 
50  percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraph 
(k)(l),(2)  or  (3)  apply: 

(l)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services,  Payment  Management  System, 
P.O.  Box  6021,  Rockville,  MD  20852. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  In  keeping  with 
Electronic  Funds  Transfer  rules,  (31 
CFR  part  206),  interest  should  be 
remitted  to  the  HHS  Payment 
Management  System  through  an 
electronic  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
which  do  not  have  this  capability 
should  use  a  check.  State  universities 
and  hospitals  shall  comply  with  CMIA, 
as  it  pertains  to  interest.  If  an  entity 
subject  to  CMIA  uses  its  own  funds  to 
pay  pre-award  costs  for  discretionary 
awards  without  prior  written  approval 
from  the  Federal  awarding  agency,  it 
waives  its  right  to  recover  the  interest 
under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
subpart,  only  the  following  forms  shall 
be  authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a 
standard  form  for  all  nonconstruction 
programs  where  electronic  funds 
transfer  or  predetermined  advance 
methods  are  not  used.  Federal  awarding 


agencies,  however,  have  the  option  of 
using  this  form  for  construction 
programs  in  lieu  of  the  SF-271,  “Outlay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs.’’ 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  Federal 
awarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provides 
adequate  information  to  meet  Federal 
needs. 

§  1 2.923  Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient’s  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria: 

(1)  Are  verifiable  from  the  recipient’s 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
subpart,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Federal  awarding  agency. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  Federal 
awarding  agency  authorizes  recipients 
to  donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  he  the  lesser  of 
paragraph  (c)  (1)  or  (2)  of  this  section: 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient’s  accounting  records  at 
the  time  of  donation. 

(2)  the  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Federal  awarding 
agency  may  approve  the  use  of  the 
current  fair  market  value  of  the  donated 
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property,  even  if  it  exceeds  the  certified 
value  at  the  time  of  donation  to  the 


professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient’s  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee’s  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 

Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (g)  (1)  or  (2)  of  this 
section  apply: 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  to  acquire 
equipment,  buildings,  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 


(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  their  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(i)  The  following  requirements  pertain 
to  the  recipient’s  supporting  records  for 
in-kind  contributions  from  third  parties. 

(1)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(2)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§  12.924  Program  income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  set  forth  in  this 
section  in  requiring  recipient 
organizations  to  account  for  program 
income  related  to  projects  financed  in 
whole  or  in  part  with  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  following  ways: 

(1)  added  to  funds  committed  to  the 
project  or  program  by  the  Federal 
awarding  agency  and  recipient  and  used 
to  further  eligible  project  or  program 
objectives; 

(2)  used  to  finance  the  non-Federal 
share  of  the  project  or  program;  or 

(3)  deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  upon  which  the 
Federal  share  of  costs  is  based. 

'  (c)  When  an  agency  authorizes  the 

disposition  of  program  income  as 
described  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  program  income  in  excess 
of  any  limits  stipulated  shall  be  used  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(d)  If  the  Federal  awarding  agency 
does  not  specify  in  its  regulations  or  the 
terms  and  conditions  of  the  award  how 


program  income  is  to  be  used,  paragraph 
(b)(3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
shall  apply  automatically  unless  the 
awarding  agency  indicates  in  the  terms 
and  conditions  another  alternative  on 
the  award  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  §  12.914. 

(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  regarding 
program  income  earned  after  the  end  of 
the  project  period. 

(f)  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§  12.930  through  12.937). 

(h)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  respect  to 
program  income  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

§  12.925  Revision  of  budget  and  program 
pians. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  Federal  awarding 
agency  requirements.  It  shall  be  related 
to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards,  ‘ 
recipients  shall  request  prior  approvals 
from  Federal  awarding  agencies  for  one 
or  more  of  the  following  program  or 
budget  related  reasons: 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
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if  there  is  no  associated  budget  revision  to  reimburse  such  costs  if  for  any  reason  whenever  paragraph  (h)  (1),  (2)  or  (3)  of 

requiring  prior  written  approval).  the  recipient  does  not  receive  an  award  this  section  apply: 

.  (2)  Change  in  a  key  person  specified  or  if  the  award  is  less  than  anticipated  (1)  the  revision  results  from  changes 

in  the  application  or  award  document.  and  inadequate  to  cover  such  costs).  in  the  scope  or  the  objective  of  the 

(3)  The  absence  for  more  than  three  (2)  Initiate  a  one-time  extension  of  the'  project  or  program; 

months,  or  a  25  percent  reduction  in  expiration  date  of  the  award  of  up  to  12  (2)  additional  Federal  funds  are 

time  devoted  to  the  project,  by  the  months  unless  one  or  more  of  the  needed  to  complete  the  project;  or 

approved  project  director  or  principal  following  conditions  apply.  For  one-  (3)  the  recipient  requests  a  revision 

investigator.  time  extensions,  the  recipient  must  that  involves  specific  costs  for  which 

(4)  The  need  for  additional  Federal  notify  the  Federal  awarding  agency  in  prior  written  approval  requirements 

funding.  writing,  with  the  supporting  reasons  may  be  imposed  under  §  12.927. 

(5)  The  transfer  of  amounts  budgeted  and  revised  expiration  date,  at  least  10  (i)  No  other  prior  approval 

for  indirect  costs  to  absorb  increases  in  days  before  the  expiration  date  specified  requirements  for  specific  items  will  be 
direct  costs,  or  vice  versa,  if  approval  is  in  the  award.  This  one-time  extension  imposed  unless  OMB  approves  a 

required  by  the  Federal  awarding  may  not  be  exercised  merely  for  the  deviation. 

agency.  purpose  of  using  unobligated  balances.  (j)  When  a  Federal  awarding  agency 

(6)  The  inclusion,  unless  waived  by  The  conditions  that  prevent  issuance  of  makes  an  award  that  provides  support 

the  Federal  awarding  agency,  of  costs  a  one-time  extension  are:  for  both  construction  and 

that  require  prior  approval  in  (i)  the  terms  and  conditions  of  award  nonconstruction  work,  the  Federal 

accordance  with  OMB  Circular  A— 21,  prohibit  the  extension;  awarding  agency  may  require  the 

“Cost  Principles  for  Institutions  of  (ii)  the  extension  requires  additional  recipient  to  request  prior  approval 

Higher  Education,”  OMB  Circular  A—  Federal  funds;  or  before  making  any  fund  or  budget 

122,  “Cost.Principles  for  Non-Profit  (iii)  the  extension  involves  any  transfers  between  the  two  types  of  work 

Organizations,”  or  45  CFR  part  74,  change  in  the  approved  objectives  or  supported, 

appendix  E,  “Principles  for  Determining  scope  of  the  project.  (k)  For  both  construction  and 

Costs  Applicable  to  Research  and  (3)  Carry  forward  unobligated  nonconstruction  awards.  Federal 

Development  under  Grants  and  balances  to  subsequent  funding  periods,  awarding  agencies  shall  require 

Contracts  with  Hospitals,”  or  48  CFR  (4)  For  awards  that  support  research,  recipients  to  notify  the  Federal 

part  31,  “Contract  Cost  Principles  and  unless  the  Federal  awarding  agency  awarding  agency  in  writing  promptly 

Procedures,”  as  applicable.  provides  otherwise  in  the  award  or  in  whenever  the  amount  of  Federal 

(7)  The  transfer  of  funds  allotted  for  the  agency’s  regulations,  the  prior  authorized  funds  is  expected  to  exceed 

training  allowances  (direct  payment  to  approval  requirements  described  in  the  needs  of  the  recipient  for  the  project 

trainees)  to  other  categories  of  expense.  paragraph  (e)(1)  through  (3)  of  this  period  by  more  than  $5,000  or  five 

(8)  Unless  described  in  the  section  are  automatically  waived  (i.e.,  percent  of  the  Federal  award,  whichever 

application  and  funded  in  the  approved  recipients  need  not  obtain  such  prior  is  greater.  This  notification  shall  not  be 

award,  the  subaward,  transfer  or  approvals)  unless  one  of  the  conditions  required  if  an  application  for  additional 

contracting  out  of  any  work  under  an  included  in  paragraph  (e)(2)  applies.  funding  is  submitted  for  a  continuation 

award.  This  provision  does  not  apply  to  (f)  The  Federal  awarding  agency  may,  award. 

the  purchase  of  supplies,  material,  at  its  option,  restrict  the  transfer  of  (1)  When  requesting  approval  for 

equipment  or  general  support  services.  funds  among  direct  cost  categories  or  budget  revisions,  recipients  shall  use 

(d)  No  other  prior  approval  programs,  functions  and  activities  for  the  budget  forms  that  were  used  in  the 

requirements  for  specific  items  may  be  awards  in  which  the  Federal  share  of  application  unless  the  Federal  awarding 

imposed  unless  a  deviation  has  been  the  project  exceeds  $100,000  and  the  agency  indicates  that  a  letter  of  request 

approved  by  OMB.  cumulative  amount  of  the  transfer  suffices. 

(e)  Except  for  requirements  listed  in  exceeds  or  is  expected  to  exceed  10  (m)  Within  30  calendar  days  from  the 

paragraph  (c)(1)  and  (c)(4)  of  this  percent  of  the  total  budget  as  last  date  of  receipt  of  the  request  for  budget 

section.  Federal  awarding  agencies  are  approved  by  the  Federal  awarding  revisions,  the  Federal  awarding  agencies 

authorized,  at  their  option,  to  waive  agency.  No  Federal  awarding  agency  shall  review  the  request  and  notify  the 

cost-related  and  administrative  prior  shall  permit  a  transfer  that  would  cause  recipient  whether  the  budget  revisions 

written  approvals  required  by  this  any  Federal  appropriation  or  part  have  been  approved.  If  the  revision  is 

subpart  and  OMB  Circulars  A-21  and  thereof  to  be  used  for  purposes  other  still  under  consideration  at  the  end  of 

A-122.  Such  waivers  may  include  than  those  consistent  with  the  original  30  calendar  days,  the  Federal  awarding 

authorizating  recipients  to  do  any  one  or  intent  of  the  appropriation.  agency  shall  inform  the  recipient  in 

more  of  the  following:  (g)  No  other  changes  to  writing  of  the  date  when  the  recipient 

(1)  Incur  pre-award  costs  90  calendar  nonconstruction  budgets,  except  for  the  may  expect  the  decision, 

days  prior  to  award  or  more  than  90  changes  described  in  paragraph  (j)  of 

calendar  days  with  the  prior  approval  of  this  section,  require  prior  approval.  §12.926  Non-Federal  audits, 

the  Federal  awarding  agency.  All  pre-  (h)  For  construction  awards.  Certain  recipients  and  subrecipients 

award  costs  are  incurred  at  the  recipients  shall  request  prior  written  shall  be  subject  to  non-Federal  audits  in 

recipient’s  risk  (i.e.,  the  Federal  approval  promptly  from  Federal  accordance  with  the  applicable  directive 

awarding  agency  is  under  no  obligation  awarding  agencies  for  budget  revisions  from  the  table  in  this  section. 

Type  of  recipient  Applicable  directive 

Institution  of  higher  education  or  other  non-prof-  OMB  Circular  A-133. 
it  organization. 

State  or  local  government .  Single  Audit  Act  31  U.S.C.  7501-7507  and  43  CFR  part  12,  subpart  B. 

Hospital .  OMB  Circular  A-133  or  audit  requirements  of  the  Federal  awarding  agency. 
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§  1 2.927  Allowable  costs. 

Federal  awarding  agencies  shall  determine  allowable  costs  in  accordance  with  the  type  of  entity  incurring  the  costs, 
using  the  appropriate  directive  hrom  the  table  below. 


Entity  incurring  costs 

Applicable  directive 

State,  local,  or  Federally  recognized  Indian 
Tribe. 

Non-profit  organization . 

OMB  Circular  A-87,  Cost  Principles  for  State  and  Local  Governments. 

OMB  Circular  A-122,  Cost  Principles  for  Non-profit  Organizations  and  43  CFR  12.927(b). 

OMB  Circular  A-21,  Cost  Principles  for  Educational  Institutions. 

45  CFR  part  74,  appendix  E,  Principles  for  Determining  Costs  Applicable  to  Research  and  De¬ 
velopment  Under  Grants  and  ContreK:ts  with  Hospitals. 

48  CFR  part  31 ,  Contract  Principles  and  Procedures  or  uniform  cost  accounting  standards  that 
comply  with  cost  principles  acceptable  to  the  Federal  agency. 

Institution  of  Higher  Education . 

Hospital . 

Commercial  organization  or  non-profit  organiza¬ 
tion  listed  in  Attachment  C  of  OMB  Circular 
A-122. 

§  12.928  Period  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Federal  awarding 
agency. 

Property  Standards 

§  12.930  Purpose  of  property  standards. 

Sections  12.931  through  12.937  set 
forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  Federal 
awarding  agencies  shall  require 
recipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
speciHcally  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§  12.931  through  12.937. 

§  12.931  Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§12.932  Real  property. 

Each  Federal  awarding  agency  shall 
prescribe  requirements  for  recipients 
concerning  the  use  and  disposition  of 
real  property  acquired  in  whole  or  in 
part  under  awards.  Unless  otherwise 
provided  by  statute,  such  requirements, 
at  a  minimum,  shall  contain  the 
following. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  the  awarding  agency. 


(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  awarding 
agency  for  the  use  of  real  property  in 
other  federally-sponsored  projects  when 
the  recipient  determines  that  the 
property  is  no  longer  needed  for  the 
purpose  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
under  federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Department  of  the 
Interior. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  Federal  awarding 
agency  or  its  successor.  The  Federal 
awarding  agency  will  give  one  or  more 
of  the  following  disposition 
instructions: 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 
agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  fix-up  expenses, 
if  any,  from  the  sales  proceeds).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedines  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  emd  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 


percentage  of  the  current  fair  market 
value  of  the  property. 

§  12.933  Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  to  the 
Federal  awarding  agency  an  inventory 
listing  of  federally-owned  property  in 
their  custody.  Upon  completion  of  the 
award  or  when  the  property  is  no  longer 
needed,  the  recf^ient  shall  report  the 
property  to  the  Federal  awarding  agency 
for  further  utilization. 

(2)  If  the  Federal  awarding  agency  has 
no  further  need  for  the  property,  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710(1))  to  donate  research  equipment  to 
educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821,  “Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.”) 

Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  Exempt 
property.  When  statutory  authority 
exists,  the  Federal  awarding  agency  has 
the  option  to  vest  title  to  property 
acquired  with  Federal  funds  in  the 
recipient  without  further  obligation  to 
the  Federal  Government  and  under 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
“exempt  property.”  Should  a  Federal 
awarding  agency  not  establish 
conditions,  title  to  exempt  property 
upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to 
the  Federal  Government. 

§12.934  Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
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in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specihcally 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds,  and  shall  not  encumber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  Activities  sponsored  by  the 
Federal  awarding  agency,  then  (2) 
Activities  sponsored  by  other  Federal 
agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  Federal  awarding 
agency  that  financed  the  equipment; 
second  preference  shall  be  given  to 
projects  or  programs  sponsored  by  other 
Federal  agencies.  If  the  equipment  is 
owned  by  the  Federal  Government,  use 
on  other  activities  not  sponsored  by  the 
Federal  Government  shall  be 
permissible  if  authorized  by  the  Federal 
awarding  agency.  User  charges  shall  be 
treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Federal  awarding  agency. 

(f)  The  recipient’s  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer’s  serial  number, 
model  number.  Federal  stock  munber, 
national  stock  number,  or  other 
identihcation  number. 


(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(vj  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identihed  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  $5,000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 


program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agency.  The 
Federal  awarding  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  the  agency’s 
requirements.  If  no  requirement  exists 
within  that  agency,  the  availability  of 
the  equipment  shall  be  reported  to  the 
General  Services  Administration  by  the 
Federal  awarding  agency  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  The  Federal  awarding  agency 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient’s  request  and  the  following 
procedures  shall  govern; 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient’s 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program.  However,  the  recipient  shall 
be  permitted  to  deduct  and  retain  from 
the  Federal  share  $500  or  ten  percent  of 
the  proceeds,  whichever  is  less,  for  the 
recipient’s  selling  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient’s 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  will  be  reimbursed  by  the 
Federal  awarding  agency  for  such  costs 
incurred  in  its  disposition. 

(h)  The  Federal  awarding  agency  may 
reserve  the  right  to  transfer  the  title  to 
the  Federal  Government  or  to  a  third 
party  named  hy  the  Federal  Government 
when  the  third  party  is  otherwise 
eligible  under  existing  statutes.  The 
transfer  shall  be  subject  to  the  following 
standards. 

(1)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(2)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within 
120  calendar  days  after  receipt  of  a  final 
inventory.  The  final  inventory  shall  list 
all  equipment  acquired  with  Federal 
funds  and  federally-owned  equipment. 
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If  the  Federal  awarding  agency  fails  to 
issue  disposition  instructions  within  the 
120-calendar-day  period,  the  recipient 
shall  apply  the  standards  of  this  section, 
as  appropriate. 

(3)  When  the  Federal  awarding  agency 
exercises  its  right  to  take  title,  the 
equipment  shall  be  subject  to  the 
provisions  for  federally-owned 
equipment. 

§  1 2.935  Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  vmused  supplies 
exceeding  $5,000  in  total  aggregate 
value  upon  termination  or  completion 
of  the  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally-sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  manner  as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

§  12.936  Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  pimdiased,  under  an  award.  The 
Federal  awarding  agency(ies)  reserves  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  “Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements.” 

(c)  Unless  waived  by  the  Federal 
awarding  agency,  the  Federal 
Government  has  the  right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award;  and 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use  the 
data  for  Federal  purposes. 


(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  originally 
authorized  purpose,  disposition  of  the 
intangible  property  shall  occur  in 
accordance  with  the  provisions  of 
§  12.934(g). 

§12.937  Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  liens  or  other  appropriate  notices 
of  record  to  indicate  that  personal  or 
real  property  has  been  acquired  or 
improved  with  Federal  funds  and  that 
use  and  disposition  conditions  apply  to 
the  property. 

Procurement  Standard 

§12.940  Purpose  of  procurement 
standards. 

Sections  12.941  through  12.948  set 
forth  standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  Supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
by  0MB. 

§  1 2.941  Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
an  award  or  other  agreement.  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 


concerning  violation  of  statute  are  to  be 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 

§  12.942  Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§12.943  Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
firee  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bids  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient’s 
interest  to  do  so. 
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§  12.944  Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide,  at  a 
minimum,  that: 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government;  and 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulflll  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  “brand 
name  or  equal’’  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  oe  made  by 
recipients  to  use  small  businesses, 
minority-owned  firms,  and  women’s 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women’s 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encomage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women’s  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women’s  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women’s 


business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce’s  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women’s  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  'oest 
interest  of  the  program  or  project 
involved.  The  “cost-plus-a-percentage- 
of-cost”  or  “percentage  of  construction 
cost”  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies’ 
implementation  of  E.O.s  12549  and 
12689,  “Debarment  and  Suspension.” 
See  43  CFR  part  12. 

(e)  Recipients  shall,  on  request,  make 

available  for  the  Federal  awarding 
agency,  pre-award  review  of 
procurement  documents,  such  as 
requests  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply:  . 

(1)  A  recipient’s  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$100,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  “brand  name” 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 


§  1 2.945  Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

§  12.946  Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection; 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained;  and 

(c)  Basis  for  award  cost  or  price. 

§  12.947  Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  documents, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

§  1 2.948  Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  provisions 
below  in  all  contracts  and  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractdf  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
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guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
Federal  awarding  agency  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  the  Federal 
awarding  agency  has  made  a 
determination  that  the  Federal 
Government’s  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  he  as  follows: 

(1)  A  hid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  “hid  guarantee”  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
hid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  he 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  “performance  bond”  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor’s  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  “payment  bond”  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  “Surety  Companies  Doing 
Business  with  the  United  States.” 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Federal  awarding  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  contractor  which  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  appendix  A 
to  this  subpart,  as  applicable. 

•  Reports  and  Records 

§  1 2.950  Purpose  of  reports  and  records. 

Sections  12.951  through  12.953  set 
forth  the  procedures  for  monitoring  and 


reporting  on  the  recipient’s  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 

They  also  set  forth  record  retention  . 
requirements. 

§  12.951  Monitoring  and  reporting  program 
performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
reouirements  as  delineated  in  §  12.926. 

(d)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  of  submission 
for  performance  reports.  Except  as 
provided  in  §  12.951(f),  performance 
reports  will  not  be  required  more 
frequently  than  quarterly  or  less 
frequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days 
after  the  grant  year;  quarterly  or  semi¬ 
annual  reports  shall  be  due  30  days  after 
the  reporting  period.  The  Federal 
awarding  agency  may  require  annual 
reports  before  the  anniversary  dates  of 
multiple  year  awards  in  lieu  of  these 
requirements.  The  final  performance 
reports  are  due  90  calendar  days  after 
the  expiration  or  termination  of  the 
award. 

(c)  A  final  technical  or  performance 

.  report  shall  be  required  after  completion 
of  the  project  only  if  the  awarding 
agency  determines  this  to  be 
appropriate. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
the  Federal  awarding  agency  of 
developments  that  have  a  significant 
impact  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially 
impair  the  ability  to  meet  the  objectives 
of  the  award.  This  notification  shall 


include  a  statement  of  the  action  taken 
or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFR  part  1320  when  requesting 
performance  data  from  recipients. 

§12.952  Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agency  will 
require  recipients  to  use  either  the  SF- 
269  or  SF-269A  to  report  the  status  of 
funds  for  all  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
information  and  the  recipient’s 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
accrual  information  through  best 
estimates  based  upon  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Federal  awarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  Federal  awarding  agency 
shall  require  recipients  to  submit  the 
SF-269  or  SF-269A  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi¬ 
annual  reports,  and  90  calendar  days  for 
annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon 
request  by  the  recipient. 

(2)  SF-272,  Report  of  Federal  Cash 
Transactions. 
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(i)  When  funds  are  advanced  to 
recipients,  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessary,  its 
continuation  sheet,  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  “Remarks”  section 
of  the  report. 

(iii)  When  practical  and  deemed 
necessary.  Federal  awarding  agencies 
may  require  recipients  to  report  in  the 
“Remarks”  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 
narrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shallhe  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarcling  agencies  may 
waive  the  requirement  for  submission  of 
the  SF-272  for  any  one  of  the  following 
reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  the  Federal  awarding 
agency’s  opinion,  the  recipient’s 
accounting  controls  are  adequate  to 
minimize  excessive  Federal  advances; 
or 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed: 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  “Remarks” 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient’s  accounting 
system  does  not  meet  the  standards  in 

§  12.921,  additional  pertinent 
information  to  further  monitor  awards 
may  be  obtained  upon  written  notice  to 
the  recipient  until  such  time  as  the 
system  is  brought  up  to  standard.  The 
Federal  awarding  agency,  in  obtaining 
this  information,  shall  comply  with 
report  clearance  requirements  of  5  CFR 
part  1320. 


(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item 
on  any  report  if  not  necessary. 

(4)  Federal  awarding  agencies  may 
accept  the  identical  information  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  action 
expedites  or  contributes  to  the  accuracy 
or  reporting. 

§  12.953  Retention  and  access 
requirentents  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(bj  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report.  The 
only  exceptions  are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  propertyand 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  applicable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocation  plans,  etc.,  as  specified  in 
§  12.953(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Federal  awarding 
agency. 

(d)  The  Federal  awarding  agency  will 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  recordkeeping,  a 
Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General,  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 


authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient’s  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
that  are  pertinent  to  an  award,  except 
when  the  Federal  awarding  agency  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pmrsuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  the  Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocation  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  docmnents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plems,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  p^icular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates,  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal 
awarding  agency  or  the  subrecipient 
submits  to  the  recipient  the  proposal, 
plan,  or  other  computation  to  form  the 
basis  for  negotiation  of  the  rate,  then  the 
3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
the  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Federal  awarding  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

Termination  and  Enforcement 

§  12.960  Purpose  of  termination  and 
enforcement 

Sections  12.961  and  12.962  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 
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S  12.961  Tennination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a)(1), 

(a)(2)  or  (a)(3)  of  this  section  applies. 

(1)  By  the  Federal  awarding  agency,  if 
a  recipient  materially  fails  to  comply 
with  the  terms  and  conditions  of  an 
award. 

(2)  By  the  Federal  awarding  agency 
with  the  consent  of  the  recipient,  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and,  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated. 

(3)  By  the  recipient  upon  sending  to 
the  Federal  awarding  agency  written 
notification  setting  forth  the  reasons  for 
such  termination,  the  efiective  date, 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  Federal  awarding  agency 
determines  in  the  case  of  partial 
termination  that  the  reduced  or 
modified  portion  of  the  grant  will  not 
accomplish  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraph  (a)  (1)  or  (2)  of  this  section. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  12.971(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§  12.962  Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Federal  awarding 
agency  may,  in  addition  to  imposing 
any  of  the  special  conditions  outlined  in 
§  12.914,  take  one  or  more  of  the 
following  actions,  as  appropriate  in  the 
circumstances. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Federal  awarding  agency. 

(2)  Disallow  (that  is,  dfeny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding 


agency  shall  provide  the  recipient  an 
opportunity  for  hearing,  appeal,  or  other 
administrative  proceeding  to  which  the 
recipient  is  entitled  under  any  statute  or 
regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  fi'om  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  Federal  awarding 
agency  expressly  authorizes  them  in  the 
notice  of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragraphs  (c) 
(1)  and  (2)  of  this  section  apply: 

(1)  The  costs  result  from  obligations 
which  are  properly  incurred  by  the 
recipient  before  the  elective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under 
E.O.s  12549  and  12689  and  the  Federal 
awarding  agency  implementing 
regulations  (see  43  CFR  part  12). 

After-the<Award  Requirements 

§  12.970  Purpose. 

Sections  12.971  through  12.973 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§  1 2.971  Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Federal  awarding  agency 
may  approve  extensions  when  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  extension,  a 
recipient  shall  liquidate  all  obligations 
incurred  under  the  award  not  later  than 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 
specified  in  the  tenns  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awarding  agency  shall 
make  prompt  payments  to  a  recipient 
for  allowable  reimbursable  costs  under 
the  award  being  closed  out. 


(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  the  Federal  awarding  agency  has 
advanced  or  paid  and  that  is  not 
authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  unretumed 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Federal 
awarding  agency  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  closeout  reports  are  received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordemce  with 
§§  12.931  through  12.937. 

(g)  If  a  final  audit  has  not  been 
performed  prior  to  the  closeout  of  an 
award,  the  Federal  awarding  agency 
shall  retain  the  right  to  recover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
disallowed  costs  resulting  from  the  final 
audit. 

§  12.972  Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  12.926. 

(4)  Property  management 
requirements  in  §§  12.931  through 
12.937. 

(5)  Records  retention  as  required  in 
§12.953. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  §  12.973(a), 
including  those  for  property 
management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  12.973  Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by  paragraph  (a) 

(1),  (2)  or  (3)  of  this  section: 
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(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  with  4  CFR  chapter  II, 
“Federal  Claims  Collection  Standards.” 

Appendix  A  to  Subpart  F — Contract 
Provisions 

All  contracts  awarded  by  a  recipient, 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.0. 11246,  "Equal 
Employment  Opportunity,”  as  amended  by 
E.0. 11375,  “Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,”  and  as  supplemented  by 
regulations  at  41  CFR  part  60,  “Office  of 
Federal  Contract  Compliance  Programs, 

Equal  Employment  Opportunity,  Department 
of  Labor.” 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c)— AW 
contracts  and  subgrants  in  excess  of  $100,000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
“Anti-Kickback”  Act  (18  U.S.C.  874),  as 
supplemented  by  DeparUuent  of  Labor 
regulations  (29  CTR  part  3,  “Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States”).  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act.  as  amended  (40  U.S.C. 
276a  to  a-7) — When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2,000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C.  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5,  “Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction”).  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 


4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $100,000  for 
construction  contracts  and  for  other  contracts 
that  involve  the  employment  of  mechanics  or 
laborers  shall  include  a  provision  for 
compliance  with  sections  102  and  107  of  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  327-333),  as  supplemented  by 
Department  of  Labor  regulations  (29  CFR  part 
5).  Under  section  102  of  the  Act,  each 
contractor  shall  be  required  to  compute  the 
wages  of  every  mechanic  and  laborer  on  the 
basis  of  a  standard  work  week  of  40  hours. 
Work  in  excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  IV2 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37_ 
CFR  part  401,  “Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,”  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  etseq.),  as  amended — 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  U.S.C. 
1251  et  seq.).  Violations  shall  be  reported  to 
the  Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  more  than  $100,000  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  hum  tier  to  tier  up  to  the 
recipient. 


8.  Debarment  and  Suspension  (E.O.s  12549 
and  12689) — No  contracts  shall  be  made  to 
parties  listed  on  the  General  Services 
Administration’s  “Lists  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurement  Programs”  in  accordance 
with  E.O.s  12549  and  12689,  “Debarment  and 
Suspension.”  This  list  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  E.0. 12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide  the 
required  certification  regarding  their 
exclusion  status  and  that  of  their  principals. 

IFR  Doc.  95-8175  Filed  4-4-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-278;  RM-8344] 

Radio  Broadcasting  Services;  Pequot 
Lakes,  MN 

AGENCY:  Federal  (Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
261A  to  Pequot  Lakes,  Minnesota,  as 
that  community’s  second  FM  broadcast 
service  in  response  to  a  petition  filed  by 
Minnesota  Christian  Broadcasters,  Inc. 
See  58  FR  62318,  November  26, 1993. 
(Canadian  concurrence  has  been 
obtained  for  this  allotment  at 
coordinates  46-36—11  and  94-18-33 
without  a  site  restriction.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  May  12, 1995.  The 
window  period  for  filing  applications 
for  Channel  261A  at  Pequot  Lakes  will 
open  on  May  12, 1995,  and  close  on 
June  12, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-278, 
adopted  March  21, 1995,  and  released 
March  28, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW,  Suite  140,  Washington,  D.C. 
20037,  (202)  857-3800. 


17254  Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Rules  and  Regulations 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Secs.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Pequot  Lakes, 
Channel  261A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  95-7945  Filed  4-^95;  8:45  am) 
BILUNQ  CODE  •712-01-F 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  552, 554,  573, 576,  and 
577 

[Docket  No.  93-68;  Notice  2] 

RIN  2127-AD83 

Petitions  for  Ruiemaking,  Defect  and 
Noncompiiance  Orders;  Standards 
Enforcement  and  Defect 
Investigations;  Defect  and 
Noncompiiance  Reports;  Record 
Retention;  and  Defect  and 
Noncompiiance  Notification 

AGENCY:  National  Highway  TrafHc 
Safety  Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  is 
amending  several  provisions  of  its 
regulations  that  pertain  to  its 
enforcement  of  the  provisions  of 
Chapter  301  of  Title  49  of  the  United 
States  Code  (49  U.S.C.  30101-169, 
formerly  the  National  Traffic  and  Motor 
Vehicle  Safety  Act),  with  respect  to 
manufacturers’  obligations  to  provide 
notification  and  remedy  without  charge 
to  owners  of  motor  vehicles  or  items  of 
motor  vehicle  equipment  that  have  been 
determined  not  to  comply  with  a 
Federal  motor  vehicle  safety  standard  or 
to  contain  a  defect  related  to  motor 
vehicle  safety. 

Some  of  the  rules  published  today 
implement  provisions  added  by  the 
Intermodal  Surface  Transportation 


Efficiency  Act  of  1991  (ISTEA), 
regarding  requirements  for  notification 
of  certain  vehicle  lessees  and  for  a 
second  notification  to  owners  of 
recalled  vehicles  and  items  of  motor 
vehicle  equipment  in  the  event  that 
NHTSA  determines  that  the  original 
notification  has  not  resulted  in  an 
adequate  number  of  vehicles  or  items  of 
equipment  being  returned  for  remedy. 

This  rule  also  amends  the  regulation 
governing  NHTSA’s  consideration  of 
petitions  for  ruiemaking  or  for  em 
investigation  of  an  alleged  safety-related 
defect  or  a  noncompiiance  with  a 
Federal  motor  vehicle  safety  standard 
(49  CFR  part  552)  and  NHTSA’s 
procediires  following  an  initial 
determination  that  a  safety-related 
defect  exists.  49  CFR  part  554.  The  rule 
also  makes  several  changes  in  the 
regulations  governing  the  form  and 
content  of  defect  and  noncompiiance 
reports  submitted  to  NHTSA  by 
manufacturers  (49  CFR  part  573);  and  to 
the  agency’s  record  retention 
requirements.  49  CFR  part  576.  Finally, 
this  rule  amends  various  sections  of  49 
CFR  part  577  regarding  the  requirements 
for  notification  to  owners,  purchasers, 
dealers  and  lessees  of  safety-related 
defects  and  noncompliances. 

OATES:  Effective  date:  The  amendments 
made  in  this  rule  are  effective  May  5, 
1995. 

Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  no  later 
than  May  5, 1995. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
(Docket  Room  hours  are  9:30  a.m.-4 
p.m.,  Monday  through  Friday.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  White,  Office  of  Defects 
Investigation,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  room  5319,  Washington,  DC 
20590;  (202)  366-5227. 

SUPPLEMENTARY  INFORMATION:  These 
amendments  are  being  adopted  by 
NHTSA  after  considering  comments 
received  from  numerous  sources  in 
response  to  a  Notice  of  Proposed 
Rulemaking  (NPRM)  published  on 
September  27, 1993.  58  FR  50314. 
NHTSA  received  comments  on  some  or 
all  of  the  proposed  amendments  fi’om 
the  following:  ABAS  Marketing,  Inc. 
(Strait  Stop);  Americcm  Honda  Motor 
Company  (Honda);  American 
Automobile  Manufacturers  Association 
(AAMA);  Association  of  International 
Automobile  Manufacturers  (AIAM); 


Advocates  for  Highway  and  Auto  Safety 
(Advocates);  AM  General  Corporation  • 
(AM  General);  Blue  Bird  Body  Company 
(Blue  Bird);  CIMS;  Center  for  Auto 
Safety  (CAS);  Fleetwood  Enterprises, 

Inc.  (Fleetwood);  The  Kelly-Springfield 
Tire  Company  (Kelly-Springfield); 

Motor  and  Equipment  Manufacturers’ 
Association  (MEMA);  Mack  Trucks,  Inc. 
(Mack);  Midland-Grau  Heavy  Duty 
Systems,  Inc.  (a  subsidiary  of  Echlin, 

Inc.)  (Midland);  Navistar  International 
Transportation  Corporation  (Navistar); 
National  Automobile  Dealers 
Association  (NADA);  R.L.  Polk  & 
Company  (Polk);  Sierra  Products,  Inc. 
(Sierra);  Truck  Manufacturers;  Toyota 
Motor  Corporate  Services  of  North 
America  (Toyota);  and  Volkswagen  of 
America,  Inc  (Volkswagen).  The  reasons 
for  the  proposals  were  fully  discussed  in 
the  NPRM. 

Not  all  of  the  amendments  proposed 
in  the  NPRM  are  being  adopted  as  final 
rules  today.  With  respect  to  the 
proposed  amendment  of  49  CFR  part 
577  regarding  the  duty  of  manufacturers 
to  notify  dealers  of  defects  and 
noncompliances  that  are  determined  to 
exist,  discussed  in  the  NPRM  (see  58  FR 
at  50320),  NHTSA  has  decided  that  it 
needs  additional  time  to  consider  the 
appropriate  action  to  t8ke  in  light  of  the 
issues  raised  by  some  of  the 
commenters.  Since  these  issues  do  not 
affect  the  remaining  proposed 
amendments,  the  agency  has  decided  to 
issue  a  final  rule  with  respect  to  those 
amendments  while  it  resolves  the  issues 
relating  to  dealer  notification. 

The  regulatory  provisions  amended 
by  this  final  rule  implement  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended  (“Act”), 
which  was  originally  set  out  at  15  U.S.C. 
1381  et  seq.  Recently,  as  part  of  a 
comprehensive  codification  of 
transportation  laws,  the  Act  was 
reenacted  as  Chapter  301  of  Title  49  of 
the  United  States  Code.  Pub.L.  103-272 
(July  5, 1994).  Congress  specified  in 
section  6(a)  of  the  statute  that  the 
codification  is  not  to  be  construed  as 
making  any  substantive  changes,  but 
changed  the  wording  of  almost  every 
section.  Some  of  these  changes  affect  the 
wording  of  sections  of  NHTSA’s 
regulations  that  are  being  amended  in 
this  final  rule.  The  agency  believes  it  is 
desirable  that  the  language  of  its 
regulations  be  consistent  with  that  used 
in  the  statute.  Therefore,  this  rule  also 
makes  technical  amendments  to  the 
regulations  covered  by  this  notice  to 
make  their  wording  conform  to  the 
language  used  in  the  recodification.  Any 
such  amendments  will  be  noted  in  the 
appropriate  section  of  the  preamble.  The 
agency  emphasizes  that,  because 
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limit  the  term  “lessor”  to  those  who 
have  ownership  at  the  time  of  the 
notification  by  the  manufacturer  of  the 
recall,  so  that  the  obligations  of  lessors 
would  not  be  imposed  on  those  who  no 
longer  owned  the  recalled  vehicle  at 
that  time. 

NHTSA  is  also  adopting  an 
amendment  to  §  573.4  which  defines  the 
term  “readable  form,”  to  mean  a  form 
that  is  either  readable  by  the  unassisted 
eye  or  by  machine.  As  proposed,  the 
definition  required  parties  submitting 
information  in  machine  readable  form  to 
obtain  prior  written  approval  from 
NHTSA’s  Office  of  Defects  Investigation, 
confirming  that  equipment  needed  to 
read  the  information  is  readily  available 
to  NHTSA.  Toyota  commented  that  for 
all  similar  information  responses,  once 
a  manufacturer  has  obtained  approval 
for  the  original  response  in  that  form,  it 
should  not  have  to  obtain  approval  for 
future  submissions  in  the  same  form. 
NHTSA  believes  that  one-time  approval 
of  a  machine-readable  format  should 
suffice  to  ensure  that  the  agency 
receives  information  in  a  form  which 
makes  it  accessible  to  it.  Requiring 
approval  each  time  information  is 
submitted  would  be  duplicative  and 
would  unnecessarily  reduce  the 
efficiency  of  the  recall  notification 
process.  Accordingly,  the  rule  adopted 
today  incorporates  the  changes 
suggested  by  Toyota. 

NHTSA  cioes  not  believe  a  system  that 
permitted  oral  approval,  as  suggested  by 
AAMA,  would  be  workable.  In  the  event 
that  a  question  arose  about  the  agency’s 
approval  of  a  particular  format,  it  would 
be  desirable  to  have  a  written  record 
showing  the  scope  of  the  approval. 

Scope  of  Recall 

The  agency  is  amending  49  CFR 
573.5(c)(2)  to  require,  as  part  of  the 
manufacturer’s  report  to  NHTSA  of  its 
defect  or  noncompliance  decision,  an 
explicit  statement  of  how  the 
population  that  will  be  covered  by  the 
recall  was  identified  and  of  how  the 
recall  population  differs  from  any 
similar  vehicles  or  items  of  equipment 
that  are  not  covered  by  the  recall.  If  the 
information  is  not  available  to  the 
manufacturer  at  the  time  of  filing  its 
part  573  report,  it  must  so  state  in  that 
report  ^d  furnish  an  estimated  date 
when  it  expects  it  to  be  available.  When 
there  is  such  a  delay,  the  manufacturer 
must  furnish  the  information  to  NHTSA 
within  five  Federal  government  working 
days  of  when  it  becomes  available. 

Manufacturers  often  decide  that  a 
safety-related  defect  or  noncompliance 
exists  in  only  some  portion  of  their 
production  of  a  given  model  or  item  of 
equipment;  for  example,  in  vehicles  or 


items  of  equipment  manufactured 
between  certain  dates,  or  in  certain 
locations,  or  with  certain  engines  or 
options.  On  several  occasions  within  the 
past  few  years,  manufacturers  have  had 
to  revise  the  scope  of  their  recalls  after 
they  or  NHTSA  uncovered  information 
indicating  that  additional  vehicles  or 
equipment  items  contained  the  defect  or 
noncompliance. 

Although  some  manufacturers  have 
included  information  in  their  part  573 
reports  that  explains  the  basis  on  which 
they  selected  the  specific  vehicles  or 
equipment  items  that  will  be  covered  by 
a  recall,  NHTSA’s  current  regulations  do 
not  explicitly  require  manufacturers  to 
do  so.  NHTSA  has  found  that  when  this 
information  is  not  provided,  it  has  been 
difficult  to  ascertain  whether  the  scope 
of  the  recall  proposed  by  the 
manufacturer  is  adequate.  The 
amendment  will  ensure  that  the  agency 
has  the  information  it  needs  to  ensure 
that  the  recall  scope  proposed  by  the 
manufacturer  is  correct. 

AAMA  and  Blue  Bird  opposed  the 
amendment  on  the  ground  that  the 
agency  already  has  the  authority  to 
request  this  information  in  individual 
cases  as  needed.  AAMA  also 
commented  that  requiring  it  in  all  cases 
will  be  unduly  burdensome,  and  that 
NHTSA  does  not  need  this  information 
for  every  recall.  These  were  the  only 
comments  on  this  proposal. 

The  fact  that  NHTSA  has  authority  to 
ask  for  this  information  in  individual 
cases  is  not  a  reason  for  not  requiring  it 
across  the  board.  Requiring  it  by 
regulation  will  make  NHTSA’s  oversight 
of  the  recall  process  more  efficient, 
because  it  will  eliminate  the  need  for 
the  agency  to  decide  in  each  case 
whether  to  ask  for  the  information. 
Moreover,  it  will  ensure  that  the 
information  is  available  even  in  those 
instances  in  which  NHTSA  might  fail  to 
request  the  information  because  the 
need  for  it  is  not  apparent  at  the  time 
the  manufacturer  submits  its  defect  or 
noncompliance  report. 

NHTSA  does  not  believe  it  is  unduly 
burdensome  to  require  this  information, 
which  will  ordinarily  be  readily 
available  to  the  manufacturer  at  the  time 
it  files  its  part  573  report.  In  making  a 
defect  or  noncompliance  decision,  the 
manufacturer  is  likely  to  have  identified 
the  particular  vehicles  or  items  of 
equipment  covered  by  the  recall,  and  it 
will,  of  necessity,  have  a  basis  for  that 
identification.  The  amendment  does 
permit  later  filing  when  a  manufacturer 
does  not  have  the  information  at  the 
time  the  report  is  submitted. 

NHTSA  also  disagrees  with  AAMA’s 
contention  that  the  agency  does  not 
“need”  the  information  in  every  recall. 


Whenever  tfie  manufacturer  is  recalling 
fewer  than  all  similar  vehicles  or  items 
of  equipment,  the  agency  needs  to  know 
why  the  scope  of  the  recall  is  limited  in 
order  to  ensure  that  the  recall  campaign 
adequately  covers  the  population 
affected  by  the  defect  or  noncompliance. 
In  the  past,  there  have  been  instances  in 
which  a  manufacturer  expanded  the 
scope  of  a  recall  after  NHTSA  obtained 
information  showing  that  other  vehicles 
or  items  of  equipment  had  the  same 
defect  or  noncompliance.  The  delay  in 
the  agency’s  learning  about  the 
additional  defective  or  noncomplying 
vehicles  or  equipment  items  exposed 
members  of  the  public  to  a  safety  risk 
that  could  have  been  avoided  had  the 
information  explaining  the  scope  of  the 
recall  been  available  to  NHTSA  when 
the  manufacturer  first  notified  NHTSA 
of  its  decision  to  recall. 

Identification  of  Suppliers  and 
Customers 

NHTSA  is  amending  §  573.5(c)(2)  to 
require  the  manufacturer  of  a  recalled 
vehicle  or  item  of  equipment  to  identify 
the  supplier  (if  different  ft'om  the 
vehicle  manufacturer)  of  any  component 
or  assembly  that  contains  the  defect  or 
noncompliance,  and  to  require  an 
equipment  manufacturer  that  decides 
that  a  defect  or  non-compliance  exists  in 
its  product  to  identify  all  manufacturers 
that  purchased  the  defective  or  non¬ 
complying  components  for  use  in  new 
motor  vehicles  or  new  items  of 
equipment. 

Both  of  these  requirements  will  assist 
the  agency  in  assuring  at  an  early  point 
in  the  recall  process  that  a  recall 
encompasses  all  vehicles  and  items  of 
equipment  that  contain  defective  or 
noncomplying  components  rather  than 
being  inappropriately  limited  to  a  single 
manufacturer’s  production. 
Identification  of  the  supplier  will,  at  the 
outset  of  the  campaign,  permit  the 
agency  to  contact  the  supplier  promptly 
to  ascertain  whether  the  same 
component  was  distributed  to  other 
manufacturers  or  as  replacement 
equipment.  Likewise,  early 
identification  of  the  supplier’s  other 
customers  (if  any)  will  permit  the 
agency  to  contact  the  affected 
manufacturers  sooner  to  apprise  them  of 
their  responsibilities  under  the  Act  once 
a  defect  or  noncompliance  in  an  item  of 
equipment  has  been  identified. 

AAMA,  AM  General  and  Blue  Bird 
expre.ssed  views  about  this  proposal. 
AAMA  and  Blue  Bird  contended  that 
such  a  requirement  would  be  unduly 
burdensome  for  manufacturers.  The 
agency  disagrees.  In  many  instances, 
manufacturers  already  provide  this 
information  to  NHTSA  when  they  are 
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conducting  a  recall.  Moreover,  in  most 
if  not  all  recalls,  the  manufacturer  will 
know  the  particular  component  or 
components  that  caused  the  defect  or 
noncompliance  in  the  completed 
product,  and  will  certainly  be  aware  of 
the  identity  of  the  entity  that  supplied 
the  component.  If  the  manufacturer 
believes  that  the  defect  or 
noncompliance  is  not  caused  by  a 
component  or  assembly  from  an  outside 
supplier,  it  need  not  provide  any 
information  in  response  to  this 
provision.  Moreover,  any  burden  is  far 
outweighed  by  the  safety  benefit  of 
allowing  the  agency  to  identify  other 
vehicles  or  items  of  equipment  with  the 
same  defective  or  noncompliant 
component. 

Both  Blue  Bird  and  AAMA  also  noted 
that  the  agency  already  has  the  authority 
to  request  this  information  in  individual 
recalls.  While  this  statement  is  correct, 
it  is  not  a  reason  for  not  adopting  this 
provision.  The  information  required  by 
the  amendment  is  obviously  more 
accessible  to  the  manufacturer  than  to 
the  agency;  the  agency  may  not  be  able 
to  identify  all  cases  in  which  it  is 
appropriate  to  request  such  information. 
Moreover,  the  amendment  ensures  that 
this  type  of  information  will  be 
available  to  NHTSA  at  the  beginning  of 
the  recall  process.  This  will  have  the 
safety  benefit  of  permitting  earlier 
identification  of  other  vehicles  or  items 
of  equipment  with  the  same  defect  or 
noncompliance,  which  will  minimize 
the  length  of  time  that  the  public  is 
exposed  to  a  safety  risk  because  it 
avoids  unnecessary  delay  in  making  the 
remedy  available  to  all  affected  owners. 

Section  30102(b)(1)  of  Title  49  does 
not,  as  AAMA  argues,  prohibit  the 
agency  ft’om  requiring  manufacturers  to 
provide  this  information  for 
components  that  are  not  replacement 
equipment  as  defined  by  that  section. 
That  section  merely  states  that  the 
vehicle  manufacturer,  and  not  the 
component  manufacturer,  is  responsible 
for  remedying  a  defect  or 
noncompliance  in  a  component 
installed  in  a  vehicle  as  original 
equipment.  It  does  not  preclude  NHTSA 
from  obtaining  information  about  the 
identity  of  the  manufacturer  or  supplier 
of  components  used  as  original 
equipment.  The  agency  does  not  intend 
to  use  the  information  to  hold  the 
component  manufacturer  responsible 
for  remedying  the  defect  or 
noncompliance.  Its  purpose  is  to  learn 
ft’om  the  latter  whether  any  other 
vehicle  manufacturer  used  the  same 
component  in  its  vehicles,  so  that  the 
agency  can  then  contact  the 
manufacturer  of  those  vehicles  to 


ascertain  whether  additional  recalls 
should  be  conducted. 

AM  General  expressed  a  concern  that 
this  provision  could  have  an  adverse 
effect  on  suppliers  whose  components 
are  identified  by  manufacturers  as 
defective,  in  instances  where  further 
examination  reveals  that  they  are  not  in 
fact  the  cause  of  the  defect  or 
noncompliance.  The  number  of 
instances  in  which  such  incorrect 
identification  occurs  is  likely  to  be  quite 
small  because,  in  most  instances,  the 
cause  of  the  problem  has  already  been 
identified  by  the  time  the  manufacturer 
makes  its  decision  that  there  is  a  safety- 
related  defect  or  noncompliance.  If  a 
manufacturer  is  still  uncertain  as  to 
whether  a  defect  or  noncompliance  is 
attributable  to  a  component  or  assembly 
from  an  outside  supplier  when  it  files 
its  defect  or  noncompliance  report  with 
NHTSA,  the  manufacturer’s  report 
should  make  that  uncertainty  clear.  Any 
adverse  publicity  that  does  erroneously 
affect  a  supplier  can  be  countered  by 
publicizing  the  correct  information 
when  it  becomes  available.  Finally,  the 
safety  benefit  of  having  this  information 
available  to  NHTSA,  as  described  above, 
will  far  outweigh  the  risk  that,  in  a  few 
instances,  a  supplier  might  be 
incorrectly  identified  as  the  origin  of  a 
defective  or  noncomplying  product. 

Schedule  for  Notification  Campaigns 

Although  many  recalls  are 
implemented  within  a  reasonable  time 
of  the  decision  that  a  safety-related 
defect  or  noncompliance  exists,  NHTSA 
has  noted  an  increase  in  the  number  of 
recalls  in  which  there  has  been  a 
significant  delay  between  the 
manufacturer’s  decision  that  a  defect  or 
noncompliance  exists  and  the 
commencement  of  the  manufacturer’s 
recall  campaign.  There  have  also  been  a 
limited  number  of  instances  in  which 
the  diuation  of  the  campaign  was 
inordinately  extended.  The 
manufacturers  in  question  have 
generally  sought  to  justify  these  delays 
and  extensions  on  the  basis  that  needed 
parts  and/or  facilities  were  not  available 
and  it  would  therefore  be  pointless  to 
notify  owners  of  the  defect  or 
noncompliance. 

While  such  unavailability  may  in 
certain  cases  justify  some  delay,  it  is 
important  that  the  agency  be  aware  of 
the  manufacturer’s  anticipated  schedule 
at  the  earliest  possible  time  in  order  to 
assure  that  notification  ceunpaigns 
under  the  Act  are  commenced  in  a 
timely  fashion  and  completed  within  an 
appropriate  time  period.  In  addition,  in 
some  instances,  even  if  implementation 
of  the  remedy  must  be  deferred  (e.g., 
because  needed  parts  are  not  available). 


it  is  appropriate  for  the  manufacturer  to 
send  an  interim  notification  to  advise 
consumers  of  actions  they  should  take 
prior  to  repairs  being  made.  Finally,  the 
agency  needs  to  be  able  to  respond  to 
questions  about  the  timing  of  the  recall 
fiom  the  public  and/or  the  media. 

Therefore.  NHTSA  proposed  to 
amend  49  CFR  573.5(c)(8)  to  require 
manufacturers  to  provide  information 
about  their  schedule  for  owner 
notification,  along  with  a  description  of 
any  factors  that  they  anticipated  could 
interfere  with  the  schedule.  Under  the 
proposal,  schedules  would  have  been 
required  for  all  recalls.  In  addition,  the 
NPRM  proposed  that  if  a  manufacturer 
planned  to  begin  the  campaign  more 
than  30  days  after  its  defect  or 
noncompliance  decision,  or  planned  to 
spread  the  notification  campaign  over 
more  than  45  days,  the  manufacturer 
would  have  to  identify  the  basis  for 
such  a  delay.  In  addition,  the  NPI^ 
proposed  that  if  a  manufacturer  were 
unable  to  follow  the  schedule  it  had 
originally  submitted,  it  would  have  to 
inform  NHTSA  promptly  and  submit  a 
revised  schedule. 

AAMA  opposed  the  proposal  on 
several  grounds:  that  it  would  make 
NHTSA  a  participant  in,  rather  than  an 
observer  of.  the  recall  process;  that  it 
would  use  manufacturer  resources  that 
would  otherwise  be  devoted  to 
implementing  the  recall  campaign;  that 
it  is  unneeded  because  most  recall 
campaigns  are  implemented  within  a 
reasonable  time;  and  that  the 
requirement  fora  schedule  would  not 
speed  up  the  remedy  of  vehicles 
because  manufacturers  would  still  need 
time  to  design  and  test  parts,  design  and 
test  the  remedy,  and  train  personnel. 

NHTSA,  as  the  agency  charged  by 
Congress  with  enforcement  of  the 
notification  and  remedy  provisions  of 
the  Act,  is  of  necessity  a  “participant” 
in  the  recall  process.  An  integral  part  of 
this  responsibility  is  to  ensure  that 
manufacturers  carry  out  their  recall 
obligations  in  a  reasonable  manner, 
which  includes  avoiding  undue  delay  in 
sending  owners  notification  of  the 
defect  or  noncompliance. 

The  agency  does  not  believe  that  the 
requirement  will  divert  resources  that 
would  otherwise  be  used  in  the 
campaign;  or  that  it  will  cause  a  delay 
in  the  implementation  of  recall 
campaigns,  as  Blue  Bird  commented.  A 
manufacturer  that  determines  that  a 
recall  is  necessary  will  necessarily  have 
to  develop  a  schedule  for  implementing 
the  recall.  The  proposal  and  the  rule  as 
adopted  simply  require  that,  for  those 
relatively  rare  recalls  for  which  a  delay 
is  anticipated,  the  schedule,  along  with 
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an  explanation  thereof,  be  provided  to 
NHTSA. 

AIAM  opposed  the  proposal  because 
it  did  not  believe  that  manufacturers 
should  be  required  to  explain  normal 
design,  production,  and  distribution 
delays.  It  argued  that  only  unique  delays 
in  a  particular  recall  campaign,  or 
delays  of  more  than  75  or  90  days  in 
sending  out  notification,  should  have  to 
be  explained.  Moreover,  it  noted  that 
foreign-based  manufacturers  need  more 
than  30  days  to  initiate  notihcation  and 
begin  the  remedy  because  of  the  need  to 
be  in  contact  with  their  headquarters, 
and  that  it  often  takes  more  than  30  days 
to  get  an  updated  owner  list  from  R.  L. 
Polk. 

The  purpose  of  this  provision  is  to 
ensure  that  the  recall  campaign  is 
initiated  within  a  reasonable  time  after 
the  defect  or  noncompliance 
determination.  NHTSA  is  not  concerned 
with  whether  the  delay  is  due  to 
ordinary  or  unique  circumstances.  Its 
interest  is  in  whether  it  is  reasonable. 
The  information  the  amendment 
requires  is  intended  to  enable  NHTSA  to 
evaluate  the  reasonableness  of  the  delay, 
and  to  provide  for  interim  notiflcation 
where  ^propriate. 

NHTSA  believes  that  most 
notihcation  campaigns  can  be 
commenced  within  30  days  of  a 
manufacturer’s  defect  or  noncompliance 
decision  and  completed  within  45  after 
they  are  commenced.  However,  to 
eliminate  any  ambiguity  in  calculating 
tim,e  periods,  and  to  provide 
manufacturers  with  slightly  more  time, 
NHTSA  has  revised  the  final  rule  so  that 
the  periods  in  question  are  calculated 
from  the  date  of  the  notice  to  the  agency 
of  the  defect  or  noncompliance 
decision. 

Based  on  past  experience,  and  given 
the  availability  of  telefax  and  other 
rapid  electronic  means  of 
communication,  that  time  period  should 
be  sufficient  to  allow  manufacturers  to 
obtain  the  information  they  need,  either 
from  Polk  or  from  parent  companies  or 
suppliers  located  overseas.  Moreover,  if 
more  time  is  required,  the  manufacturer 
need  only  advise  the  agency  and  explain 
the  basis  for  the  delay.  NHTSA  will  not 
disapprove  reasonable  schedules  for 
recall  campaigns. 

Advocates  supported  the  requirement 
for  a  schedule,  but  also  suggested  that 
manufacturers  be  required  to  notify  all 
owners  within  30  days  of  notifying 
NHTSA  of  the  defect  or  noncompliance. 
Advocates  explained  that  any  delays  in 
the  availability  of  the  remedy  could  be 
explained  to  owners  in  the  notification 
letter.  NHTSA  believes  that  a  30-day 
requirement  for  notification  under  all 
circumstances  is  unnecessarily  rigid.  It 


prefers  to  have  the  flexibility  to  decide 
on  a  case-by-case  basis  whether  a 
proposed  schedule  is  unreasonable. 

AM  General  opposed  the  proposal 
because  it  believed  that  the 
manufacturer  would  be  bound  by  the 
schedule,  which  would  limit  its 
flexibility  in  conducting  the  recall 
campaign.  It  also  expressed  concern  that 
NHTSA  needed  to  define  more  clearly 
the  circumstances  under  which  it  would 
take  action  against  a  manufacturer 
under  this  section  and  what  the  action 
would  be.  Finally,  it  commented  that 
NHTSA  normally  is  able  to  learn  of 
problems  with  recall  campaigns  through 
its  regular  interaction  with 
manufacturers,  and  that  the  agency 
already  has  sufficient  means  at  its 
disposal  to  compel  a  manufacturer  to  act 
more  quickly. 

Contrary  to  AM  General’s  contention, 
the  amendment  does  not  unreasonably 
limit  manufacturer  flexibility.  The 
amendment  clearly  states  that  if 
unexpected  circumstances  arise,  that 
would  result  in  unanticipated  delay,  the 
manufacturer  may  submit  a  revised 
schedule.  If  there  are  valid  reasons  for 
the  delay,  there  would  be  no  agency 
action  against  the  manufacturer. 

Honda  commented  that  a  definition  of 
the  term  “campaign”  is  needed,  to 
clarify  whether  it  means  notification  to 
owners  or  the  availability  of  the  remedy. 
The  agency  has  revised  the  regulatory 
language  to  clarify  that  the  time  periods 
triggering  the  need  to  submit  a  schedule 
refer  to  owner  notification.  However, 
NHTSA  has  also  added  language  to 
clarify  that  if  the  remedy  will  not  be 
available  at  the  time  owners  are  notified 
of  the  defect  or  noncompliance,  the 
manufacturer’s  report  must  state  when 
the  remedy  will  be  provided.  This 
requirement  makes  explicit  what  was 
already  implicit  in  existing  §  573.5(c)(8) 
(redesignated  by  this  amendment  as 
§  573.5(c)(8)(i)),  which  requires  each 
manufacturer  to  include  in  its  report  “a 
description  of  its  program  for  remedying 
the  defect  or  noncompliance.” 

(Emphasis  added.) 

Based  on  its  consideration  of  the 
comments  received  on  the  NPRM,  and 
on  its  experience  in  monitoring 
manufacturer  compliance  with  the 
notification  and  remedy  requirements  of 
the  Act,  NHTSA  now  believes  that  it  is 
not  appropriate  to  require 
manufacturers  to  submit  the  detailed 
scheduling  information  such  as  that 
proposed  in  the  NPRM  for  every  recall 
campaign.  Instead,  the  agency  believes 
it  is  appropriate  to  focus  on  recalls  in 
which  the  manufacturer  intends  to 
delay  commencement  or  completion  of 
the  notification  campaign  to  assure  that 
such  delays  are  not  unreasonable. 


For  recalls  in  which  the  manufacturer 
intends  to  commence  owner  notification 
within  30  days,  and  to  complete  the 
notification  campaign  within  75  days  of 
notifying  NHTSA,  it  is  unlikely  that  the 
agency  would  find  that  the  schedule 
was  unreasonable  or  would  create  a 
significant  safety  problem.  Accordingly, 
the  detailed  scheduling  information 
proposed  in  the  NPRM  will  not  be 
required  for  those  recalls.  (Of  course, 
NHTSA  has  the  authority  to  require 
manufacturers  to  provide  scheduling 
and  related  information  on  a  case-by¬ 
case  basis,  even  apart  from  these  general 
regulatory  requirements.) 

In  those  cases  where  the  manufacturer 
intends  to  exceed  the  time  periods  set 
out  in  the  amended  final  rule,  there  is 
a  greater  likelihood  that  the  remedy  will 
not  be  available  within  a  reasonable 
time,  as  required  by  49  U.S.C.  30120(c). 
Therefore,  the  amendment  adopted 
today  retains  the  requirement  proposed 
in  the  NPRM  for  filing  a  schedule  for  the 
campaign  and  a  detailed  description  of 
the  factors  on  which  the  proposed 
schedule  is  based  in  such  instances. 

Such  factors  will  often  include  the  time 
frame  for  development  and  testing  of  the 
specific  remedy  for  the  defect  or 
noncompliance,  the  time  frame  for 
production  of  any  necessary  parts,  and 
the  anticipated  date(s)  for  distribution  of 
those  parts  to  dealers  and/or  owners. 

The  final  rule  also  retains  the 
requirement  that  if  a  manufacturer 
becomes  aware  that  circumstances  will 
delay  implementation  of  the  recall,  it 
must  promptly  inform  NHTSA  of  the 
reasons  for  the  delay  and  submit  a  new 
schedule.  Such  submission  must  also 
contain  the  basis  for  the  new  schedule, 
which  shall  also  be  subject  to 
disapproval  by  the  Administrator. 

The  preamble  to  the  NPRM  noted  that 
a  manufacturer  that  intended  to  seek  an 
exemption  from  the  recall  requirements 
of  the  Act  pursuant  to  49  U.S.C. 

30118(d)  and  30120(h)  and  49  CFR  part 
556  on  the  basis  that  the  defect  or 
noncompliance  was  “inconsequential  as 
it  relates  to  motor  vehicle  safety”  would 
have  to  advise  the  agency  of  its 
intention  to  do  so  in  its  initial  report 
under  part  573.  In  its  comments,  AIAM 
suggested  that  the  schedule  requirement 
be  waived  when  a  manufacturer  intends 
to  file  an  inconsequentiality  petition. 

The  agency  agrees  that  it  would  not  be 
appropriate  to  require  a  manufacturer 
that  intends  to  petition  for 
inconsequentiality  to  file  a  schedule  at 
the  time  it  notifies  the  agency  of  a  defect 
or  noncompliance,  since  no  recall  will 
take  place  if  the  petition  is  granted. 
However,  this  does  not  mean  that  the 
schedule  requirement  should  be 
completely  waived  in  such 
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circumstances,  since  if  the  petition  is 
denied,  the  manufacturer  will  have  to 
conduct  a  recall  within  a  reasonable 
time  thereafter.  Therefore,  NHTSA  has 
added  a  new  §  573.5(c)(8)(v)  to  clarify 
that  the  time  periods  for  filing  a 
schedule  for  owner  notification  shall 
run  from  the  date  of  the  agency’s  denial 
of  the  petition,  whether  or  not  the  ... 
manufacturer  appeals  that  denial 
pursuant  to  49  CITt  556.7. 

The  final  rule  also  adds  a  new 
§  573.5(c)(8)(vi)  to  require  that  in  the 
event  a  manufacturer  that  had  informed 
NHTSA  in  its  part  573  report  that  it 
intended  to  file  a  petition  for  an 
inconsequentiality  exemption  does  not 
do  so  within  the  30-day  period 
established  by  49  CFR  556i4(c),  the  time 
frame  for  filing  a  schedule  specified  in 
§  573.5(c)(8)(ii)  would  begin  to  run  from 
the  end  of  that  30-day  periodi  IfNHTSA 
finds  that  manufacturers  are  abusing 
this  provision  in  order  to  avoid  filing 
the  required  schedules,  it  will  take 
appropriate  action. 

Submission  of  Proposed  Owner  Letters 
to  the  Agency 

NHTSA  is  also  amending  49  CFR 
573.5(c)  to  add  a  requirement  that 
manufacturers  submit  to  the  agency  for 
review,  copies  of  their  proposed  owner 
notification  letters  before,  rather  than 
after,  the  letter  is  sent  to  owners.  (In  the 
NPRM,  this  proposed  amendment  was 
added  to  paragraph  (9)  of  §  573.5(c)- 
However,  for  the  sake  of  clarity  the 
agency  has  decided  that  this 
requirement  should  he  in  a  separate 
paragraph.  Accordingly,  in  the  final 
rule,  the  requirement  for  submission  of 
proposed  owner  letters  will  be 
paragraph  (10)  of  §  573.5(c).  The 
paragraph  on  recall  campaign  numbers, 
designated  as  (10)  in  the  NPRM  will 
now  be  paragraph  (11).)  The  final  rule 
provides  that  the  manufacturer  must 
submit  a  proposed  owner  notification 
letter  to  the  Office  of  Defects 
Investigation  (ODI)  at  least  five  Federal 
government  business  days  prior  to  the 
date  it  intends  to  begin  mailing.  As 
noted  in  the  NPRM,  the  purpose  of  this 
requirement  is  to  allow  NH’TSA  to 
review  a  manufacturer’s  draft  to 
ascertain  whether  it  complies  with  all 
statutory  and  regulatory  requirements 
before  mailing,  since  sending  a 
corrected  letter  after  the  first  mailing 
causes  unnecessary  expense  and  could 
confuse  owners. 

AAMA  asserted  that  NHTSA  lacks  the 
statutory  authority  to  “dictate,  edit  or 
approve  in  advance”  a  manufacturer’s 
notification  to  owners.  The  amendment 
does  not  purport  to  grant  to  the  agency 
any  authority  to  “dictate”  the  precise 
wording  of  owner  notification  letters. 


While  NHTSA  has  the  authority 
pursuant  to  49  U.S.C.  30118(e)  (formerly 
section  156  of  the  Act)  to  order 
manufacturers  to  take  specified  steps  if 
it  decides  that  they  have  not  adequately 
carried  out  their  notification 
responsibilities,  this  amendment  is  part 
of  a  more  informal  process.  NHTSA ’s 
experience  has  been  that  when  it 
identifies  deficiencies  in  a  proposed 
owner  notification  letter;  most 
manufacturers  are  willing  to  make 
appropriate  changes.  In  any  event,  the 
fact  that  the  agency  may  not  be  able  to 
compel  a  manufacturer  legally  to  modify 
an  owner  notification  letter  at  that  stage 
does  not  mean  that  the  agency  cannot  or 
should  not  take  steps  to  try  to  convince 
manufacturers  to  make  appropriate 
changes  in  an  effort  to  maximize  the 
response  to  recall  campaigns. 

AAMA’s  fear  that  the  regulation  will 
lead  to  NHTSA’s  “micromanaging”  the 
form  and  content  of  letters  simply  is  not 
warranted.  The  agency  has  neither  the 
time  nor  the  interest  to  get  involved  in 
the  minute  details  of  rewriting  owner 
notification  letters  that  meet  statutory 
and  regulatory  requirements.  The  extent 
of  its  involvement  will  be  to  ensure  to 
the  maximum  possible  extent  that  those 
letters  meet  all  such  requirements. 

Several  commenters  expressed 
concern  that  requiring  such  advance 
review  could.unduly  delay  the  recall 
notification  process.  Some  also 
suggested  that  the  agency  add  a 
provision  permitting  a  manufacturer  to 
send  the  letter  if  it  has  not  heard  from 
NHTSA  within  a  specified  time.  As 
noted  above,  this  amendment  does  not 
provide  NHTSA  with  the  authority  to 
force  a  manufacturer  to  delay  its  owner 
notification  campaign  until  the  agency 
approves  the  wording  ofihe 
manufacturer’s  proposed  owner  letter. 
Thus,  the  amendment  is  unlikely  to  add 
any  delay  at  all,  since  manufacturers 
almost  always  prepare  drafts  of  owner 
notification  letters  well  before  the  actual 
mailing  begins.  In  any  event,  the 
amendment  specifically  authorizes  the 
agency  to  waive  this  requirement  where 
warranted  by  safety  considerations  or 
other  appropriate  factors. 

Nevertheless,  in  order  to  ensure  that 
the  agency  has  adequate  time  to  review 
the  draft  letter  and  contact  the 
manufacturer  to  resolve  any  problems, 
the  amendment  requires  the 
manufacturer  to  submit  the  proposed 
letter  by  a  means  which  allows 
verification  that  the  letter  was  received 
by  ODI  and  indicates  the  date  of  receipt. 
The  agency  encourages  manufacturers  to 
send  their  draft  notification  letters  to 
ODI  by  fax,  at  202-366-7882  (primary) 
or  202-366-1767  (alternate).  Other 
means  that  provide  verification  of 


receipt  are  overnight  delivery  (either  by 
Express  Mail  or  private  delivery  service) 
addressed  to:  Office  of  Defects 
Investigation,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Room  5319,  Washington, 

DC  20590;  and  hand  delivery  to  ODI  at 
that  address.  Neither  first-class  mail  nor 
certified  mail  would  be  acceptable 
because  of  lengthier  delivery  times  and/ 
or  the  absence  of  proof  of  receipt. 

Two  commenters,  AAMA  and  Truck 
Manufacturers,  support  the  present 
system,  which  requires  manufacturers  to 
submit  copies  of  owner  notification 
letters  to  NHTSA  only  a/ter  mailing  to 
owners.  AM  General  suggested 
amending  the  proposal  to  require 
sending  copies  of  owner  notification 
letters  to  NHTSA  on  the  same  day  they 
are  mailed  to  owners.  AAMA  states  that 
there  is  no  need  for  the  amendment 
because  most  letters  already  meet  the 
requirements  of  part  577  and  because 
many  manufacturers  currently  send 
draft  copies  of  owner  notification  letters 
to  NHTSA  in  advance  of  mailing. 

The  fact  that  many  manufacturers 
already  seek  out  NlfTSA’s  advance 
approval  is  not  an  argument  against  the 
amendment.  To  the  contrary,  it  shows 
that  it  is  practicable  emd  desirable. 
Similarly,  the  fact  that  most  owner 
letters  comply  with  regulatory 
requirements  does  not  provide  a  basis 
for  not  trying  to  assure  that  even  more 
letters  fully  comply. 

As  pointed  out  in  the  NPRM,  NHTSA 
has  had:several  experiences  in  which  an 
owner  notification  letter  has  failed  to 
comply  with  all  of  the  requirements  of 
part  577.  In  such  instances,  it  would 
rarely  be  productive  (and  might  be 
confusing  and  counterproductive)  to 
require  the  manufacturer  to  send  a 
■  second,  corrected  letter.  The 
amendment  will  also  increase  the 
agency’s  ability  to  respond  to  questions 
about  the  recall  from  the  public  and/or 
the  media  by  ensuring  that  the  agency 
is  informed  about  the  specifics  of  the 
notification  letter  before  the  * 
manufacturer  actually  initiates  the 
recall. 

Finally,  the  agency  views  as  neither 
necessary  nor  desirable  Toyota’s 
suggestion  that  NHTSA  incorporate  in 
its  regulations  a  provision  allowing  it  to 
waive  requirements  for  owner 
notification  letters  in  certain  instances, 
such  as  negotiated  settlements. 
NHTSA’s  broad  discretion  to  enter  into 
negotiated  settlements  of  enforcement 
matters  has  already  been  recognized  by 
the  courts.  See  Center  for  Auto  Safety  v. 
Lewis,  685  F.2d  1381  (D.C.  Cir.  1982).  In 
any  event,  the  amendment  as  proposed 
and  adopted  specifically  allows  the 
agency  to  waive  this  requirement. 
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Quarterly  Reports 

NHTSA  is  amending  49  CFR  573.6(a) 
to  establish  specific  due  dates  for 
quarterly  reports  on  the  progress  of 
ongoing  recall  campaigns.  The  NPRM 
proposed  to  amend  this  section  by 
establishing  due  dates  for  quarterly 
reports  on  the  twentieth  calendar  day 
after  the  close  of  each  calendar  quarter. 

Most  commenters  favored  the  idea  of 
amending  this  provision.  The  two  that 
did  not — ^Midland  and  Truck 
Manufacturers — favored  maintaining  the 
present  system  largely  because  the 
proposed  schedule  would  not  give 
enough  time  for  some  manufacturers 
(especially  small  companies  that  are  not 
computerized)  to  submit  their  reports. 
AA^^  favored  amending  the  due  dates, 
but  also  expressed  the  view  that  the 
dates  in  the  proposal  would  not  allow 
some  companies  enough  time.  Kelly- 
Springfield  expressed  the  same  view. 

The  agency  has  decided  to  adopt  the 
schedule  suggested  by  AAMA,  which 
sets  definite  calendar  dates  on  which 
the  reports  would  be  due,  but  allows 
more  time  than  the  language  proposed 
in  the  NPRM.  Under  the  final  rule, 
manufacturers  must  file  their  quarterly 
reports  of  recall  campaign  status  no  later 
than  April  30  for  the  quarter  ending 
March  31,  July  30  for  the  quarter  ending 
June  30,  O^ober  30  for  the  quarter 
ending  September  30;  and  January  30 
for  the  quarter  ending  December  31, 
unless  the  specified  filing  date  falls  on 
a  weekend  or  Federal  holiday.  In  such 
cases,  the  quarterly  report  would  be  due 
on  the  next  day  on  which  the  Federal 
government  is  open  for  business. 

NHTSA  believes  that  this  schedule 
allows  a  reasonable  amount  of  time  for 
all  memufacturers,  even  those  that  are 
small  and  lack  computer  facilities.  Since 
the  date  is  always  the  same,  i.e.,  the 
30th  of  the  given  month,  the  agency 
believes  it  will  be  easier  to  keep  track 
of  than  Kelly-Springfield’s  suggestion, 
which  was  the  last  business  day  of  the 
month.  * 

The  NPRM  also  proposed  to  amend 
§  573.6(b)  by  adding  a  new  paragraph  (6) 
that  would  require  both  vehicle  and 
equipment  manufacturers  to  indicate 
separately  in  their  quarterly  reports  the 
number  of  vehicles  and  items  of 
equipment  that  are  repaired  and/or 
returned  by  dealers  prior  to  their  first 
sale  to  the  public.  AAMA,  AM  General, 
Blue  Bird,  and  Truck  Manufacturers 
opposed  the  proposal  because  of  the 
added  cost  and  time  that  would  be 
needed  to  prepare  the  quarterly  report. 
AAMA  added  that  it  saw  no  justification 
for  such  a  requirement.  No  other 
commenter  opposed  the  proposal,  with 
Midland  favoring  it  and  Volkswagen 


taking  a  neutral  position  but  giving 
information  on  the  time  and  cost 
entailed  in  making  the  changes  that 
would  be  needed  to  its  computer  system 
to  track  inventory  return  information 
separately. 

After  reviewing  these  comments,  the 
agency  has  decided  to  make  the 
requirement  applicable  only  to 
equipment  manufacturers,  rather  than  to 
both  vehicle  and  equipment 
manufacturers  as  proposed  in  the 
NPRM.  Under  49  U.S.C.  30116, 
defective  and  noncompliant  motor 
vehicles  in  dealer  inventory  must  be, 
and  usually  are,  repaired  by  the  dealer 
prior  to  sale  to  the  public;  whereas  that 
section  requires  the  manufacturer  of 
equipment  to  repurchase  the  defective 
or  noncomplying  items  that  are  in 
inventory  at  the  time  of  the  defect  or 
noncompliance  decision.  In  addition, 
the  agency  believes  that  there  is  a 
greater  need  for  the  agency  to  keep  track 
of  whether  defective  or  noncomplying 
equipment  is  being  returned  by  dealers 
and  retailers  to  manufticturers  because 
of  the  greater  munber  of  items  that  are 
involved  in  equipment  recalls,  the 
higher  percentage  of  items  that  are  kept 
in  the  inventories  of  dealers  and 
retailers  at  any  given  time,  and  the 
greater  likelihood  that  dealer/retailer 
inventory  will  contain  items  subject  to 
recall.  In  addition,  the  agency  is 
clarifying  that  manufacturers  should 
include  in  this  category  items  retmned 
prior  to  first  sale  to  the  public  from  all 
retailers,  not  just  “dealers,”  as  well  as 
from  distributors  of  the  items  in 
question. 

Recordkeeping  for  Leased  Vehicles 

NHTSA  is  amending  49  CFR  573.7  to 
require  manufacturers  to  maintain 
information  concerning  notification  of 
ovraers  of  leased  vehicles  if  the 
manufacturer  knows  that  a  vehicle  is 
leased,  and  to  require  lessors  of  leased 
vehicles  to  maintain  certain  information 
concerning  notifications  they  send  to 
the  lessees  of  those  vehicles.  The  final 
rule  adds  a  provision  that  was  not  in  the 
NPRM:  that  the  records  with  respect  to 
notification  of  lessees  must  be 
maintained  for  one  calendar  year 
following  the  expiration  of  the  lease. 
The  agency  added  this  provision 
because  it  was  necessary  to  make  clear 
to  lessors  and  manufacturers  how  long 
these  records  must  be  maintained.  The 
other  record  retention  requirements  in 
part  573  specify  a  length  of  time  for 
which  the  records  must  be  kept. 

In  the  NPRM,  NHTSA  proposed  to 
amend  §  573.7(a)  to  require  the 
manufacturer  to  identify  those  vehicles 
on  its  list  of  owners/purchasers 
receiving  notification  which  it  knows  to 


be  leased.  The  proposal  would  not  have 
required  a  separate  list  of  those  vehicles 
that  were  leased,  but  would  have 
required  that  leased  vehicles  be  clearly 
identified  as  such.  The  agency  also 
proposed  to  add  a  new  §  573.7(d),  which 
would  have  required  each  lessor 
notifying  its  lessees  of  a  defect  or 
noncompliance  to  maintain  a  list  of  the 
names  and  address  of  the  lessees,  to 
include  the  name  and  address  of  the 
lessee,  the  VIN,  and  the  date  the  lessor 
sent  the  notification  to  the  lessee.  Based 
on  the  comments  received  on  that 
proposal,  which  are  summarized  below, 
the  agency  has  decided  to  adopt  a  final 
rule  which  differs  in  some  respects  from 
the  original  proposal. 

AAMA,  NADA,  Polk,  Truck 
Manufacturers  and  Toyota  opposed  the 
proposal  in  the  NPRM.  AIAM  supported 
the  proposal  with  modifications. 

AAMA,  Truck  Manufacturers  and 
Toyota  based  their  opposition  on  the 
difficulty  that  manufacturers  would 
have  identifying  which  vehicles  in  a 
recall  are  leased,  and  the  cost  and 
burden  of  developing  a  system  that 
would  enable  a  manufacturer  to  keep 
track  of  this  information.  Polk’s 
opposition  was  based  on  the  difficulty 
of  ascertaining  ft'om  state  vehicle 
registration  records  whether  or  not  a 
vehicle  is  leased. 

The  agency  notes  that  the  proposal  in 
the  NPI^  would  have  required 
manufacturers  to  maintain  records  of 
notifications  sent  to  “known  lessors.” 
This  would  not  have  required 
manufacturers  to  identify  in  its  records 
leased  vehicles  other  than  those  it 
already  knew  to  be  leased.  However, 
because  of  the  apparent 
misunderstanding  of  the  extent  of  the 
manufacturer’s  obligation  under  the  first 
proposal,  NHTSA  is  implementing  a 
revised  and  simplified  version  of  this 
requirement,  which  is  intended  to  make 
clear  that  the  lists  maintained  by 
manufacturers  under  this  section  do  not 
need  to  identify  those  vehicles  that  are 
leased  except  to  the  extent  that  the 
manufacturer  already  has  that 
information  at  the  time  it  sends  the 
notification  letter, 

AAMA  also  noted  that  to  assure  that 
lessees  receive  notification  of  a  recall,  it 
would  be  necessary  to  include  language 
in  the  notification  letter  directing 
lessors  to  notify  lessees  in  all 
notification  letters.  Although  the  first 
NPRM  did  not  propose  such  a 
requirement,  the  agency  has  decided, 
after  considering  comments  on  the 
proposed  amendments  to  part  577 
regarding  notification  of  lessees,  that  the 
simplest  and  most  effective  way  to 
ensure  that  lessees  will  be  notified  is  to 
require  manufacturers  to  include  in  all 
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notification  letters  sent  to  vehicle 
owners  a  statement  that  if  the  vehicle  is 
leased,  the  lessor  must  send  the 
notification  letter  (or  a  copy  thereof)  to 
the  lessee.  That  amendment  is  discussed 
more  fully  elsewhere  in  this  notice. 

NADA  opposed  the  proposal  to 
require  each  lessor  to  maintain  a  list  of 
the  names  and  addresses  of  the  lessees 
it  has  notified.  NADA  stated  that  if 
lessors  are  required  to  forward  all  recall 
notification  letters  to  lessees,  there  is  no 
need  to  require  lessors  to  keep  records 
of  those  lessees  to  which  it  sent  the 
letters.  It  also  commented  that  it  would 
be  unduly  burdensome  for  small  leasing 
companies  to  keep  the  “detailed” 
records  that  would  be  required  by  the 
proposal.  * 

NHTSA  notes  that  the  obligation  of 
lessors  to  keep  records  of  all  lessees 
who  have  been  notified  of  a  recall  is 
analogous  to  the  obligation  of  a 
manufacturer  to  keep  records  of  those 
whom  it  has  notified.  It  is,  however,  less 
complex  because,  unlike  the 
manufacturer  list,  it  does  not  need  to  be 
updated  each  quarter  for  status  of  the 
remedy,  and  requires  only  a  one-time 
entry  for  the  date  on  which  the 
notification  was  sent  to  the  lessee. 

As  stated  in  the  NPRM,  NHTSA  has 
found  the  information  maintained  by 
manufacturers  pursuant  to  §  573i7  to  be 
useful  in  tlw  agency’s  efforts  to  evaluate 
whether  manufacturers’  notification  and 
remedy  campaigns  are  adequate.' 
Because  Congress  amended  the  Safety 
Act  to  require  lessors  to  send  recall 
notifications  to  lessees  (see  49  U.S.C. 
30119(f)),  NHTSA  needs  the  same  type 
of  information  from  lessors  in  order  to 
evaluate  whether  lessors  are  adequately 
carrying  out  their  obligations.  While  the 
agency  recognizes  that  this 
recordkeeping  may  impose  a  burden  on 
some  lessors,  that  burden  is  outweighed 
by  the  safety  benefit  of  having  such 
information  available. 

Copies  of  Manufacturer 
Communications 

NHTSA  is  also  amending  §  573.8  to 
clarify  that  the  requirement  that 
manufacturers  furnish  NHTSA  with 
copies  of  “all  notices,  bulletins  and 
other  communications  *  *  *  sent  to 
more  than  one  manufacturer, 
distributor,  dealer,  or  purchaser, 
regarding  any  defect  in  his  vehicles  or 
items  of  equipment  *  *  *  whether  or 
not  such  defect  is  safety-related,” 
applies  to  communications  made  by 
electronic  means.  It  is  making  the  same 
amendment  to  §  573.5(c)(9),  which 
requires  manufacturers  to  send  to 
NHTSA  “a  representative  copy  of  all 
notices,  bulletins,  and  other 
communications  that  relate  directly  to 


the  defect  or  noncompliance  and  are 
sent  to  more  than  one  manufacturer, 
distributor,  dealer  or  purchaser,”  within 
five  days  of  sending  them  to  the 
manufacturers,  distributors,  dealers  or 
purchasers. 

Only  one  commenter,  AIAM,  opposed 
this  proposal.  It  stated  that  NHTSA 
lacks  the  authority  under  the  Act  to 
require  this  “additional”  information 
from  manufacturers.  AIAM’s  objection 
is  misplaced.  The  amendment  does  not 
increase  the  scope  of  the  agency’s 
existing  authority  to  require 
manufacturers  to  submit  certain  types  of 
information.  It  merely  makes  explicit  a 
requirement  that  was  already  inherent 
in  the  regulations  as  previously  written. 

Recall  Identification  Numbers 

In  order  to  minimize  confusion  during 
NHTSA’s  monitoring  of  recall 
campaigns  and  to  improve  the  agency’s 
response  to  owners  and  prospective 
purchasers,  NHTSA  is  adding  a  new 
provision  to  part  573  (§  573.5(c)(ll)), 
which  requires  manufacturers  to 
provide  the  manufacturer’s 
identification  number  for  each  recall  if 
it  is  not  identical  to  the  campaign 
number  assigned  by  the  agency.  In  the 
NPRM,  this  amendment  was  designated 
§  573.5(c)(10).  However,  the  agency  has 
decided  to  redesignate  it  as 
§  573.5(c)(ll)  in  Ae  final  rule  because  it 
has  revised  the  numbering  of  the 
preceding  paragraph.  The  amendment  is 
otherwise  identical  to  that  proposed  in 
the  NPRM.  No  commenter  raised  any 
issues  relating  to  this  amendment. 

Amendments  to  Part  576 — Record 
Retention 

NHTSA  is  amending  49  CFR  576.5  to 
provide  that  records  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety  and  that  refer  to  a 
specific  vehicle  must  be  retained  for 
eight  years  from  the  close  of  the  model 
year  during  which  the  vehicle  was 
manufactured  (i.e.,  the  date  on  which 
the  last  vehicle  was  produced  for  the 
model  year).  This  amendment  differs 
from  that  proposed  in  the  NPRM.  In  the 
amendment  as  proposed,  the  eight-year 
time  period  began  to  run  with  the  date 
the  vehicle  was  sold,  and  retention 
would  also  have  been  required  for 
records  for  five  years  after  they  were 
acquired  or  generated,  if  that  was  later 
than  eight  years  after  the  date  of  sale. 

NHTSA  decided  to  change  the 
language  from  that  proposed  in  the 
NPRM  after  considering  the  comments 
of  several  manufacturers,  whose 
objections  to  the  proposal  focused 
principally  on  the  requirement  that  the 
eight  years  be  counted  from  the  date  of 
sale.  These  manufacturers  asserted  that 


a  requirement  that  records  be  kept 
according  to  sale  date  would  be 
unworkable  and  unreasonably  costly 
and  burdensome.  See  comments  of 
AAMA,  AIAM,  Chrysler,  Navistar  and 
Toyota.  These  commenters,  as  well  as 
Blue  Bird  and  Fleetwood,  suggested  that 
basing  the  record  retention  requirement 
on  the  model  year  of  production  would 
be  more  workable. 

After  careful  consideration,  NHTSA 
believes  that  the  commenters  have 
raised  legitimate  concerns.  The 
suggested  alternative  would  be  more 
workable  and  less  costly,  and  would  not 
reduce  the  availability  of  relevant 
records. 

The  agency  has  also  decided  to 
eliminate  the  language  in  the  NPRM  that 
would  have  required  manufacturers  to 
maintain  records  for  five  years  from  the 
date  they  were  acquired  or  generated,  if 
that  would  be  later  than  eight  years  from 
the  date  of  sale.  The  number  of  records 
that  would  be  retained  beyond  those 
that  are  generated  within  the  first  eight 
years  after  the  model  year  of  production 
is  likely  to  be  small.  Moreover,  the 
potential  benefits  would  be  slight,  since 
most  investigations  of  defects  and 
noncompliances  begin  far  earlier  than 
eight  years  after  production.  However, 
notwithstanding  this  amendment,  the 
agency  retains  the  authority  to  require  a 
manufacturer  to  retain  records  for 
vehicles  more  than  eight  years  old  if  it 
has  an  open  investigation  of  an  alleged 
noncompliance  or  safety-related  defect 
that  includes  such  vehicles. 

Amendments  to  Part  577 — Defect  and 
Noncompliance  Notification 

The  agency  is  amending  several 
sections  of  49  CFR  part  577  to  revise  the 
provisions  regarding  notification  of 
safety-related  defects  and 
noncompliances  with  Federal  motor 
vehicle  safety  standards. 

Definitions 

NHTSA  is  amending  §  577.4, 
“Definitions,”  to  add  definitions  of  the 
terms  “lessor,”  “lessee”  and  “leased 
motor  vehicle.”  As  was  the  case  with 
the  amendment  of  the  definition  section 
of  part  573  to  incorporate  these  terms, 
the  amendment  to  this  section  is  being 
made  to  implement  49  U.S.C.  30119(f), 
the  statutory  section  that  requires  that 
lessees  of  motor  vehicles  receive 
notification  of  safety-related  defects  and 
noncompliances. 

The  definition  of  “lessor”  adopted 
today  is  slightly  different  from  that  in 
the  NPRM.  This  is  necessary  to  make  it 
consistent  with  the  definition  of  the 
same  term  in  part  573  as  amended 
today.  The  agency  decided  to  adopt  a 
suggestion  of  a  commenter,  NADA,  that 
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defines  the  lessor  as  the  owner,  as 
reflected  on  the  vehicle’s  title,  of  any 
flve  or  more  leased  vehicles,  as  of  the 
date  of  notification  by  the  manufacturer 
of  the  recall.  The  definitions  adopted 
today  for  the  terms  “lessee”  and  “leased 
motor  vehicle”  are  the  same  as  those  in 
the  NPRM.  No  commenter  objected  to 
the  proposed  changes  in  §  577.4. 

Marking  of  Recall  Notification 
Envelopes 

The  agency  is  amending  §  577.5(a)  to 
add  a  requirement  for  marking  the 
envelope  in  which  recall  notiflcation 
letters  are  sent  by  requiring  that  the 
envelope  containing  the  notification 
bear,  in  all  capital  letters,  the  words 
“SAFETY,”  “RECALL”  and  “NOTICE,” 
in  any  order.  Other  words  may  be 
included,  and  the  type  may  be  any  size 
as  long  as  it  is  larger  than  that  used  for 
the  address.  The  language  must  be  also 
be  distinguishable  horn  other  wording 
on  the  front  of  the  envelope  in  some 
manner  other  than  size,  such  as  by 
typeface  (e.g.,  bold,  italic),  color,  and/or 
underlining. 

'This  amendment  difl^ers  slightly  from 
the  prop>osal  in  the  NPRM.  The  proposal 
would  have  required  use  of  the  phrase, 
“SAFETY  RECALL  NOTICE”  in 
boldface  capital  letters.  In  response, 
several  commenters  suggested 
alternative  wording.  Others  expressed 
the  view  that  the  current  system  works 
well  enough,  that  the  proposal  did  not 
give  manufacturers  enough  flexibility, 
or  that  it  would  be  too  costly  and/or 
burdensome  to  change  the  envelopes 
now  in  use. 

NHTSA  believes  that  the  cost  of 
adding  new  wording  to  recall 
notification  envelopes  will  be  relatively 
low,  and  will  be  outweighed  by  the 
safety  beneflt  of  making  it  more  likely 
that  the  recipient  will  read  the  letter. 
Moreover,  while  the  present  system 
works  well,  in  many  cases  there  is  need 
for  improvement  in  the  rate  of  owner 
response  to  recalls.  Accordingly,  the 
agency  believes  that  it  is  appropriate  to 
require  manufacturers  to  mark  the 
outside  of  recall  notification  envelopes 
to  alert  recipients  to  the  importance  of 
their  contents. 

However,  there  is  merit  to  the  view 
expressed  in  some  comments  that  more 
flexibility  should  be  allowed  than 
would  have  been  permitted  under  the 
proposal  in  the  NPRM.  The  agency 
believes  that  the  amendment  adopted 
today  should  satisfy  concerns  about 
flexibility  in  envelope  format  while 
calling  recipients’  attention  to  the 
contents  of  the  envelope.  However,  to 
ensure  that  envelopes  comply  with 
regulatory  requirements,  the 
amendment  includes  a  requirement  for 


one-time  submission  of  envelope  format 
to  the  agency.  Once  a  given  format  is 
approved,  the  manufacturer  need  not 
submit  its  envelope  format  again  before 
using  it  for  other  recalls,  unless  there 
are  changes. 

This  review  will,  like  the  agency 
review  of  draft  notification  letters 
discussed  earlier  in  this  preamble,  be 
limited  to  ensuring  that  ^e  envelope 
markings  comply  with  the  minimum 
requirements  of  the  regulations.  The 
agency’s  experience  with  advance 
review  of  notification  letters  has  been 
that  it  makes  the  notification  process 
more  efficient  because  it  allows  the 
manufacturer  to  correct  any  aspects  of 
the  material  that  do  not  comply  with  the 
regulations  before  undertaking  the 
entire  mailing.  Advance  review  of 
envelope  format  would  doubtless  have 
the  same  effect. 

Notification  for  Leased  Vehicles 

NHTSA  is  amending  §  577.5  to  add 
new  subsections  (h)  and  (i),  which 
establish  requirements  for  notification 
of  lessees  of  leased  vehicles  concerning 
the  existence  of  safety-related  defects  or 
noncompliances  in  their  vehicles. 

As  proposed  in  the  NPRM,  subsection 
(h)  would  have  required  a  manufacturer 
to  send  different  notiflcation  letters, 
depending  on  whether  or  not  the 
vehicle  was  leased.  The  proposal  would 
have  required  the  manufacturer  to 
include  language  describing  the  lessor’s 
duty  to  provide  notiflcation  to  the  lessee 
only  in  letters  sent  by  the  manufacturer 
to  a  known  lessor  of  a  leased  motor 
vehicle,  and  to  provide  the  lessor  with 
a  copy  of  the  notiflcation  to  be  sent  to 
lessees. 

A  number  of  commenters  noted  that 
to  the  extent  that  the  proposed 
amendment  would  require 
manufacturers  to  identify  the  vehicles  in 
the  recall  population  that  are  leased,  it 
would  present  a  problem  because 
manufacturers  often  do  not  know  which 
vehicles  are  leased  and  which  are  not. 
For  example,  Polk  opposed  the  proposal 
on  the  grounds  that  state  vehicle 
registration  records  do  not  identify 
lessors/lessees,  so  that  obtaining  this 
information  for  notiflcation  purposes 
would  be  extremely  difflcult.  AIAM  and 
Honda  made  similar  comments. 

Other  commenters  objected  to 
notifying  lessors  or  lessees  separately 
from  other  vehicle  owners,  or  to  the 
requirement  that  manufacturers  include 
a  separate  copy  of  the  notiflcation  letter 
for  the  lessee  in  the  mailing  to  the 
lessor.  See  comments  of  NADA,  Toyota 
and  Truck  Manufacturers.  These 
commenters  suggested  including  in  all 
owner  notiflcation  letters  a  statement  of 


a  lessor’s  obligation  to  notify  a  lessee  of 
the  recall  campaign. 

NHTSA  believes  that  there  is  merit  to 
the  concerns  these  commenters  have 
raised  about  this  aspect  of  the  proposal. 

In  addition,  to  the  extent  that  the 
language  of  the  proposal  would  have 
meant  that  only  owners  of  vehicles 
known  by  the  manufacturer  to  be  leased 
vehicles  would  have  received  a 
notiflcation  that  informed  them  of  their 
obligation  to  provide  notiflcation  to 
lessees,  it  would  have  meant  that  lessees 
of  vehicles  not  known  by  the 
manufacturer  to  be  leased — a  potentially 
large  number — would  not  receive  any 
notiflcation  of  safety-related  defects  or 
noncompliences  and  the  availability  of 
a  remedy  without  charge. 

Accordingly,  NHTSA  has  decided  to 
modify  subsection  (h)  to  require 
manufacturers  to  include  in  all 
notiflcation  letters  a  statement  of 
lessors’  obligations  regarding  recall 
notiflcation  letters.  If  the  manufacturer 
is  sending  the  letter  to  a  recipient  that 
it  knows  to  be  a  lessor  of  lessee  of  a 
leased  vehicle  it  may  use  language  that 
is  not  identical  to  that  in  letters  sent  to 
recipients  whose  vehicles  are  not 
known  to  be  leased.  However,  in  all 
cases,  the  letter  must  clearly  state  the 
lessor’s  obligation  under  Federal  law  to 
provide  notiflcation  to  lessee^!  its 
vehicles  and  to  comply  with  regulations 
regarding  retaining  records  of 
notifications  sent  to  lessees.  The 
amendment  does  not  require  the 
manufacturer  to  fiimish  the  lessor  with 
a  separate  copy  of  the  notiflcation  letter 
to  be  sent  to  lessees. 

The  final  rule  adopts  §  577. 5(i)  as 
proposed  in  the  NPRM.  That  subsection 
restates  the  requirement  of  49  U.S.C. 
30119(f),  which  requires  a  lessor  who 
receives  notiflcation  of  a  safety-related 
defect  or  noncompliance  in  a  leased 
motor  vehicle  to  send  a  copy  of  the 
notiflcation  to  the  lessee  of  the  vehicle. 
It  adds  to  the  statutory  language 
requirements  that  the  lessor  send  the 
notiflcation  to  the  lessee  as  prescribed 
by  new  §  577.7(a)(2)(iv),  which  requires 
that  the  notice  be  sent  by  flrst-class 
mail,  and  that  it  be  sent  to  the  lessee  no 
more  than  10  calendar  days  from  the 
date  the  lessor  received  the  notiflcation 
from  the  manufacturer.  Finally,  it 
clarifles  that  the  requirement  applies  to 
all  notiflcations,  both  initial  and  follow¬ 
up,  except  where  the  manufacturer  has 
notified  all  of  a  lessor’s  lessees  directly. 

Timing  of  Owner  Notification  Letters 

The  agency  is  amending  §  577.7, 
“Time  and  Manner  of  Notiflcation,” 
with  modifications  from  the  language 
proposed  in  the  NPRM.  Those  changes 
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are  based  on  its  consideration  of  the 
comments  on  the  NPRM. 

The  NPRM  proposed  to  amend 
§  577.7(a)(1)  to  give  the  agency  authority 
to  order  a  manufacturer  to  notify  owners 
of  a  safety-related  defect  or 
noncompliance  on  a  specific  date,  when 
it  finds  that  such  a  letter  would  be  in 
the  public  interest.  A  number  of 
manufacturers  objected  to  the  original 
proposal  because  it  did  not  contain  any 
criteria  upon  which  the  decision  would 
be  based,  and  failed  to  require  NHTSA 
to  consult  with  the  manufacturer  before 
deciding  to  order  notification  on  a 
specific  date.  The  agency  believes  that 
it  is  desirable  to  provide  a  list  of  criteria 
to  assure  both  manufacturers  and  the 
public  that  the  decision  is  based  on 
consideration  of  all  appropriate  and 
relevant  factors.  It  is  also  desirable  to 
allow  the  manufacturer  to  make  its 
views  known  to  the  agency  before  the 
decision  is  made. 

Accordingly,  the  agency  has  modified 
the  proposed  regulatory  language  by 
adding  a  list  of  factors  that  may  be 
considered  by  the  agency,  and  a 
requirement  that  the  agency  consult 
with  the  manufacturer  before  making 
the  decision.  The  factors  that  may  be 
considered  include  the  severity  of  the 
risk  to  safety;  the  likelihood  of 
occurrence  of  the  defect  or 
noncompliance;  whether  there  is 
something  that  an  owner  can  do  to 
reduce  either  the  likelihood  of 
occurrence  of  the  defect  or 
noncompliance  or  the  severity  of  the 
consequences;  whether  there  will  be  a 
delay  in  the  availability  of  the  remedy 
from  the  manufacturer;  and  the 
anticipated  length  of  any  such  delay. 

The  agency  may  also  consider  other 
factors  relevant  to  whether  early 
notification  would  be  in  the  interest  of 
safety. 

Several  commenters  objected  to  the 
proposed  change  on  the  grounds  that 
the  agency  already  has  the  authority  to 
require  owner  notification  on  a  specific 
date.  NHTSA  agrees  with  this  statement, 
but  does  not  agree  that  it  is  a  reason  for 
not  adopting  this  provision.  The  agency 
believes  that  it  is  desirable  fo  make  this 
authority  explicit  because  there  have 
been  instances  when  manufacturers 
have  refused  to  notify  owners  of  a 
safety-related  defect  or  noncompliance 
in  conformity  with  a  NHTSA  request. 
Having  a  regulation  authorizing  the 
agency  to  require  notification  on  a  date 
certain  will  make  manufacturer 
compliance  more  certain. 

AAMA  and  Chrysler  commented  that 
the  change  is  unnecessary  because  the 
manufacturer,  and  not  the  agency,  is  in 
the  best  position  to  know  when  early 
notification  (i.e.,  notification  prior  to  the 


time  a  remedy  is  available)  is  warranted. 
NHTSA  disagrees.  As  the  agency 
charged  by  statute  with  enforcing  the 
notification  and  remedy  requirements  of 
the  Act,  it  is  in  the  best  position  to 
consider  objectively  all  of  the  factors, 
including  the  safety  of  the  public,  that 
need  to  be  considered,  and  to  give  them 
appropriate  weight.  Based  on  some 
manufacturers’  past  history  of  undue 
reluctance  to  comply  with  NHTSA 
requests  to  notify  owners  of  a  defect  or 
noncompliance  prior  to  the  availability 
of  a  remedy,  the  agency  believes  that  it 
is  unwise  to  entrust  responsibility  for 
making  this  judgment  solely  to  the 
manufacturer.  Moreover,  the  changes 
made  in  the  NPRM  language  to  give 
manufacturers  the  opportunity  to 
submit  their  views  should  be  adequate 
to  address  concerns  expressed  by  some 
manufacturers  that  their  concerns 
would  not  be  considered. 

The  agency  notes  that  it  does  not 
intend  to  exercise  the  authority  to 
designate  a  date  for  owner  notification 
letters  except  in  cases  where  the 
commencement  of  the  remedial 
campaign  will  be  delayed  substantially 
and  there  appear  to  be  safety  benefits 
associated  with  a  prompt  owner 
notification. 

Advocates  commented  that  all  owners 
should  be  notified  immediately  after  the 
agency  is  informed  of  the  existence  of 
the  defect  or  noncompliance,  so  that 
they  would  be  able  to  take  measures  to 
minimize  the  effect  of  the  defect  or 
noncompliance  until  the  remedy  is 
available.  It  proposes  a  two-step 
notification  process  for  all  recalls,  with 
the  first  owner  notification  to  be  sent 
within  30  days  of  agency  notification, 
and  a  second  notice  to  be  sent  later 
regarding  the  remedy.  CAS  also 
supported  a  30-day  deadline  for 
notification  in  all  recalls. 

As  stated  above  in  connection  with 
the  amendment  to  §  573.5(c)(8),  the 
agency  does  not  believe  it  would  be 
productive  to  establish  a  30-day 
deadline  for  all  recalls,  or  to  institute  a 
mandatory  two-step  notification  process 
for  all  recalls.  Given  that  recalls  can 
vary  widely  in  such  matters  as  the 
number  of  items,  the  severity  of  the 
hazard,  the  complexity  of  the  remedy 
and  the  size  and  resomces  of  the 
manufacturer,  the  agency  believes  that 
an  approach  that  allows  for  flexibility  in 
handling  each  recall  individually  is 
preferable.  Further,  the  two-step 
notification  process  introduces  the 
possibility  of  owner  confusion.  The 
agency  believes  that  these  factors,  along 
with  the  increased  cost  of  sending  a 
second  owner  letter,  will  outweigh  the 
safety  benefit  of  such  a  process  in  most 
circumstances. 


Timing  of  Notification  to  Lessees 

The  agency  is  also  adding  a  new 
paragraph  (iv)  to  subsection  (a)(2)  of 
§  577.7.  The  new  paragraph  requires 
that  a  lessor  must  send  its  lessees  a  copy 
of  the  manufacturer’s  notification  letter 
by  first-class  mail  within  10  days  of 
receiving  it.  No  commenter  opposed  this 
proposal. 

Disclaimers 

NHTSA  is  amending  §  577.8, 
“Disclaimers,”  to  make  clear  that  that 
section’s  prohibition  of  disclaimers  of 
the  existence  of  a  safety-related  defect  or 
noncompliance  applies  equally  to 
follow-up  notifications.  The  agency 
received  no  comments  on  this  proposal. 

Follow-up  Notification 

The  final  rule  also  adds  a  new 
§  577.10,  which  sets  forth  the  criteria 
under  which  the  agency  will  determine 
whether  a  manufacturer  must  conduct  a 
follow-up  notification  campaign  and  the 
requirements  applicable  to  su^ 
campaigns.  This  new  section 
implements  49  U.S.C.  30119(e) 

(formerly  section  153(d)  of  the  Act), 
which  authorizes  NHTSA  to  require 
manufacturers  to  send  a  second 
notification  of  a  defect  or 
noncompliance,  “in  such  manner  as 
(NHTSA)  may  by  regulation  prescribe,” 
where  the  agency  determines  that  the 
initial  notification  campaign  has  not 
resulted  in  an  adequate  number  of 
vehicles  or  items  of  equipment  being 
returned  for  remedy.  With  minor 
changes,  the  final  rule  adopts  the 
proposals  in  the  NPRM. 

New  §  577.10(b)  sets  forth  criteria  that 
NHTSA  may  consider  in  making  a 
determination  under  this  provision.  The 
criteria  include,  but  are  not  limited  to, 
the  percentage  of  covered  vehicles  or 
items  of  equipment  that  have  already 
been  returned  for  remedy;  the  amount  of 
time  that  has  elapsed  since  the  prior 
notification  was  sent;  the  likelihood  that 
a  follow-up  notification  will  increase 
the  number  of  vehicles  or  items  of 
equipment  receiving  the  remedy;  the 
seriousness  of  the  safety  risk  from  the 
defect  or  noncompliance;  and  whether 
the  prior  notification(s)  undertaken  by 
the  manufacturer  complied  with  the 
requirements  of  the  statute  and 
regulations. 

The  agency  does  not  intend  that  this 
list  of  factors  be  exhaustive. 
Accordingly,  paragraph  (b)(6)  makes  it 
clear  that  NHTSA  may  consider 
additional  factors  as  it  deems 
appropriate. 

Section  577.10(c),  provides  that  a 
manufacturer  is  required  to  provide 
follow-up  notification  only  with  respect 
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to  vehicles  or  items  of  equipment  that 
have  not  been  returned  for  remedy 
pursuant  to  the  prior  notification(s). 
Pursuant  to  paragraph  (d),  the 
manufacturer  is  required  to  send  the 
follow-up  notification  to  all  categories 
of  recipients  (i.e.,  owners,  first 
purchasers,  lessors,  lessees, 
manufacturers,  distributors,  dealers,  and 
retailers)  that  received  the  prior 
notification(s),  except  where  the  agency 
determines  that  a  lesser  scope  is 
appropriate. 

Paragraph  (e)  describes  the  required 
contents  of  the  follow-up  notification. 
The  notice  will  have  to  include  a 
statement  that  identifies  it  as  a  follow¬ 
up  to  an  earlier  notification,  and  must 
urge  the  recipient  to  present  the  vehicle 
or  item  of  equipment  for  remedy.  In 
addition,  except  where  the  agency 
determines  otherwise,  the  notice  must 
include  the  other  information  required 
to  be  included  in  an  initial  notification 
letter. 

Paragraph  (f)  requires  that  the  outside 
of  the  envelope  or  other  communication 
containing  the  follow-up  notification 
meet  the  same  requirements  as  an 
envelope  containing  an  initial 
notification,  as  set  forth  in  49  CFR 
577.5(a).  Unlike  the  NPRM,  the  final 
rule  does  not  recite  those  requirements 
verbatim,  but  rather  incorporates  them 
by  reference  to  the  appropriate  section 
of  these  regulations. 

Paragraph  (g)  allows  the  agency  to 
authorize  use  of  postcards  or  other 
media  rather  than  letters  for  follow-up 
notification  where  appropriate. 

AAMA  and  Blue  Bird  commented  that 
the  regulation  is  not  needed  because 
manufacturers  already  send  out  follow¬ 
up  notification,  and  that  follow-up 
notifications  are  likely  to  cause  owner 
confusion.  These  comments  challenge 
the  wisdom  of  the  decision  by  Congress 
to  authorize  NHTSA  to  require  follow¬ 
up  notification,  rather  than  the 
substantive  merit  of  NHTSA’s  proposed 
regulation.  Since  Congress  has  decided 
that  it  is  appropriate  to  give  NHTSA  this 
authority,  and  has  authorized  NHTSA  to 
promulgate  implementing  regulations, 
these  comments  are  not  persuasive. 

AIAM  and  Toyota  commented  that 
the  regulation  should  mandate,  rather 
than  permit,  NHTSA  to  consider  the 
factors  listed.  The  agency  believes  that 
mandatory  language  would  be  unwise 
because  it  would  unduly  restrict  its 
discretion.  Flexibility  is  essential  to 
administration  of  the  agency’s  recall 
program,  given  the  highly  varied  nature 
of  safety  recalls.  However,  the  agency 
will  generally  consider  the  enumerated 
factors,  since  they  are  relevant  to  the 
need  for  a  follow-up  notification. 


The  NPRM  proposed  that  the  scope, 
timing,  form  and  content  of  the  follow¬ 
up  notification  would  be  “designed  by 
the  Administrator,  in  consultation  with 
the  manufacturer.”  AIAM  commented 
that  the  regulation  should  state  that  the 
follow-up  notification  letter  will  be 
“developed,”  rather  than  “designed”  by 
the  agency,  and  that  the  content  of  the  , 
letter  should  be  a  cooperative  effort 
between  NHTSA  and  the  manufacturer, 
Toyota  also  commented  that  the  agency 
should  only  be  involved  in  “approving” 
the  follow-up  notification,  not  in 
“designing”  it;  and  that  if  NHTSA  has 
problems  with  a  manufacturer’s  follow¬ 
up  notification,  it  should  consult  with 
the  manufacturer  to  work  out  the 
problem. 

The  agency  interprets  these  comments 
to  express  reservations  about  the  extent 
of  NHTSA’s  control  over  follow-up 
notification  letters.  The  agency  believes 
that  it  must  have  such  control,  in  order 
to  carry  out  its  statutory  responsibility 
to  maximize  the  effectiveness  of  recall 
campaigns.  However,  the  agency  has 
decided  to  change  the  word  “designed” 
in  §  577.10(a)  to  “established,”  to  reflect 
the  fact  that  the  scope,  timing,  form,  and 
content  of  the  follow-up  notification 
will  result  ft-om  consultation  between 
NHTSA  and  the  manufacturer,  rather 
than  from  independent  NHTSA  action. 

Advocates  and  CAS  commented  that 
evaluation  of  safety  risk  should  not  be 
a  criterion  equal  to  the  others,  since  the 
existence  of  a  recall  indicates  that  there 
is  a  safety  risk.  While  recalls  under  the 
Act  are  by  their  nature  safety-related, 
some  defects  and  noncompliances  pose 
a  much  greater  risk  to  safety  than  others, 
by  virtue  of  such  factors  as  the  severity 
of  the  consequences  and  the  likelihood 
that  the  problem  will  occur.  NHTSA 
believes  that  it  is  entirely  appropriate 
for  it  to  consider  the  degree  of  the  risk 
to  safety  as  a  factor  in  deciding  whether 
to  require  a  manufacturer  to  undertake 
a  follow-up  notification.  However,  the 
agency  notes  that  it  is  not  required  to 
give  equal  weight  to  all  of  the  listed 
criteria. 

Advocates  and  CAS  also  favored 
setting  a  minimum  permissible 
completion  rate  for  all  recalls,  with 
follow-up  notification  for  all  recalls 
falling  below  that  percentage.  Midland 
commented  that  NHTSA  should  define 
what  is  considered  to  be  an  inadequate 
completion  rate;  and  Navistar  said 
NHTSA  should  set  “guidelines”  for 
when  a  follow-up  notification  would  be 
required. 

As  previously  stated,  NHTSA  believes 
that  it  is  important  for  it  to  retain 
substantial  discretion  and  flexibility  in 
order  to  carry  out  the  responsibility  to 
maximize  the  effectiveness  of  recalls. 


Setting  a  minimum  completion 
requirement  for  all  recalls  would 
seriously  restrict  this  flexibility. 
Moreover,  such  a  system  would  be 
neither  fair  nor  workable,  given  the 
number  of  factors  that  affect  the 
completion  rate,  such  as  the  nature  of 
the  item  (whether  vehicle,  tire  or 
equipment),  its  age,  the  seriousness  of 
the  defect,  and  the  means  used  to  notify 
owners  (e.g.,  individual  notification 
letter  or  public  notice). 

CAS  suggested  that  follow-up 
notification  should  be  required  for  all 
recalls  involving  a  defect  or 
noncompliance  that  poses  a  significant 
safety  risk.  In  addition  to  the  difficulty 
of  defining  when  a  defect  or 
noncompliance  presents  a  “significant 
safety  risk,”  the  agency  does  not  believe 
it  would  be  reasonable  to  impose  a 
requirement  such  as  this,  which  fails  to 
take  into  account  whether  a  recall  has 
achieved  a  high  completion  rate. 

CAS  also  commented  that  the  follow¬ 
up  notification  should  be  sent  by 
certified  mail,  not  post  card.  NHTSA 
continues  to  believe  that  it  should  retain 
discretion  to  decide  what  medium  or 
media  would  be  the  most  effective  for 
follow-up  notification  in  each 
individual  case. 

Mack  Truck  supported  the  follow-up 
notification  regulation,  noting  that  it  has 
a  practice  of  automatically  sending  a 
second  notice  if  recall  work  has  not 
been  done  on  a  vehicle  by  the  end  of  the 
second  calendar  quarter  of  a  recall 
campaign. 

Navistar  commented  that  the  recall 
completion  rate  should  be  based  on  the 
number  of  vehicles  in  service,  not  the 
number  produced.  The  agency  assumes 
that  this  comment  refers  to  one  of  the 
factors  the  NPRM  listed  for 
consideration  by  NHTSA  in  deciding 
whether  to  require  follow-up 
notification:  the  percentage  of  vehicles 
or  items  of  equipment  that  have  been 
presented  for  remedy  (proposed 
§  577.10(b)(1)).  The  agency  believes  it  is 
reasonable  to  continue  its  practice  of 
computing  recall  completion  rates  based 
on  the  number  of  recalled  units 
produced,  rather  than  the  number  in 
service  as  suggested  by  Navistar.  The 
number  of  items  produced  is  a  definite 
number  that  is  provided  to  NHTSA  by 
the  manufacturer  when  it  reports  its 
decision  that  there  is  a  safety-related 
defect  or  noncompliance,  whereas  the 
number  of  items  in  service  can  never  be 
more  than  a  rough  estimate.  Having 
such  a  definite  number  makes  it 
possible  for  NHTSA  to  compute  recall 
completion  rates  with  greater  accuracy 
than  would  be  possible  using  an 
estimate  of  how  many  items  are  in 
service. 
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Moreover,  the  number  of  items  iu 
service  will  change  during  the  course  of 
any  recall,  which  would  greatly 
complicate  the  task  of  arriving  at  precise 
completion  rates.^Moreover,  the  final 
rule  specifically  provides  that  recall 
completion  rate  is  only  one  of  several 
criteria  upon  which  the  agency  will  base 
a  decision  to  require  a  follow-up 
notihcation.  In  deciding  whether  a 
recall  completion  rate  is  inadequate,  the 
agency  wilt  consider  the  age  of  the 
recalled  items  and  other  factors  which 
might  significantly  reduce  the  number 
of  items  in  service  at  the  time  of  the 
recall.  It  recognizes  that  a  lower 
completion  rate  is  to  be  expected  where 
there  has  been  significant  attrition  in  the 
population  qf  items  in  use  by  the  time 
of  the  recall,  or  where  the  nature  of  the 
recalled  item  (e.g.,  something  that  is 
disposable  or  very  inexpensive)  makes  it 
less  likely  that  owners  will  respond  to 
a  recall. 

Navistar  also  commented  that  NHTSA 
should  only  require  a  follow-up 
notification  where  it  can  be  shown  that 
it  will  significantly  improve  the 
completion  rate.  Such  a  standard  is 
unworkable  and  is  also  inconsistent 
with  the  language  Congress  used  in 
authorizing  NHTSA  to  require  follow-up 
notification.  It  would  be  difficult,  if  not 
impossible,  to  demonstrate  in  advance 
that  a  follow-up  notification  would 
result  in  a  significant  improvement  of 
the  recall  completion  rate.  Moreover, 
the  Navistar  standard  is  inconsistent 
with  49  U.S.C.  30119(e),  which 
authorizes  the  agency  to  order  a  second 
notification  when  “notification  *  *  * 
has  not  resulted  in  an  adequate  number 
of  vehicles  or  items  of  motor  vehicle 
equipment  being  returned  for  remedy.” 

Navistar  also  expressed  concern  that 
unnecessary  follow-up  notices  could 
result  in  customer  confusion  and  wasted 
effort,  especially  when  recalled  vehicles 
are  old  and  a  significant  number  have 
been  scrapped.  The  agency  believes  that 
the  criteria  to  be  considered  by  the 
agency  will  provide  adequate  protecfion 
against  the  “wasted  effort”  that  Navistar 
fears. 

Polk  commented  that  state  vehicle 
registration  records  do  not  identify 
lessors/lessees,  so  that  obtaining  this 
information  for  renotification  purpose 
would  be  extremely  difficult.  The 
agency  has  addressed  these  concerns  in 
the  sections  of  the  final  rule  concerned 
with  leased  vehicle  notification  by 
requiring  all  notification  letters  to 
include  a  statement  directing  lessors  to 
notify  their  lessees.  See  49  CFR  577.5{i). 

Toyota  suggested  adding  another 
factor  to  be  considered:  the  likelihood 
that  the  owner  will  experience  the 
safety-related  defect  or  noncompliance. 


NHTSA  does  not  believe  that  this  is  an 
appropriate  criterion.  In  the  large 
majority  of  recalls,  there  is  no  way  of 
predicting  the  likelihood  that  an  owner 
will  experience  the  defect  or 
noncompliance.  It  would  be 
inconsistent  with  the  purpose  of  the 
Act,  which  is  to  prevent  accidents, 
injuries  and  fatalities  before  they 
happen,  to  fail  to  notify  an  owner  based 
on  a  prediction  that  the  problem  is  not 
likely  to  occur  in  a  particular  vehicle. 
The  final  rule  does  take  account  of  the 
fact  that  there  may  be  instances  in 
which  the  population  that  is  appropriate 
for  follow-up  notification  will  be 
smaller  than  that  covered  by  the  original 
recall  campaign.  Section  577.10(d) 
allows  NHTSA  to  narrow  the  scope  of 
the  population  that  will  receive  follow¬ 
up  notification  in  appropriate  instances. 

Toyota  also  commented  that  a  low 
completion  rate  should  not  be  the  only 
reason  the  agency  uses  to  justify 
requiring  renotification.  In  §  577.10(b), 
the  final  rule  lists  five  specific  factors, 
including  but  not  limited  to  the 
completion  rate,  that  the  agency  may 
consider.  It  also  authorizes  NHTSA  to 
consider  other  factors  that  are  consistent 
with  the  purpose  of  the  Act. 

NHTSA’s  Toll-Free  Hotline 

The  agency  is  adopting  a  final  rule 
amending  §  577.5(g)(l)(vii)  to  state  that 
the  telephone  number  for  its  toll-free 
Auto  Safety  Hotline  for  calls  originating 
in  the  Washington,  D.C.  area  is  (202) 
366-0123.  The  agency  received  no 
comments  on  this  proposed  change. 

Technical  Amendments 

NHTSA  is  adopting  several  technical 
amendments  to  49  CFR  Parts  552,  554, 
573  and  577  that  are  needed  to  make 
these  parts  consistent  with  the  new 
codification  of  the  enabling  statute  as 
Chapter  301  of  Title  49  of  the  United 
States  Code  (Pub.  L.  103-272  (July  5, 
1994))  and  with  the  language  of  the 
amendments  adopted  today.  These 
amendments  did  not  appear  in  the 
NPRM,  but  do  not  require  notice  and 
comment  because  they  are  technical 
amendments  only.  They  do  not  change 
the  meaning  of  these  regulations. 

With  respect  to  part  552,  the  technical 
amendments  are  as  follows.  Because  the 
final  rule  amends  the  title  of  §  552.8  to 
replace  “Determination  whether  to 
commence  a  proceeding”  with 
“Notification  of  agency  action  on  the 
petition,”  the  contents  to  part  552  is 
amended  to  reflect  this  change.  In 
addition,  §  30162(a)  of  Title  49  of  the 
United  States  Code  now  refers  to  a 
petition  for  a  proceeding  to  decide, 
rather  than  to  determine,  whether  to 
issue  an  order  requiring  a  manufacturer 


to  provide  notification  and  remedy  for 
a  safety-related  defect  or 
noncompliance.  Accordingly,  §  552.1, 
Scope,  is  amended  to  change  the  word 
“determination”  to  “decision.”  Section 
552.2,  Purpose,  is  amended  to  change 
“determinations”  to  “decisions.” 

Section  552.3,  General,  is  amended  to 
change  “determine”  to  “decide.”  The 
first  sentence  of  §552.7,  Public  Meeting, 
is  amended  to  change  “determination” 
to  “decision.”  Finally,  §  552.9(b),  Grant 
of  Petition,  is  amended  to  change 
“determine”  to  “decide.” 

The  agency  is  also  adopting  the 
following  technical  amendments  to  part 
554.  The  contents  section  is  amended  to 
change  the  word  “determinations”  to 
“decisions”  for  the  headings  of 
§§  554.10  and  554.11.  Section  554.2, 
Purpose,  is  amended  to  change 
“National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)”  to  “49  U.S.C. 
Chapter  301.”  Section  554.3, 
Application,  is  amended  to  change  the 
statutory  citations  to  reflect  the  new 
codification  in  Title  49.  The  headings  of 
§§  554.10  and  554.11  are  amended  to 
change  the  word  “determinations”  to 
“decisions,”  in  order  to  be  consistent 
with  the  new  statutory  language  at  49 
U.S.C.  30118.  The  text  of  these 
subsections  is  also  amended  to  replace 
the  words  “determine[sl”  or 
“determination”  with  “decidelsj”  or 
“decision”,  respectively,  wherever  they 
appear. 

The  technical  amendments  to  part  573 
are  as  follows.  Paragraphs  (b)-(f)  of 
§  573.3  are  amended  to  change  the 
words  “determined  to  exist”  to 
“decided  to  exist.”  The  definition  of 
“Act”  in  the  first  paragraph  of  §  573.4, 
Definitions,  is  amended  to  replace  “the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended  (15 
U.S.C.  1381,  etseq.)”  with  “49  U.S.C. 
Chapter  301.”  The  agency  is  also 
amending  the  second  sentence  of 
§  573.5(c)(1)  to  replace  “§  110(e)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1399(e)”  with  “49 
U.S.C.  §  30164(a).”  The  latter  two 
amendments  are  necessary  because  the 
July  1994  codification  repealed  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended,  and 
replaced  it  with  a  codification  in  Title 
49  of  the  United  States  Code. 

The  agency  is  adopting  the  following 
technical  amendments  to  part  577.  The 
Contents  to  part  577  is  amended  by 
changing  “S^.  577.5  Notification 
pursuant  to  a  manufacturer’s 
determination”  to  “Sec.  577.5 
Notification  pursuant  to  a 
mcmufacturer’s  decision”;  and  by 
changing  “Sec.  577.6  Notification 
pursuant  to  Administrator’s 
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determination”  to  “Sec.  577.6 
NotiHcation  pursuant  to  Administrator’s 
decision.”  S^ion  577.4,  Definitions,  is 
amended  by  changing  the  definition  of 
the  term  “Act”  firom  “the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  as  amended,  15  U.S.C.  1391  et 
seq.”  to  “49  U.S.C.  Chapter  301.” 

The  title  of  section  577.5  is  changed 
from  “Notification  pursuant  to  a 
manufacturer’s  determination”  to 
“Notification  pursuant  to  a 
manufacturer’s  decision.”  The  first 
sentence  of  §  577.5(a)  is  amended  by 
changing  “section  157  of  the  Act”  to  “49 
U.S.C.  30118(e).”  Paragraphs  (1)  and  (2) 
of  §  577.5(c)  are  amended  to  replace  the 
word  “determined”  with  “decided”  in 
the  text  to  be  used  by  manufacturers  in 
recall  notification  letters.  Section 
577.5(d)  is  amended  by  changing 
“determines”  to  “decides.” 

The  title  of  §  577.6  is  changed  from 
“Notification  pursuant  to  ’ 
Administrator’s  determination”  to 
“Notification  pursuant  to 
Administrator’s  decision.”  Section 
577.6(a)  is  amended  by  changing 
“section  152  of  the  Act”  to  “49  U.S.C.  .. 
section  30118(b).”  Section  577.6(b)  is 
amended  by  changing  “determines”  to 
“decides”  in  subsection  (3);  by  changing 
“determination”  to  “decision”  in 
subsection  (5);  by  changing 
“determination”  to  “decision”  in 
subsections  (9)(i)  (A)  and  (C);  and  by 
changing  “determination”  to  “decision” 
in  subsections  (10)(iv)  and  (11).  Section 
577.6(c)(1)  is  amended  by  changing 
“determination”  to  “decision.”  Section 
577.7,  Time  and  maimer  of  notification, 
is  amended  by  revising  subsection 
(a)(2)(ii)(B)  by  replacing  “determined” 
by  “decided,”  by  replacing  “necessary” 
with  “required”  and  by  replacing 
“determine”  with  “require.” 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  final  rule 
and  determined  that  it  is  neither 
“major”  within  the  meaning  of 
Executive  Order  12291  nor  “significant” 
within  the  meaning  of  the  Department 
of  Transportation  regulatory  policies 
and  procedures. 

The  provisions  of  this  final  rule  that 
would  result  in  additional  costs  would 
be  the  one  that  extends  from  five  to  a 
maximum  of  eight  years  the  period  for 
which  motor  vehicle  manufacturers 
must  retain  records  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety;  and  the  one  that 
authorizes  NHTSA  to  require 
manufacturers  of  motor  vehicles  and 


motor  vehicle  equipment  to  mail  a 
follow-up  notification  of  a  safety-related 
defect  or  noncompliance  if  it  determines 
that  the  number  of  vehicles  or  items  of 
equipment  that  have  received  the 
remedy  is  inadequate. 

Other  provisions  that  will  result  in 
additional  costs  are  the  one  that  would 
require  vehicle  lessors  to  mail 
notification  of  safety-related  defects  or 
noncompliances  with  Federal  motor 
vehicle  safety  standards  to  each  lessee 
of  a  vehicle  covered  by  the  notification 
and  remedy  campaign  and  the 
requirement  that  lessors  maintain  lists 
of  lessees  to  whom  they  send  such 
notification. 

The  costs  associated  with  requiring 
manufacturers  to  retain  records  for  a 
longer  period  should  be  minimal  if  not 
negligible,  and  would  be  offset  by  the 
benefit  that  would  result  from  the 
manufacturers’  ability  to' determine  the 
existence  of  safety-related  defects  and 
noncompliances  with  safety  standards 
in  a  wider  range  of  vehicles,  as  well  as 
the  enhancement  of  NHTSA’s 
enforcement  efforts,  particularly  with 
respect  to  latent  defects  and 
noncpmpliances.  The  cost  of  sending 
out  a  follow-up  .notification  will  be  less 
than  that  incurred  for  an  initial 
notification,  as  it  will  be  required  only 
in  those  cases  in  which  the  agency 
makes  a  determination  that  the  response 
to  the  first  notification  is  inadequate; 
and  will  only  involve  a  fraction  of  the 
vehicles  or  items  of  equipment  subject 
to  the  initial  recall,  i.e.,  those  that  have, 
not  yet  been  remedied.  The  cost  of  the 
follow-up  notification  will  be 
outweighed  by  the  benefit  of  increasing 
the  number  of  noncompliant  and 
defective  vehicles  and  items  of  motor 
vehicle  equipment  that  are  remedied.  In 
addition,  the  provisions  relating  to 
follow-up  notification  are  required  by 
the  amendments  added  by  ISTEA. 

The  cost  of  vehicle  lessor  notification 
of  lessees  is  offset  by  the  safety  benefit 
that  would  result  from  the  increased 
number  of  individuals  who  would 
return  for  remedy  a  vehicle  or  item  of 
equipment  that  has  a  safety-related  .. 
defect  or  does  not  comply  with  a 
Federal  motor  vehicle  safety  standard. 

In  addition,  this  provision  is  required  by 
the  amendments  added  by  ISTEA. 

The  cost  of  the  requirement  that 
vehicle  lessors  maintain  lists  of  lessees 
of  leased  vehicles  involved  in 
notification  and  remedy  campaigns  is 
outweighed  by  the  fact  that  these 
records  will  enable  NHTSA  to  enforce 
the  statutory  requirement  that  lessees  be 
notified  of  the  existence  of  safety-related 
defects  or  standards  noncompliances  in 
their  vehicles  and  of  the  availability  of 
a  remedy  without  charge  for  the  defect 


or  noncompliance.  In  addition,  the 
information  to  be  retained  is  minimal, 
consisting  only  of  the  identities  of  the 
vehicle,  the  lessee  and  the  recall,  and 
the  date  the  lessor  sent  the  notification 
to  the  lessee. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  proposed 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  regulations  implementing  the 
statutory  amendment  authorizing 
NHTSA  to  require  a  follow-up 
notification  in  instances  where  it 
determines  that  an  initial  notification 
has  not  resulted  in  the  rpmedy  of  cm 
adequate  number  of  defective  or  non¬ 
complying  vehicles  or  items  of  motor 
vehicle  equipment  will  affect  motor 
vehicle  equipment  manufacturers  who 
are  small  businesses.  However,  the 
agency  anticipates  that  the  effect  on 
those  entities  will  not  be  significant 
because  the  proposed  regulations 
implementing  this  provision  allow 
flexibility  in  the  amount  of  information 
that  would  be  required  for  the  second 
notification,  and  also  permit  reducing 
postage  costs  through  the  use  of  post¬ 
cards  instead  of  first-class  letters  in 
appropriate  circumstances. 

The  new  provisions  requiring  lessors 
to  notify  lessees  of  safety-related  defects 
or  noncompliances  in. leased  motor 
vehicles,  which  are  being  adopted 
pursuant  to  a  statutory  amendmentfi 
requiring  such  notification,  will  also 
affect  vehicle  lessors  who  are  small 
businesses.  However,  NHTSA 
anticipates  that  the  effect  of  these 
amendments  on  these  entities  will  be 
minimized  by  the  exception  to  the 
requirement  for  notification  by  the 
lessor  in  cases  where  a  lessor  and  a 
manufacturer  have  agreed  that  the 
manufacturer  will  notify  lessees 
directly.  In  addition,  the  amendments 
provisions  should  result  in  a  safety 
benefit  as  more  leased  vehicles  will  be 
returned  for  remedy  of  safety-related 
defects  and  noncompliances  with 
Federal  motor  vehicle  safety  standards. 

With  respect  to  the  additional 
recordkeeping  requirements  adopted  for 
vehicle  lessors,  the  amount  of 
information  required  is  small  and 
should  not  place  any  significant  cc^t 
burdens  on  the  lessors.  The  information 
is  essential  to  the  agency’s  ability  to 
enforce  the  new  provisions  requiring 
lessors  to  notify  lessees  of  safety-related 
defects  and  noncompliances  with 
Federal  motor  vehicle  safety  standards 
in  their  vehicles,  and  the  economic 
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impact  will  be  outweighed  by  the 
benefit  to  safety  from  NHTSA’s  ability 
to  enforce  this  provision  effectively. ' 

To  the  extent  the  above  amendments 
do  have  an  impact  on  small  businesses, 
those  impacts  are  minimal  and  would 
be  offset  by  the  safety  benefits  that  they 
would  provide. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  analyzed  the  environmental 
impacts  of  this  rulemaking  action  and 
determined  that  implementation  of  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  new  record-keeping 
requirements  will  not  introduce  any 
new  or  harmful  matter  into  the 
environment. 

4.  Paperwork  Reduction  Act 

Certain  provisions  in  the  final  rule 
that  would  require  manufacturers  to 
submit  information  to  NHTSA,  and  to 
retain  other  information,  are  considered 
to  be  information  collection 
requirements,  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  The 
provision  in  the  rule  that  would  require 
vehicle  lessors  to  retain  information  is 
considered  to  be  an  information 
collection  requirement,  as  that  term  is 
defined  by  the  Office  of  Management 
and  Budget  (OMB)  in  5  CFR  part  1320. 
Accordingly,  this  requirement  has  been 
submitted  to  OMB  for  its  approval, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Comments  on  the 
proposed  information  collection 
requirements  were  solicited  in  the 
NPRM.  No  comments  on  these 
requirements  were  received  by  NHTSA. 

5.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects 

49  CFR  Part  552 

Administrative  practice  and 
procedure;  Motor  vehicle  safety; 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  554 

Administrative  practice  and 
procedure;  Motor  vehicle  safety. 


49  CFR  Part  573 

Imports;  Motor  vehicle  safety;  Motor 
vehicles;  Reporting  and  recordkeeping 
requirements;  tires. 

49  CFR  Part  576 

Motor  vehicle  safety;  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  577 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing, 
parts  552,  554,  573,  576,  and  577  of  title 
49  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  552— PETITIONS  FOR 
RULEMAKING,  DEFECT,  AND 
NONCOMPLIANCE  ORDERS 

1.  The  authority  citation  for  Part  552 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30111,  30118,  30162; 
delegation  of  authority  at  49  CFR  1.50. 

2. -3.  Section  552.1  is  revised  to  read 
as  follows: 

§  552.1  Scope. 

This  part  establishes  procedures  for 
the  submission  and  disposition  of 
petitions  filed  by  interested  persons 
pursuant  to  49  U.S.C.  Chapters  301,  305, 
321, 323,  325,  327,  329  and  331  to 
initiate  rulemaking  or  to  make  a 
decision  that  a  motor  vehicle  or  item  of 
replacement  equipment  does  not 
comply  with  an  applicable  Federal 
motor  vehicle  safety  standard  or 
contains  a  defect  which  relates  to  motor 
vehicle  safety. 

4.  Section  552.2  is  revised  to  read  as 
follows: 

§552.2  Purpose. 

The  purpose  of  this  part  is  to  enable 
the  National  Highway  Traffic  Safety 
Administration  to  identify  and  respond 
on  a  timely  basis  to  petitions  for 
rulemaking  or  defect  or  noncompliance 
decisions,  and  to  inform  the  public  of 
the  procedures  following  in  response  to 
such  petitions. 

5.  Section  552.3  is  revised  to  read  as 
follows: 

§  552.3  General. 

Any  interested  person  may  file  with 
the  Administrator  a  petition  requesting 
him: 

(a)  to  commence  a  proceeding 
respecting  the  issuance,  amendment  or 
revocation  of  a  motor  vehicle  safety 
standard,  or 

(b)  to  commence  a  proceeding  to 
decide  whether  to  issue  an  order 
concerning  the  notification  and  remedy 
of  a  failure  of  a  motor  vehicle  or  item 
of  replacement  equipment  to  comply 
with  an  applicable  motor  vehicle  safety 


standard  or  a  defect  in  such  vehicle  or 
equipment  that  relates  to  motor  vehicle 
safety. 

6.  Section  552.6  is  revised  to  read  as 
follows: 

/ 

§552.6  Technical  review. 

The  appropriate  Associate 
Administrator  conducts  a  technical 
review  of  the  petition.  The  technical 
review  may  consist  of  an  analysis  of  the 
material  submitted,  together  with 
information  already  in  the  possession  of 
the  agency.  It  may  also  include  the 
collection  of  additional  information,  or 
a  public  meeting  in  accordance  with 
§552.7. 

7.  Section  552.8  is  revised  to  read  as 
follows: 

§  552.8  Notification  of  agency  action  on 
the  petition. 

After  considering  the  technical  review 
conducted  under  §  552.6,  and  taking 
into  account  appropriate  factors,  which 
may  include,  among  others,  allocation 
of  agency  resources,  agency  priorities 
and  the  likelihood  of  success  in  « 
litigation  which  might  arise  from  the 
order,  the  Administrator  will  grant  or 
deny  the  petition.  NHTSA  will  notify 
the  petitioner  of  the  decision  to  grant  or 
deny  the  petition  within  120  days  after 
its  receipt  of  the  petition. 

PART  554— STANDARDS 
ENFORCEMENT  AND  DEFECT 
INVESTIGATIONS 

8.  The  authority  citation  for  part  554 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30102-103,  30111- 
112,  30117-121,  30162,  30165-67;  delegation 
of  authority  at  49  CFR  1.50. 

9. -10.  Section  554.2  is  revised  to  read 
as  follows: 

§554.2  Purpose. 

The  purpose  of  this  part  is  to  inform 
interested  persons  of  the  procedures 
,  followed  by  the  National  Highway 
Traffic  Safety  Administration  in  order 
more  fairly  and  effectivelv  to  implement 
49  U.S.C.  Chapter  301. 

11.  Section  554.3  is  revised  to  read  as 
follows: 

§554.3  Application. 

This  part  applies  to  actions, 
investigations,  and  defect  and 
noncompliance  decisions  of  the 
National  Highway  traffic  Safety 
Administration  under  49  U.S.C.  30116, 
30117,  30118,  30120  and  30165. 

12.  Section  554.10  is  amended  by 
revising  paragraphs  (a),  (b),  (c), 
introductory  test,  (c)(2)  and  (c)(4),  and 
by  removing  paragraph  (e),  to  read  as 
follows: 
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§  554. 1 0  Initial  decisions  and  public 
n«eetings. 

(a)  An  initial  decision  of  failure  to 
comply  with  safety  standards  or  of  a 
safety-related  defect  is  made  by  the 
Administrator  or  his  delegate  based  on 
the  completed  investigative  file 
compiled  by  the  appropriate  office. 

(b)  The  decision  is  communicated  to 
the  manufacturer  in  a  letter  which 
makes  available  all  information  on 
which  the  decision  is  based.  The  letter 
advises  the  manufacturer  of  his  right  to 
present  information,  views,  and 
arguments  to  establish  that  there  is  no 
defect  or  failure  to  comply  or  that  the 
alleged  defect  does  not  affect  motor 
vehicle  safety.  The  letter  also  specifies 
the  time  and  place  of  a  public  meeting 
for  the  presentation  of  arguments  or  sets 
a  date  by  which  written  comments  must 
be  submitted.  Submission  of  all 
information,  whether  at  a  public 
meeting  or  in  written  form,  is  normally 
scheduled  about  30  days  after  the  initial 
decision.  The  deadline  for  submission 
of  information  can  be  extended  for  good 
cause  shown. 

(c)  Public  notice  of  an  initial  decision 
is  made  in  a  Federal  Register  notice 
that — 

***** 

(2)  Summarizes  the  information  on 
which  the  decision  is  based. 

***** 

(4)  States  the  time  and  place  of  a 
public  meeting  or  the  deadline  for 
written  submission  in  which  the 
manufacturer  and  interested  persons 
may  present  information,  views,  and 
arguments  respecting  the  decision. 
***** 

13.  Section  554.11  is  revised  to  read 
as  follows: 

§  554. 11  Final  decisions. 

(a)  The  Administrator  bases  his  final 
decision  on  the  completed  investigative 
file  and  on  information,  views,  and 
arguments  submitted  at  the  public 
meeting. 

(b)  If  the  Administrator  decides  that  a 
failure  to  comply  or  a  safety-related 
defect  exists,  he  orders  the  manufacturer 
to  furnish  the  notification  specified  in 
49  U.S.C.  30118  and  30119  and  to 
remedy  the  defect  or  failure  to  comply. 

(c)  If  the  Administrator  closes  an 
investigation  following  an  initial 
determination,  without  making  a  final 
determination  that  a  failure  to  comply 
or  a  safety-related  defect  exists,  he  or 
she  will  so  notify  the  manufacturer  and 
publish  a  notice  of  that  closing  in  the 
Federal  Register. 

(d)  A  statement  of  the  Administrator’s 
final  decision  and  the  reasons  for  it 
appears  in  each  completed  public  file. 


PART  575— DEFECT  AND 
NONCOMPLIANCE  REPORTS 

14.  The  authority  citation  for  part  573 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30102-103,  30112, 
30117-121,  30166-167;  delegation  of 
authority  at  49  CFR  1.50. 

§573.3  [Amended] 

15.  Section  573.3  is  amending  by 
revising  paragraphs  (b)  through  (f)  to 
read  as  follows: 

***** 

(b)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  a 
motor  vehicle  or  equipment  item 
imported  into  the  United  States, 
compliance  with  §§  573.5  and  573.6  by 
either  the  fabricating  manufacturer  or 
the  importer  of  the  vehicle  or  equipment 
item  shall  be  considered  compliance  by 
both. 

(c)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  a 
vehicle  manufactured  in  two  or  more 
stages,  compliance  with  §§  573,5  and 
573.6  by  either  the  manufacturer  of  the 
incomplete  vehicle  or  any  subsequent 
manufacturer  of  the  vehicle  shall  be 
considered  compliance  by  all 
manufacturers. 

(d)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  an 
item  of  replacement  equipment  (except 
tires)  compliance  with  §§  573.5  and 
573.6  by  the  brand  name  or  trademark 
owner  shall  be  considered  compliance 
by  the  manufacturer.  Tire  brand  name 
owners  are  considered  manufacturers 
(49  U.S.C.  10102(b)(1)(E))  and  have  the 
same  reporting  requirements  as 
manufacturers. 

(e)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  an 
item  of  original  equipment  used  in  the 
vehicles  of  only  one  vehicle 
manufacturer,  compliance  with  §§  573.5 
and  573.6  by  either  the  vehicle  or 
equipment  manufacturer  shall  be 
considered  compliance  by  both. 

(f)  In  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in 
original  equipment  installed  in  the 
vehicles  of  more  than  one  manufacturer, 
compliance  with  §  573.5  is  required  of 
the  equipment  manufacturer  as  to  the 
equipment  item,  and  of  each  vehicle 
manufacturer  as  to  the  vehicles  in 
which  the  equipment  has  been  installed. 
Compliance  with  §  573.6  is  required  of 
the  manufacturer  who  is  conducting  the 
recall  campaign. 

16.  Section  573.4  is  amended  by 
revising  the  definition  of  “Act”  and  by 
adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 


§573.4  Definitions. 
***** 

Act  means  49  U.S.C.  Chapter  301, 
*****  ) 

Leased  motor  vehicle  means  any 
motor  vehicle  that  is  leased  to  a  person 
for  a  term  of  at  least  four  months  by  a 
lessor  who  has  leased  five  or  more 
vehicles  in  the  twelve  months  preceding 
the  date  of  notification  by  the  vehicle 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  the  motor  vehicle. 

Lessee  means  a  person  who  is  the 
lessee  of  a  leased  motor  vehicle  as 
defined  in  this  section. 

Lessor  means  a  person  or  entity  that 
is  the  owner,  as  reflected  on  the 
vehicle’s  title,  of  any  five  or  more  leased 
vehicles  (as  defined  in  this  section),  as 
of  the  date  of  notification  by  the 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  one  or  more  of  the  leased 
motor  vehicles. 

Readable  form  means  a  form  readable 
by  the  unassisted  eye  or  readable  by 
machine.  If  readable  by  machine,  the 
submitting  party  must  obtain  written 
confirmation  from  the  Office  of  Defects 
Investigation  immediately  prior  to 
submission  that  the  machine  is  readily 
available  to  NHTSA.  For  all  similar 
information  responses,  once  a 
manufacturer  has  obtained  approval  for 
the  original  response  in  that  form,  it  will 
not  have  to  obtain  approval  for  future 
submissions  in  the  same  form.  In 
addition,  all  coded  information  must  be 
accompanied  by  an  explanation  of  the 
codes  used. 

17.  Section  573.5  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)(1)  and  the  introductory 
text  of  paragraph  (c)(2),  by  adding 
paragraphs  (c)(2)(iv)  and  (v),  by 
redesignating  paragraph  (c)(8)  as 
paragraph  (c)(8)(i),  by  adding  new 
paragraphs  (c)(8)(ii) — (vi),  and  by 
adding  new  paragraphs  (c)(10)  and 
(c)(ll),  to  read  as  follows: 

§  573.5  Defect  and  noncompliance 
information  report 
***** 

(c)  *  *  *  jn  the  case  of  a  defect  or 
noncompliance  decided  to  exist  in  an 
imported  vehicle  or  item  of  equipment, 
the  agency  designated  by  the  fabricating 
manufacturer  pursuant  to  49  U.S.C. 

section  30164(a)  shall  be  also  stated. 

*  *  * 

(2)  Identification  of  the  vehicles  or 
items  of  motor  vehicle  equipment 
potentially  containing  the  defect  or 
noncompliance,  including  a  description 
of  the  manufacturer’s  basis  for  its 
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determination  of  the  recall  population 
and  a  description  of  how  the  vehicles  or 
items  of  equipment  to  be  recalled  differ 
from  similar  vehicles  or  items  of 
equipment  that  the  manufacturer  has 
not  included  in  the  recall. 
***** 

(iv)  In  the  case  of  motor  vehicles  or 
items  of  motor  vehicle  equipment  in 
which  the  component  that  contains  the 
defect  or  noncompliance  was 
manufactured  by  a  different 
manufacturer  from  the  reporting 
manufacturer,  the  reporting 
manufacturer  shall  identify  the 
component  and  the  manufacturer  of  the 
component  by  name,  business  address, 
and  business  telephone  number.  If  the 
reporting  manufacturer  does  not  know 
the  identity  of  the  manufacturer  of  the 
component,  it  shall  identify  the  entity 
from  which  it  was  obtained. 

(v)  In  the  case  of  items  of  motor 
vehicle  equipment,  the  manufacturer  of 
the  equipment  shall  identify  by  name, 
business  address,  and  business 
telephone  number  every  manufacturer 
that  purchases  the  defective  or 
noncomplying  component  for  use  or 
installation  in  new  motor  vehicles  or 
new  items  of  motor  vehicle  equipment. 
***** 

(8)(i)  A  description  of  the 
manufacturer’s  program  for  remedying 
the  defect  or  noncompliance.  The 
manufacturer’s  program  will  be 
available  for  inspection  in  the  public 
docket.  Room  5109,  Nassif  Building,  400 
Seventh  Street,  SW,  Washington  DC 
20590. 

(ii)  If  a  manufacturer  anticipates  that 
its  notification  campaign  will 
commence  more  than  30  days  after  it 
has  notified  NHTSA  that  a  safety-related 
defect  or  noncompliance  exists,  or 
anticipates  that  the  notification 
campaign  will  not  be  completed  within 
75  days  after  it  has  notified  NHTSA  of 
that  decision,  the  manufacturer  shall 
include  with  its  report  to  NHTSA  a 
proposed  schedule  for  the  notification 
campaign,  firom  commencement  thrbugh 
completion.  If  the  remedy  for  the  defect 
or  noncompliance  is  not  available  at  the 
time  of  the  owner  notification,  the 
report  shall  state  when  the  remedy  will 
be  provided  to  owners.  The 
manufacturer  shall  also  identify  and 
describe  in  detail  the  factors  on  which 
the  proposed  schedule  is  based.  The 
manufacturer’s  proposed  schedule  shall 
be  subject  to  disapproval  by  the 
Administrator,  if  the  Administrator 
determines  that  it  will  lead  to 
unreasonable  delays  in  the  notification 
of  and  remedy  for  the  defect  or 
noncompliance. 


(iii)  The  manufacturer  shall  describe 
any  factors  that  it  anticipates  could 
interfere  with  its  ability  to  adhere  to  the 
proposed  schedule  and  state  with 
specificity  the  likely  effect  of  each  such 
factor. 

(iv)  A  manufacturer  that  is  unable  to 
conduct  its  notification  campaign  in 
accordance  with  the  schedule  submitted 
pursuant  to  paragraph  (c)(8)(ii)  of  this 
section,  or  that  is  otherwise  unable  to 
complete  owner  notification  within  75 
days  after  notifying  NHTSA  of  its  defect 
or  noncompliance  decision,  shall 
promptly  advise  NHTSA  of  its  inability 
to  do  so  and  provide  an  explanation  for 
such  inability,  along  with  a  revised 
schedule,  or  a  new  schedule  in  those 
instances  in  which  the  manufacturer 
had  not  previously  submitted  a 
schedule.  Such  submission  shall 
contain  the  basis  for  the  new  or  revised 
schedule,  which  shall  also  be  subject  to 
disapproval  by  the  Administrator. 

(v)  If  a  manufacturer  intends  to  file  a 
petition  for  an  exemption  from  the 
recall  requirements  of  the  Act  on  the 
basis  that  a  defect  or  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  it  shall  notify  NHTSA  of 
that  intention  in  its  original  report  to 
NHTSA  of  the  defect  or  noncompliance. 
If  such  a  petition  is  filed  and 
subsequently  denied,  the  time  period 
under  which  an  owner  notification 
schedule  must  be  filed  under  paragraph 
(cK8)  of  this  section  shall  run  from  the 
date  of  the  denial  of  the  petition. 

(vi)  If  a  manufacturer  advises  NHTSA 
that  it  intends  to  file  such  a  petition, 
and  does  not  do  so  within  the  30-day 
period  established  by  49  CFR  556.4(c), 
the  time  periods  for  ascertaining 
whether  an  owner  notification  schedule 
must  be  filed  under  this  section  shall 
run  from  the  end  of  that  30-day  period. 
Any  such  schedule  must  be  filed  no 
later  than  the  fifth  business  day  after 
that  date. 

***** 

(10)  Except  as  authorized  by  the 
Administrator,  the  manufacturer  shall 
submit  a  copy  of  its  proposed  owner 
notification  letter  to  the  Office  of 
Defects  Investigation  (“ODI”)  no  fewer 
than  five  Federal  government  business 
days  before  it  intends  to  begin  mailing 
it  to  owners.  Submission  shall  be  made 
by  any  means  which  permits  the 
manufacturer  to  verily  promptly  that  the 
copy  of  the  proposed  letter  was  in  fact 
received  by  ODI  and  the  date  it  was 
received  by  ODI. 

(11)  The  manufacturer’s  campaign 
number,  if  it  is  not  identical  to  the 
identification  number  assigned  by 
NHTSA. 

18.  Section  573.6  is  amended  by 
revising  the  first  sentence  of  paragraph 


(a),  adding  a  new  paragraph  (b)(6)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  573.6  Quarterly  reports. 

(a)  Each  manufacturer  who  is 
conducting  a  defect  or  noncompliance 
notification  campaign  to  manufacturers, 
distributors,  dealers,  or  owners  shall 
submit  to  NHTSA  a  report  in 
accordance  with  paragraphs  (b),  (c),  and 
(d)  of  this  section.  *  *  * 

(b)  *  *  * 

(6)  In  reports  by  equipment 
manufacturers,  the  number  of  items  of 
equipment  repaired  and/or  returned  by 
dealers,  other  retailers,  and  distributors 
to  the  manufacturer  prior  to  their  first 
sale  to  the  public. 

***** 

(d)  The  reports  required  by  this 
section  shall  be  submitted  in  accordance 
with  the  following  schedule,  except  that 
if  the  due  date  specified  below  falls  on 
a  Saturday,  Sunday  or  Federal  holiday, 
the  report  shall  be  submitted  on  the  next 
day  that  is  a  business  day  for  the 
Federal  government: 

(1)  For  the  first  calendar  quarter 
(January  1  through  March  31),  on  or 
before  April  30; 

(2)  For  the  second  calendar  quarter 
(April  1  through  June  30),  on  or  before 
July  30; 

(3)  For  the  third  calendar  quarter  (July 
1  through  September  30),  on  or  before 
October  30;  and 

(4)  For  the  fourth  calendar  quarter 
(October  1  through  December  31),  on  or 
before  January  30. 

19.  Section  573.7  is  amended  by 
revising  the  heading  of  the  section  and 
by  adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§  573.7  Lists  of  purchasers,  owners, 
lessors  and  lessees. 
***** 

(d)  If  a  manufacturer  has  in  its 
possession  at  the  time  it  sends 
notification  of  a  safety-related  defect  or 
noncompliance  information  that  a 
vehicle  concerning  which  notification 
has  been  sent  is  a  leased  motor  vehicle, 
the  list(s)  maintained  by  a  manufacturer 
pursuant  to  paragraph  (a)  of  this  section 
shall  identify  the  vehicle  as  a  leased 
motor  vehicle,  and  shall  identify  the 
person  or  entity  to  whom  notification 
was  sent  as  the  lessor  or  lessee  of  the 
vehicle  (as  appropriate),  if  that 
information  is  known  to  the 
manufacturer.  The  manufacturer  may 
also  maintain  a  separate  list  which 
includes  only  leased  vehicles,  provided 
that  it  is  clearly  identified  as  such,  and 
that  it  meets  the  other  requirements  for 
a  list  prepared  pursuant  to  paragraph  (a) 
of  this  section. 
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(e)  Each  lessor  of  leased  motor 
vehicles  shall  maintain,  in  a  form 
suitable  for  inspection,  such  as 
computer  information  storage  devices  or 
card  files,  a  list  of  the  names  and 
addresses  of  all  lessees  to  which  the 
lessor  has  provided  notification  of  a 
defect  or  noncompliance  pursuant  to  49 
CFR  577.5(i).  The  list  shall  also  include 
the  make,  model,  and  vehicle 
identification  number  of  each  such 
leased  vehicle,  and  either  the  date  on 
which  the  lessor  mailed  notification  of 
the  defect  or  noncompliance  to  the 
lessee,  or  a  statement  that  the 
manufacturer  agreed  on  a  specified  date 
to  mail  the  notification  directly  to  the 
lessee.  A  manufacturer  that  provides 
notification  directly  to  lessees  shall 
maintain  a  list  containing  the  same 
information  as  that  required  by  this 
paragraph  to  be  maintained  by  lessors 
sending  notifications  to  lessees.  The 
information  required  by  this  paragraph 
must  be  retain^  by  the  manufacturer  or 
lessor  (whichever  sent  the  notification 
to  the  lessee)  for  one  calendar  year  from 
the  date  the  vehicle  lease  expires. 

20.  Section  573.8  is  revised  to  read  as 
follows: 

§  573.8  Notices,  bulletins,  and  other 
communications. 

Each  manufacturer  shall  furnish  to  the 
NHTSA  a  copy  of  all  notices,  bulletins, 
and  other  communications  (including 
those  transmitted  by  computer,  telefax 
or  other  electronic  means,  and  including 
warranty  and  policy  extension 
commimiques  and  product 
improvement  bulletins),  other  than 
those  required  to  be  submitted  pursuant 
to  §  573.5(c)(9),  sent  to  more  than  one 
manufacturer,  distributor,  dealer,  lessor, 
lessee,  or  purchaser,  regarding  any 
defect  in  its  vehicles  or  items  of 
equipment  (including  any  failure  or 
mallunction  beyond  normal 
deterioration  in  use,  or  any  failure  of 
performance,  or  any  flaw  or  unintended 
deviation  from  design  specifications), 
whether  or  not  such  defect  is  safety- 
related.  Copies  shall  be  in  readable  form 
and  shall  be  submitted  monthly,  not 
more  than  five  (5)  working  days  after  the 
end  of  each  month. 

PART  576— RECORD  RETENTION 

21.  The  authority  citation  for  part  576 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30112,  30115,  30117- 
121,  30166-167;  delegation  of  authority  at  49 
CFR  1.50. 

22.  Section  576.5  is  revised  to  read  as 
follows: 


§  576.5  Basic  requirements. 

Each  manufacturer  of  motor  vehicles 
shall  retain  as  specified  in  §  576.7  every 
record  described  in  §  576.6  for  eight 
years  from  the  last  date  of  the  model 
year  in  which  the  vehicle  to  which  it 
relates  was  produced. 

23.  Section  576.6  is  revised  to  read  as 
follows: 

§  576.6  Records. 

Records  to  be  retained  by 
manufacturers  under  this  part  include 
all  documentary  materials,  films,  tapes, 
and  other  information-storing  media 
that  contain  information  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety.  Such  records 
include,  but  are  not  limited  to, 
communications  ft'om  vehicle  users  and 
memoranda  of  user  complaints;  reports 
and  other  documents,  including 
material  generated  or  communicated  by 
computer,  telefax  or  other  electronic 
means,  that  are  related  to  work 
performed  under,  or  claims  made  under, 
warranties;  service  reports  or  similar 
documents,  including  electronic 
transmissions,  from  dealers  or 
manufacturer’s  field  personnel;  and  any 
lists,  compilations,  analyses,  or 
discussions  of  malfunctions  that  may  be 
related  to  motor  vehicle  safety 
contained  in  internal  or  external 
correspondence  of  the  manufacturer, 
including  communications  transmitted 
electronically. 

PART  577— DEFECT  AND 
NONCOMPLIANCE  NOTIFICATION 

24.  The  authority  citation  for  part  577 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30102-103,  30112, 
30115,  30117-121,  30166-167;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

25. -26.  Section  577.4  is  amended  by 
revising  the  definition  of  “Act”,  and  by 
adding  the  following  definitions,  in  ^ 
alphabetical  order,  to  read  as  follows: 

§  577.4  Definitions. 
***** 

Act  means  49  U.S.C.  Chapter  30101- 
30169. 

***** 

Leased  motor  vehicle  means  any 
motor  vehicle  that  is  leased  to  a  person 
for  a  term  of  at  least  four  months  by  a 
lessor  who  has  leased  five  or  more 
vehicles  in  the  twelve  months  preceding 
the  date  of  notification  by  the  vehicle 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  the  motor  vehicle. 

Lessee  means  a  person  who  is  the 
lessee  of  a  leased  motor  vehicle  as 
defined  in  this  section. 


Lessor  means  a  person  or  entity  that 
is  the  owner,  as  reflected  on  the 
vehicle’s  title,  of  any  five  or  more  leased 
vehicles  (as  defined  in  this  section),  as 
of  the  date  of  notification  by  the 
manufacturer  of  the  existence  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  in  one  or  more  of  the  leased 
motor  vehicles. 

***** 

27,  Section  577.5  is  amended  by 
revising  the  heading  of  the  section  and 
the  fourth  sentence  of  paragraph  (a),  by 
adding  a  new  fifth,  sixth  and  seventh 
sentence  to  paragraph  (a),  by  revising 
paragraphs  (c)(1)  and  (2)  and  the 
parenthetical  in  paragraph  (g)(l)(vii), 
and  by  adding  new  paragraphs  (h)  and 
(i),  to  read  as  follows: 

§  577.5  Notification  pursuant  to  a 
manufacturer’s  decision. 

(a)  *  *  *  The  information  required 
by  paragraphs  (d)  through  (h)  of  this 
section  may  be  presented  in  any  order. 
The  manufacturer  shall  mark  the 
outside  of  each  envelope  in  which  it 
sends  an  owner  notification  letter  with 
a  notation  that  includes  the  words 
“SAFETY,”  RECALL,”  and  “NOTICE,” 
all  in  capital  letters  and  in  type  that  is 
larger  than  that  used  in  the  address 
section,  and  is  also  distinguishable  ft'om 
the  other  type  in  a  manner  other  than 
size.  Except  where  the  format  of  the 
envelope  has  been  previously  approved 
by  NH’TSA,  each  manufacturer  must 
submit  the  envelope  format  it  intends  to 
use  to  NHTSA  at  least  5  Federal 
government  business  days  before 
mailing  to  owners,  in  the  same  manner 
as  is  required  by  §  573.5(c)(9)  for  owner 
notification  letters. 
***** 

(c)  *  *  *  V 

(1)  “(Manufacturer’s  name  or 
division)  has  decided  that  a  defect 
which  relates  to  motor  vehicle  safety 
exists  in  (identified  motor  vehicles,  in 
the  case  of  notification  sent  by  a  motor 
vehicle  manufacturer;  identified 
replacement  equipment,  in  the  case  of 
notification  sent  by  a  replacement 
equipment  manufacturer);”  or 

(2)  “(Manufacturer’s  name  or 
division)  has  decided  that  (identified 
motor  vehicles,  in  the  case  of 
notification  sent  by  a  motor  vehicle 
manufacturer;  identified  replacement 
equipment,  in  the  case  of  notification 
sent  by  a  replacement  equipment 
manufacturer)  fail  to  conform  to  Federal 
Motor  Vehicle  Safety  Standard  No. 
(number  and  title  of  standard).” 

(g)  *  *  * 

(1)  *  *  * 
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(vii)  *  *  *  (Washington,  DC  area 
residents  may  call  202-366- 
0123)  •  *  * 

***** 

(h)  A  statement  that  describes  a 
lessor’s  obligation  under  Federal  law  to 
provide  a  lessee  of  the  vehicle  to  which 
the  notification  letter  refers  with  a  copy 
of  the  letter;  and  to  maintain  a  record 
which  identifies  the  lessee(s)  to  whom 
it  sent  a  copy  of  the  letter,  the  date  it 
sent  the  letter,  and  the  Vehicle 
Identification  Number(s)  of  the 
vehicle(s)  that  it  has  leased  to  that  lessee 
and  to  which  the  notification  applies. 
The  statement  must  also  include  the 
definition  of  “lessor”  set  forth  in  §  577.4 
of  this  part.  If  the  notification  is  being 
sent  directly  from  a  manufacturer  to  an 
individual  or  entity  that  the 
manufacturer  knows  to  be  a  lessee,  the 
manufacturer  need  not  include  a 
definition  of  lessor,  but  must  state  the 
requirement  of  Federal  law  regarding 
notification  of  lessees  and  that  it  is 
providing  notification  in  place  of  the 
lessor. 

(i)  Any  lessor  who  receives  a 
notification  of  a  determination  of  a 
safety-related  defect  or  noncompliance 
pertaining  to  any  leased  motor  vehicle 
shall  send  a  copy  of  such  notice  to  the 
lessee  as  prescribed  by  §  577.7(a)(2)(iv). 
This  requirement  applies  to  both  initial 
and  follow-up  notifications,  but  does 
not  apply  where  the  manufacturer  has 
notified  a  lessor’s  lessees  directly. 

28.  Section  577.6  is  amended  by 
revising  the  heading  of  the  section  and 
paragraph  (a),  paragraphs  (b)(2)(i)  and 
(ii),  (b)(3),  and  (b)(5),  paragraphs 
(b)(9)(i)(A)  and  (C),  and  paragraphs 
(b)(10)(iv),  (b)(ll),  and  (c)(1),  to  read  as 
follows: 

§  577.6  Notification  pursuant  to 
Administrator’s  decision. 

(a)  Agency-ordered  notification.  When 
a  manufacturer  is  ordered  pursuant  to 
49  U.S.C.  30118(b)  to  provide 
notification  of  a  defect  or 
noncompliance,  he  shall  provide  such 
notification  in  accordance  with  §§  577.5 
and  577.7,  except  that  the  statement 
required  by  paragraph  (c)  of  §  577.5 
shall  indicate  that  the  decision  has  been 
made'by  the  Administrator  of  the 
National  Highway  Traffic  Safety 
Administration. 

(b)  *  *  * 

(2)  *  *  * 

‘  (i)  “The  Administrator  of  the  National 
Highway  Traffic  Safety  Administration 
has  decided  that  a  defect  which  relates 
to  motor  vehicle  safety  exists  in 
(identified  motor  vehicles,  in  the  case  of 
notification  sent  by  a  memufacturer  of 
motor  vehicles:  identified  replacement 
equipment,  in  the  case  of  notification 


sent  by  a  manufacturer  of  replacement 
equipment);”  or 

(ii)  “The  Administrator  of  the 
National  Highway  Traffic  Safety 
Administration  has  decided  that 
(identified  motor  vehicles  in  the  case  of 
notification  sent  by  a  motor  vehicle 
manufacturer;  identified  replacement 
equipment,  in  the  case  of  notification 
sent  by  a  manufacturer  of  replacement 
equipment)  fail  to  conform  to  federal 
Motor  Vehicle  Safety  Standard  No. 
(number  and  title  of  standard).” 

(3)  When  the  Administrator  decides 
that  the  defect  or  noncompliance  may 
not  exist  in  each  such  vehicle  or  item  of 
replacement  equipment,  the 
manufacturer  may  include  an  additional 
statement  to  that  effect. 
***** 

(5)  A  clear  description  of  the 
Administrator’s  stated  basis  for  his 
decision,  as  provided  in  his  order, 
including  a  brief  summary  of  the 
evidence  and  reasoning  that  the 
Administrator  relied  upon  in  making  his 
decision. 

***** 

(9)  *  *  * 

(i)  *  *  * 

(A)  A  statement  that  the  remedy  will 
be  provided  without  charge  to  the 
owner  if  the  Court  upholds  the 
Administrator’s  decision; 
***** 

(C)  A  statement  that,  if  the  Court 
upholds  the  Administrator’s  decision, 
he  will  reimburse  the  owner  for  any 
reasonable  and  necessary  expenses  that 
the  owner  incurs  (not  in  excess  of  any 
amount  specified  by  the  Administrator) 
in  repairing  the  defect  or 
noncompliance  following  a  date, 
specified  by  the  memufacturer,  which 
shall  not  be  later  than  the  date  of  the 
Administrator’s  order  to  issue  this 
notification. 

***** 

(10)  *  •  * 

*  tr  *  *  * 

(iv)  The  manufacturer’s 
recommendations  of  service  facilities 
where  the  owner  could  have  the  repairs 
performed,  including  (in  the  case  of  a 
manufacturer  required  to  reimburse  if 
the  Administrator’s  decision  is  upheld 
in  the  court  proceeding)  at  least  one 
service  facility  for  whose  charges  the 
owner  will  be  fully  reimbursed  if  the 
Administrator’s  decision  is  upheld. 

(11)  A  statement  that  further  notice 
will  be  mailed  by  the  manufacturer  to 
the  owner  if  the  Administrator’s 
decision  is  upheld  in  the  court 
proceeding. 

***** 

(c)  *  *  * 


(1)  The  statement  required  by 
paragraph  (c)  of  §  577.5  shall  indicate 
that  the  decision  has  been  made  by  the 
Administrator  and  that  his  decision  has 
been  upheld  in  a  proceeding  in  the 
Federal  courts;  and 
***** 

29.  Section  577.7  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)(1),  by  adding  a  new  last 
sentence  to  paragraph  (a)(2)(i),  and  by 
adding  new  paragraph  (a)(2)(iv),  and 
revising  paragraph  (a)(2)(ii)(B),  to  read 
as  follows: 

§  577.7  Time  and  manner  of  notification. 

(a)  *  *  * 

(1)  Be  furnished  within  a  reasonable 
time  after  the  manufacturer  first  decides 
that  either  a  defect  that  relates  to  motor 
vehicle  safety  or  a  noncompliance 
exists.  The  Administrator  may  order  a 
manufacturer  to  send  the  notification  to 
owners  on  a  specific  date  where  the 
Administrator  finds,  after  consideration 
of  available  information  and  the  views 
of  the  manufacturer,  that  such 
notification  is  in  the  public  interest.  The 
factors  that  the  Administrator  may 
consider  include,  but  are  not  limited  to, 
the  severity  of  the  safety  risk;  the 
likelihood  of  occurrence  of  the  defect  or 
noncompliance;  whether  there  is 
something  that  an  owner  can  do  to 
reduce  either  the  likelihood  of 
occurrence  of  the  defect  or 
noncompliance  or  the  severity  of  the 
consequences:  whether  there  will  be  a 
delay  in  the  availability  of  the  remedy 
fiiom  the  manufacturer;  and  the 
anticipated  length  of  any  such  delay. 

(2)  *  *  * 

(!)***■  The  manufacturer  shall  also 
provide  notification  to  each  lessee  of  a 
leased  motor  vehicle  that  is  covered  by 
an  agreement  between  the  manufacturer 
and  a  lessor  under  which  the 
manufacturer  is  to  notify  lessees  directly 
of  safety-related  defects  and 
noncompliances. 

(ii)  *  *  * 

***** 

(B)  (Except  in  the  case  of  a  tire)  if 
decided  by  the  Administrator  to  be 
required  for  motor  vehicle  safety,  by 
public  notice  in  such  manner  as  the 
Administrator  may  require  after 
consultation  with  the  manufacturer. 
***** 

(iv)  In  the  case  of  a  notification  to  be 
sent  by  a  lessor  to  a  lessee  of  a  leased 
motor  vehicle,  by  first-class  mail  to  the 
most  recent  lessee  known  to  the  lessor. 
Such  notification  shall  be  mailed  within 
ten  days  of  the  lessor’s  receipt  of  the 
notification  fi-om  the  vehicle 
manufacturer. 

***** 
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30.  Section  577.8  is  revised  to  read  as 
follows: 

§  577.8  Disclaimers. 

(a)  A  notification  sent  pursuant  to 
§§  577.5,  577.6,  577.9  or  577.10 
regarding  a  defect  which  relates  to 
motor  vehicle  safety  shall  not,  except  as 
specifically  provided  in  this  part, 
contain  any  statement  or  implication 
that  there  is  no  defect,  that  the  defect 
does  not  relate  to  motor  vehicle  safety, 
or  that  the  defect  is  not  present  in  the 
owner’s  or  lessee’s  vehicle  or  item  of 
replacement  equipment.  This  section 
also  applies  to  any  notification  sent  to 
a  lessor  or  directly  to  a  lessee  by  a 
manufacturer. 

(b)  A  notification  sent  pursuant  to 
§§  577.5,  577.6,  577.9  or  577.10 
regarding  a  noncompliaivce  with  an 
applicable  motor  vehicle  safety  standard 
shall  not,  except  as  specifically 
provided  in  this  part,  contain  any 
statement  or  implication  that  there  is 
not  a  noncompliance,  or  that  the 
noDcompliance  is  not  present  in  the 
owner’s  or  lessee’s  vehicle  or  item  of 
replacement  equipment.  This  section 
also  applies  to  any  notification  sent  to 

a  lessor  or  directly  to  a  lessee  by  a 
manufacturer. 

31.  A  new  §  577.10  is  added  to  read 
as  follows: 

§  577.1 0  Follow-up  notification. 

(a)  If,  based  on  quarterly  reports 
submitted  pursuant  to  §  573.6  of  this 
part  or  other  available  information,  the 
Administrator  decides  that  a 
notification  of  a  safety-related  defect  of 
a  noncompliance  with  a  Federal  motor 
vehicle  safety  standard  sent  by  a 
manufacturer  has  not  resulted  in  an 
adequate  number  of  vehicles  or  items  of 
equipment  being  returned  for  remedy, 
the  Administrator  may  direct  the 
manufacturer  to  send  a  follow-up 
notification  in  accordance  with  this 
section.  The  scope,  timing,  form,  and 
content  of  such  follow-up  notification 
will  be  established  by  the 
Administrator,  in  consultation  with  the 
manufacturer,  to  maximize  the  number 
of  owners,  purchasers,  and  lessees  who 
will  present  their  vehicles  or  items  of 
equipment  for  remedy. 

(b)  The  Administrator  may  consider 
the  following  factors  in  deciding 
whether  or  not  to  require  a 
manufacturer  to  undertake  a  follow-up 
notification  campaign: 

(1)  The  percentage  of  covered  vehicles 
or  items  of  equipment  that  have  been 
presented  for  the  remedy: 

(2)  The  amount  of  time  that  has 
elapsed  since  the  prior  notification(s); 

(3)  The  likelihood  that  a  follow-up 
notification  will  increase  the  number  of 


vehicles  or  items  of  equipment  receiving 
the  remedy; 

(4)  The  seriousness  of  the  safety  risk 
from  the  defect  or  noncompliance; 

(5)  Whether  the  prior  notification(s) 
undertaken  by  the  manufacturer 
complied  with  the  requirements  of  the 
statute  and  regulations;  and 

(6)  Such  other  factors  as  are  consistent 
with  the  purpose  of  the  statute. 

(c)  A  manufacturer  shall  be  required 
to  provide  a  follow-up  notification 
under  this  section  only  with  respect  to 
vehicles  or  items  of  equipment  that  have 
not  been  returned  for  remedy  pursuant 
to  the  prior  notification(s). 

(d)  Except  where  the  Administrator 
determines  otherwise,  the  follow-up 
notification  shall  be  sent  to  the  same 
categories  of  recipients  that  received  the 
prior  notification(s). 

(e)  A  follow-up  notification  must 
include; 

(1)  A  statement  that  identifies  it  as  a 
follow-up  to  an  earlier  communication; 

(2)  A  statement  urging  the  recipient  to 
present  the  vehicle  or  item  of  equipment 
for  remedy;  and 

(3)  Except  as  determined  by  the 
Administrator,  the  information  required 
to  be  included  in  the  initial  notification. 

(f)  The  manufacturer  shall  maA;  the 
outside  of  each  envelope  in  which  it 
sends  a  follow-up  notification  in  a 
manner  which  meets  the  requirements 
of  §  577.5(a)  of  this  part. 

(g)  Notwithstanding  any  other 
provision  of  this  Part,  the  Administrator 
may  authorize  the  use  of  other  media 
besides  first-class  mail  for  a  follow-up 
notification. 

Issued  on:  March  24, 1995. 

Ricardo  Martinez, 

Administrator. 

(FR  Doc.  95-8130  Filed  4-4-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

[Docket  No.  950118017-5081-02;  I.D. 
122994 A] 

RIN  0648-AH82 

Atlantic  Sea  Scaliop  Fishery; 
Framework  Adjustment  4;  Temporary 
Reduction  in  Crew  Size  Limit 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Framework  Adjustment  4  to 
the  Atlantic  Sea  Scaliop  Fishery 
Management  Plan  (FMP).  This 
framework  adjustment  temporarily 
adjusts  the  maximum  crew  limit  on 
certain  vessels  participating  in  the 
scallop  fishery  fi'om  nine  to  seven 
through  February  29, 1996. 

EFFECTIVE  DATE:  May  1, 1995. 

ADDRESSES:  Copies  of  Amendment  4,  its 
regulatory  impact  review,  the  initial 
regulatory  flexibility  analysis,  the  final 
supplemental  environmental  impact 
statement,  and  the  supporting 
documents  for  Framework  Adjustment  4 
are  available  from  Douglas  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway,  Saugus,  MA 
01906-1097. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  NMFS,  Fishery  Policy  Analyst, 
508-281-9273. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  implementing 
Amendment  4  to  the  FMP  was 
published  on  January  19, 1994  (59  FR 
2757),  with  an  effective  date  for  most 
measures  of  March  1, 1994.  The 
amendment  retained  the  FMP’s 
objectives  to:  (1)  Restore  adult  stock 
abundance  and  age  distribution;  (2) 
increase  yield  per  recruit  for  each  stock; 
(3)  evaluate  plan  research,  development 
and  enforcement  costs;  and  (4) 
minimize  adverse  environmental 
impacts  on  sea  scallops. 

Amendment  4  changed  the  primary 
management  strategy  from  a  meat  count 
(size)  control  to  effort  control.  The 
amendment  controls  total  fishing  effort 
through  limited  access  permits  and  a 
schedule  of  reductions  in  allowable 
days-at-sea.  Supplemental  measures 
include  limits  on  increases  in  vessel 
fishing  power  to  control  the  amount  of 
fishing  pressure  and  to  help  control  the 
size  of  scallops  landed,  gear  restrictions, 
and  limits  on  the  number  of  crew 
members.  The  amendment  also  includes 
a  framework  procedure  for  adjusting  the 
management  measures  in  the  FMP. 
Initially,  the  maximum  crew  size  was 
set  at  nine. 

In  response  to  very  high  levels  of 
recruitment  documented  in  the  Mid- 
Atlantic  resource  area  (Regional 
Director’s  Status  Report,  January  1994), 
the  New  England  Fishery  Management 
Council  (Council)  recommended 
lowering  the  maximum  crew  size  limit 
from  nine  to  seven  until  December  31, 
1994.  NMFS  concurred  and  through 
Framework  Adjustment  1,  which  was 
published  on  July  19, 1994  (59  FR 
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36720),  with  an  effective  date  of  August 

17. 1994,  lowered  the  maximum  crew 
size  from  nine  to  seven  until  E)ecember 

31. 1994. 

Because  the  conditions  that  justified 
lowering  the  maximum  crew  size  limit 
to  seven  still  exist,  the  Council 
recommended  extending  the  maximmn 
crew  size  limit  of  seven  through  the  end 
of  the  1995-96  scallop  fishing  year. 

The  adjustments  being  maae  through 
the  framework  process  (§  650.40)  are 
within  the  scope  of  analyses  contained 
in  Amendment  4  and  the  final 
supplemental  environmental  impact 
statement.  Supplemental  rationale  and 
analyses  of  expected  biological  effects, 
economic  impacts,  impacts  on 
employment,  and  safety  concerns  are 
contained  within  the  supporting 
documents  for  Framework  Adjustments 
1  and  4  (see  ADDRESSES). 

NMFS  is  adjusting  the  scallop 
regulations  following  the  procedure  for 
framework  adjustments  established  by 
Amendment  4  and  codified  in  50  CFR 
part  650,  subpart  C.  The  Council 
followed  this  procediue,  by  developing 
and  analyzing  the  actions  over  the  span 
of  at  least  two  Coimcil  meetings,  on 
October  26  and  December  8, 1994. 
However,  because  the  December  8, 

1994,  meeting  was  not  annoimced  as  the 
second  and  final  of  the  two  required 
meetfhgs,  the  Council  recommended 
that  the  Director,  Northeast  Region, 
NMFS  (Regional  Director)  publish  the 
measmres  contained  in  Framework 
Adjustment  4  as  a  proposed  rule  to 
ensime  that  the  public  has  been  afforded 
sufficient  opportrmity  for  notice  and 
comment. 


In  accordance  with  the  regulations, 
public  comments  on  the  framework 
adjustment  were  taken  by  the  Council 
during  its  October  26, 1994,  and 
December  8, 1994,  meetings.  The 
comments  made  at  those  meetings,  as 
well  as  written  comments  received, 
were  discussed  in  detail  in  the  proposed 
rule  (60  FR  8622,  February  15, 1955) 
and  are  not  repeated  here. 

No  additional  comments  were 
received  during  the  comment  period 
that  followed  publication  of  the 
proposed  rule,  and  the  proposed  rule  is 
adopted  as  final  without  change. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

When  this  rule  was  proposed,  the 
Assistant  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that,  if 
adopted  as  proposed,  it  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because:  (1)  It  would  be  imlikely  to 
force  vessels  to  cease  or  substantially 
modify  operations,  (2)  many  vessels 
already  carried  crew  sizes  of  seven  or 
less  because  of  low  stock  abundance  of 
sea  scallops,  and  (3)  short-term  benefits 
of  harvesting  immature  sea  scallops  in 
1995  that  have  never  produced  young 
for  future  years  would  be  greatly 
outweighed  by  longer-term  benefits  to 
small  entities  for  the  next  several  years. 
As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 


List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  29, 1995. 

Samuel  W.  McKeen, 

Acting  Assistant  Administra  tor  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  650  is  amended 
as  follows: 

PART  650— ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  650.21,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  650.21  Gear  and  crew  restrictions. 
***** 

(c)  Crew  restrictions.  Limited  access 
vessels  participating  in  or  subject  to  the 
scallop  DAS  allocation  program  may 
have  no  more  than  seven  people  aboard, 
including  the  operator,  when  not 
docked  or  moored  in  port  through 
February  29, 1996,  and  nine  people 
aboard  when  not  docked  or  moored  in 
port  thereafter,  including  the  operator, 
vmless  participating  in  the  small  dredge 
program  specified  in  paragraph  (e)  of 
this  section,  or  otherwise  authorized  by 
the  Regional  Director. 
***** 

[FR  Doc.  95-8249  Filed  3-30-95;  3:55  pmj 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart956 

[Docket  No.  94AMA-FV-e56-1;  FV93-956- 
1PR1 

Sweet  Onions  Grown  in  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Secretary’s 
Decision  and  Referendum  Order  on  the 
Proposed  Marketing  Agreement  and 
Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  proposes  the  * 
issuance  of  a  marketing  agreement  and 
order  for  Walla  Walla  Sweet  Onions  in 
southeast  Washington  and  northeast 
Oregon  and  provides  growers  the 
opportunity  to  vote  in  a  referendum  to 
determine  if  they  favor  the  proposed 
order.  For  the  purposes  of  this 
document,  the  term  “Walla  Walla  Sweet 
Onions”  refers  to  sweet  onions  grown  in 
the  proposed  production  area,  which 
consists  of  designated  parts  of  Walla 
Walla  County,  Washington,  and 
designated  parts  of  Umatilla  County, 
Oregon.  The  proposed  order  and 
agreement  would  authorize  production 
and  marketing  research  and  marketing 
development  and  promotion  projects, 
including  paid  advertising,  and  would 
authorize  container  markings.  The  order 
would  be  administered  by  a  ten-member 
committee  consisting  of  six  producer 
members,  three  handler  members,  and  a 
public  member.  The  order  would  be 
financed  by  assessments  on  handlers  of 
Walla  Walla  Sweet  Onions  grown  in  the 
production  area.  A  primary  objective  of 
this  program  would  be  to  improve 
producer  returns  by  strengthening 
consumer  demand  through  various 
promotional  activities  and  by  reducing 
production  and  marketing  costs  through 
production  and  marketing  research. 
Walla  Walla  Sweet  Onion  producers 
would  vote  in  a  referendum  to 


determine  if  they  favor  issuance  of  the 
proposed  marketing  order. 

DATES:  The  referendum  shall  be 
conducted  from  April  7  through  April 
14, 1995.  The  representative  period  for 
the  pxirpose  of  the  referendum  herein 
ordered  is  January  1, 1994,  through 
December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Olson,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  S.W.  Third  Avenue, 
room  369,  Portland,  Oregon,  97204; 
telephone:  503-326-2724,  FAX:  503- 
326-7440;  or  Robert  F.  Matthews, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,.P.O.  Box  96456,  room 
2523-S,  Washington,  D.C.  20090-6456; 
telephone:  202t690-0464,  FAX:  202- 
720-5698. 

SUPPLEMENTARY  INFORMATION:  Prior’ 
documents  in  this  proceeding:  Notice  of 
Hearing,  issued  October  26, 1993,  and  t:. 
published  in  the  Federal  Register  on 
October  29, 1993  (58  FR  58105); 
Recommended.  Decision  and 
Opportunity  to  File-Written  Exceptions 
to  the  Proposed  Marketing -  Agreement 
and  Order,  issued  November  3, 1994, 
and  published  in  the  Federal  Register 
on  November  10, 1994  (59  FR  56254). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code, 
and  is  therefore  excluded  from  the 
requirements  of  Executive  Order.  12866. 

Preliminary  Statement 

This  proposed  marketing  agreement 
and  order  was  formulated  on  the  record 
of  a  public  hearing  held  at  Walla  Walla, 
Washington,  on  November  15, 1993,  to 
consider  a  proposed  marketing 
agreement  and  order  regulating  the 
handling  of  sweet  onions  grown  in  the 
Walla  Walla  Valley  of  Southeast 
Washington  and  Northeast  Oregon.  The 
hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act,  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900). 
Approximately  25  witnesses,  including 
Walla  Walla  Sweet  Onion  producers, 
handlers,  and  a  Washington  State 
University  researcher,  testified  in 
support  of  the  order.  Proponents 


emphasized  that  Walla  Walla  Sweet 
Onion  producers  need  a  Federal 
marketing  order  to  effectively  compete 
with,  other  sweet  onion  producing  areas. 
No  one  present  at  the  hearing  testified 
in  opposition  to  the  proposed  order.  At 
the  close  of  the  hearing,  January  15, 

1994,  was  established  as  the  date  by 
which  briefs,  statements,  and  proposed 
corrections  to  the  transcript  were  due. 

No  briefs  were  received. 

The  proponents  testified  that  Walla 
Walla  Sweet  Onion  producers,  in  order 
to  remain  competitive  with  other  sweet 
oniom producing  areas,  must  conduct 
research  and  promotion  programs  to 
reduce  production  and  marketing  costs 
and  increase  sales.  Such  programs 
should  include  production  and 
marketing  research  projects  and 
promotioniprojects,  including  paid 
advertising. 

Testimony  indicated  that  voluntary 
research  and-development  efforts  by  the 
Walla  Walla  Sweet  Onion  industry  have 
not  been  successful  because  of  the  lack 
of  a  coherent  research  and  development 
plan  with  broad-based  industry  sup'Jjort. 
Also,  a  relatively  small  percentage  of  the 
U.S.  onion  crop  is  produced  in  the 
proposed  production.area  in  Walla 
Walla  County,  Washington,  and 
Umatilla  County,  Oregon,  and 
individual'producers  and  handlers  - 
cannot  implement  an  effective  research, 
marketing  development,  and  promotion 
program.  By  contrast,  most  other  onion 
growing  areas  in  the  United  States  are 
large  enough  to  convince  private 
entities,  such  as  seed  companies,  to 
conduct  production  research  and 
developmental  efforts  with  the  result 
being  new  varieties  specifically  suited 
to  those  areas.  Proponents  believe  that 
an  industry-wide  program  is  therefore 
necessary  to  enable  the  pooling  of 
resources  to  address  common  problems. 
A  single  producer  or  even  two  or  three 
producers  cannot  marshal  the  resources 
necessary  to  conduct  effective  research, 
marketing,  and  promotion  programs 
including  paid  advertising. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
on  November  3, 1994,  filed  with  the 
Hearing  Clerk,  U.  S.  Department  of 
Agriculture,  a  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  Thereto  by  December  12, 
1994. 
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One  exception  was  received  from  Mr. 
David  R.  Darrington  of  Agri-Pack,  Inc., 
Pasco,  Washington.  Mr.  Barrington’s 
exception  concerned  :  (1)  His  belief  that 
the  proponent  group’s  intent  was  to 
limit  the  production  of  Walla  Walla 
Sweet  Onions  and  competition  among 
Walla  Walla  producers  and  handlers;  (2) 
his  belief  that  low  producer  returns  in 
recent  years  were  due  to  low  quality 
onions;  (3)  the  extent  of  sweet  onion 
production  in  the  State  of  Washington; 

(4)  the  sweetness  of  Walla  Walla  onions 
on  a  season  to  season  basis;  and  (5)  the 
soil  type  required  to  grow  Walla  Walla 
Sweet  Onion  varieties  that  can  be 
marketed  as  Walla  Walla  Sweet  Onions, 
and  the  size  of  the  proposed  production 
area.  These  points  are  discussed  in  the 
Findings  and  Conclusions  below. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.],  the  Administrator  of  the 
Agricultural  Marketing  Service 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  record 
indicates  that  there  are  approximately 
nine  handlers  of  Walla  Walla  Sweet 
Onions  in  the  proposed  production  area 
and  50  producers.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (SBA) 

(13  CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  the  hemdlers 
and  producers  may  be  classified  as 
small  entities. 

During  the  1992  season,  commercial 
shipments  of  Walla  Walla  Sweet  Onions 
totaled  about  390,000  hundredweight  at 
an  average  f.o.b.  price  of  $16.60  per 
hundredweight  for  a  total  value  of 
$6,474,000.  An  indeterminate  volume, 
probably  about  10  percent,  was  sold  at 
roadside  stands.  While  there  is  a  great 
variance  in  the  size  of  individual 
handlers’  operations,  the  record 
indicates  that  nearly  all  of  the  handlers 
that  would  be  regulated  under  this  order 
would  qualify  as  small  firms  under  the 
SBA’s  definition.  Witnesses  testified 
that  because  most  of  the  producers  and 
handlers  of  Walla  Walla  Sweet  Onions 
are  small,  they  are  unable  to 
individually  finance  the  types  of 
research  and  promotion  efforts  needed 
by  the  industry.  A  marketing  order 
program  would  provide  a  means  for 
these  small  entities  to  pool  their 
resources  and  work  together  to  solve 
their  common  problems.  Witnesses 
testified  that  such  action  is  necessary  for 
this  relatively  small  industry  to  remain 
profitable  in  the  face  of  intense 


competition  from  larger  production 
areas. 

Acreage  and  supplies  of  Walla  Walla 
Sweet  Onions  have  declined  in  recent 
years,  and  proponents  believe  that  the 
order  would  provide  a  much  needed 
means  of  halting  a  drop  in  grower 
returns  experienced  in  past  seasons. 

This  would  be  achieved  by 
strengthening  demand,  developing  new 
markets  for  existing  supplies  and 
encouraging  increased  production.  Also, 
costs  could  be  reduced  through 
production  research.  Thus,  the  order 
would  be  expected  to  have  a  positive 
impact  on  producer  returns. 

The  order  would  authorize  the 
collection  of  assessments  from  handlers 
of  Walla  Walla  Sweet  Onions  grown  in 
designated  parts  of  Walla  Walla  County, 
Washington,  and  Umatilla  Covmty, 
Oregon.  Assessment  funds  would  be 
used  to  finance  production  research 
projects  that  could  reduce  costs  by 
reducing  the  occurrence  of  onion 
diseases,  controlling  plant  pests,  and 
developing  varieties  with  more 
desirable  flavor,  quality,  and  size. 
Assessment  funds  could  also  be  used  to 
strengthen  demand  and  expand  markets 
for  Walla  Walla  Sweet  Onions  through 
marketing  research  and  development 
and  product  promotion  programs, 
including  paid  advertising.  Projects  to 
develop  better  methods  of  handling, 
shipping  or  storing  onions,  to  explore 
additional  or  alternative  uses  of  onions, 
to  check  nutritive  values,  and  similar 
research  are  some  examples  of 
marketing  research.  Examples  of 
marketing  development  projects  include 
exploring  marketing  possibilities, 
contacting  buyers,  distributing 
educational  material  relating  to  the 
handling  and  marketing  of  onions,  and 
the  dissemination  of  the  results  of 
current  or  past  marketing  research 
projects. 

The  order  would  be  administered  by 
a  committee  composed  of  Walla  Walla 
Sweet  Onion  producers,  handlers,  and  a 
public  member  nominated  by  growers 
and  handlers  and  selected  by  the 
Secretary  of  Agriculture  (Secretary). 
Daily  administration  of  the  order  would 
be  carried  out  by  a  staff  hired  by  the 
committee.  The  order  would  not 
regulate  the  production  of  Walla  Walla 
Sweet  Onions  and  would  place  no 
restriction  on  the  quality  or  quantities  of 
Walla  Walla  Sweet  Onions  that  could  be 
handled. 

The  principal  requirements  of  the 
order  that  would  affect  handlers  would 
be  the  requirements  that  they  pay 
assessments  on  fresh  market  shipments 
of  Walla  Walla  Sweet  Onions  to  fund 
research  and  promotion  programs  and 
that  container  markings  could  be 


regulated.  The  amount  of  the  assessment 
rate  is  not  specified  in  the  proposed 
order,  but  witnesses  at  the  hearing 
indicated  that  an  appropriate  rate  might 
be  five  cents  per  50-pound  bag  for 
administrative  costs;  research  and 
promotion  costs  could  require  an 
additional  five  to  seven  cents  per  bag  or 
more.  Any  assessment  rate  to  cover 
committee  expenses  that  may  be 
established  would  be  recommended  by 
the  committee  to  the  Secretary  for 
approval. 

The  order  would  also  impose  some 
reporting  and  recordkeeping 
requirements  on  handlers.  Handler 
testimony  indicated  that  the  expected 
burden  that  would  be  imposed  with 
respect  to  these  requirements  would  be 
negligible.  Most  of  the  information  that 
would  be  reported  to  the  committee  is 
already  compiled  by  handlers  for  other 
uses  and  is  readily  available.  In 
compliance  with  Office  of  Management 
and  Budget  (OMB)  regulations  (5  CFR 
part  1320)  which  implement  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  and  section  3504(h) 
of  that  Act,  the  information  collection 
and  recordkeeping  requirements  that 
may  be  imposed  by  this  order  have  been 
submitted  to  OMB  for  approval.  Those 
requirements  would  not  become 
effective  prior  to  OMB  approval.  Any 
requirements  imposed  would  be 
evaluated  against  the  potential  benefits 
to  be  derived  and  it  is  expected  that  any 
added  burden  resulting  from  increased 
recordkeeping  would  not  be  significant 
when  compared  to  those  anticipated 
benefits. 

Reporting  and  recordkeeping 
requirements  issued  under  comparable 
marketing  order  programs  impose  an 
average  annual  burden  on  each 
regulated  handler  of  about  one  hour  and 
a  two  year  record  retention  requirement. 
It  is  reasonable  to  expect  that  a 
comparable  burden  may  be  imposed 
under  this  order  on  the  estimated  nine 
handlers  of  Walla  Walla  Sweet  Onions. 

The  Act  requires  that  prior  to  the 
issuance  of  an  order,  a  referendum  be 
conducted  of  affected  producers  to 
determine  if  they  favor  issuance  of  the 
order.  The  ballot  material  that  will  be 
used  in  conducting  the  referendum  will 
be  submitted  to  and  approved  by  OMB 
prior  to  use.  It  is  estimated  that  it  would 
take  an  average  of  10  minutes  for  each 
of  the  approximately  50  Walla  Walla 
Sweet  Onion  growers  to  participate  in 
the  voluntary  referendum  balloting. 
Additionally,  it  has  been  estimated  that 
it  would  take  approximately  ten 
minutes  for  each  of  the  nine  handlers  to 
complete  the  marketing  agreement.  In 
determining  that  the  order  would  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities, 
all  of  the  issues  discussed  above  were 
considered.  The  order  provisions  have 
been  carefully  reviewed  and  every  effort 
has  been  made  to  eliminate  any 
unnecessary  costs  or  requirements. 
Although  the  order  may  impose  some 
additional  costs  and  requirements  on 
handlers,  it  is  anticipated  that  the  order 
would  help  to  stren^hen  demand  for 
Walla  Walla  Sweet  Onions.  Therefore, 
.any  additional  costs  should  be  offset  by 
the  benefits  derived  horn  expanded 
markets  and  sales  benehtting  handlers 
and  producers  alike.  Accordingly,  it  is 
determined  that  the  order  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  handlers 
or  producers. 

Findings  and  Conclusions 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  and  determinations  included  in 
the  Recommended  Decision  set  forth  in 
the  November  10, 1994,  issue  of  the 
Federal  Register  (59  FR  56254)  are 
hereby  approved  and  adopted  subject  to 
the  following  additions  and 
modifications: 

In  his  exception,  Mr.  Darrington 
stated  his  support  for  research  and 
promotion  programs.  However,  he  also 
stated  that  he  believes  the  proponent 
group’s  intent  is  to  limit  production  of 
Walla  Walla  Sweet  Onions  and 
competition  among  Walla  Walla 
producers  and  handlers.  The  Act,  which 
is  the  legislative  authority  for  the 
proposed  order,  provides  no  authority  to 
either  limit  the  production  of  a 
commodity  or  restrict  competition 
within  an  industry.  The  proposed 
production  area  has  been  recognized 
since  the  beginning  of  the  twentieth 
century  as  having  unique  soil 
properties,  properties  the  adjacent  areas 
do  not  share,  to  the  same  degree. 
However,  the  production  of  Walla  Walla 
Sweet  Onions  uses  less  than  half  of  the 
acreage  in  the  Walla  Walla  Valley; 
growers  wishing  to  produce  Walla  Walla 
Sweet  Onions  could  buy,  lease,  or  rent 
acreage  within  the  area.  Therefore,  the 
size  of  the  production  area  would  not 
adversely  affect  competition.  The  order, 
as  proposed,  would  authorize  research 
and  development  projects,  including 
paid  advertising.  The  order  also  would 
permit  the  committee,  as^ representatives 
of  the  industry,  to  establish,  with 
Secretarial  approval,  container  labeling 
requirements.  No  other  regulatory 
activity  would  be  authorized. 

Mr.  Darrington  stated  that  any  low 
grower  returns  in  recent  years  were  due 
to  poor  quality  onions,  not  poor  market 
conditions.  Poor  market  conditions  can 
be  the  result  of  poor  quality  product 


sold  on  the  market.  However,  poor 
market  conditions  can  also  be  caused  by 
excessive  supplies  of  local  product  in 
the  market  place  and  excessive  supplies 
of  onions  from  other  growing  areas,  or 
a  combination  of  all  of  these  factors. 
Although  this  part  of  Mr.  Darrington’s 
exception  could  have  merit,  it  does  not 
alter  the  findings  of  the  Recommended 
Decision  which  addressed  poor  market 
conditions  for  Walla  Walla  Sweet 
Onions  because  poor  market  conditions 
often  are  a  result  of  a  poor  quality 
commodity. 

Mr.  Darrington  disagreed- with  the 
statement  in  the  Recommended 
Decision  that  half  or  more  of  the  non¬ 
storage  onions  grown  in  Washington 
came  from  the  Walla  Walla  Valley  and 
that  half  of  all  Walla  Walla  Sweet  Onion 
acreage  is  outside  the  Walla  Walla 
Valley.  The  exhibits  and  testimony 
presented  at  the  hearing  indicate  that 
the  Walla  Walla  Valley  produces  at  least 
half  of  Washington  State’s  non-storage 
onion  crop.  The  evidence  does  not 
support  Mr.  Darrington’s  statement. 

Mr.  Darrington  also  stated  that  there 
are  other  areas  in  the  nation  that  have 
marketing  orders  for  their  specific 
onions,  but  none  of  them  are  restricted 
to  such  a  small  area  as  proposed  by  this 
order.  This  is  true.  However,  section  11 
(B)  of  the  Act  states  that  orders  issued 
under  this  section  shall  be  limited  in 
their  application  to  the  smallest  regional 
production  areas  or  regional  marketing 
areas,  or  both,  as  the  case  may  be,  which 
the  Secretary  finds  practicable, 
consistently  with  carrying  out  such 
declared  policy.  The  record  indicates 
that  the  parts  of  Walla  Walla  and 
Umatilla  Counties  which  are  the 
proposed  production  area  constitute  the 
smallest  practicable  area. 

Mr.  Darrington  stated  that  climate  and 
variety  are  the  major  factors  determining 
the  sweetness  of  an  onion;  and  that 
there  are  years  when  Walla  Walla 
sweets  are  far  from  being  sweet  due  to 
the  growing  conditions.  This  is  probably 
true  of  all  onions,  but  has  no  relevance 
on  the  findings  of  the  recommended 
decision. 

Mr.  Darrington  further  states  that  the 
soil  type  in  the  proposed  production 
area  is  not  unique  to  that  area.  However, 
testimony  was  given  to  the  contrary; 
witnesses  stated  that  the  unique 
growing  conditions  in  the  proposed 
production  area,  particularly  the  low 
sulfur  content  of  the  soil,  yield  a 
sweeter,  milder  onion  than  is  grown 
elsewhere.  Therefore,  in  order  for  an 
onion  to  be  labeled  as  a  Walla  Walla 
Sweet,  it  would  have  to  be  produced  in 
the  proposed  production  area. 

Mr.  Darrington  states  that  the 
proposed  order  allows  any  onion 


variety,  other  than  a  sweet  Spanish 
hybrid,  grown  in  the  proposed 
production  area  to  be  called  a  Walla 
Walla  Sweet  Onion  and  that  there  are  a 
number  of  varieties  grown  in  the 
production  area  that  are  not  sweet.  Mr. 
Darrington  states  that  the  order  would 
permit  growers  within  the  production 
area  to  grow  whatever  variety  they  wish 
and  call  it  a  Walla  Walla  Sweet  Onion. 

As  the  order  is  proposed,  the  committee 
may,  with  the  approval  of  the  Secretary, 
exempt  individual  varieties  fi'om  any 
regulations  issued  under  the  order.  This 
would  allow  the  committee  to  prevent 
onions  that  do  not  qualify  as  “sweet 
onions’’  from  being  marketed  as  Walla 
Walla  Sweet  Onions.  Thus,  it  is  the 
intent  that  the  Walla  Walla  onion 
industry  would  have  control  over  the 
varieties  of  onions  marketed  as  Walla 
Walla  Sweet  Onions.  ' 

Mr.  Darrington  states  that  the  order 
proposes  that  onion  seeds  not  be 
regulated  under  the  order,  and  that 
producers  may  sell  seed  onions  grown 
within  the  production  area  wherever 
they  wish  outside  of  the  area.  Onions 
produced  from  any  Walla  Walla  onion 
seed  planted  outside  of  the  Walla  Walla 
Sweet  Onion  production  area  do  not 
qualify  as  Walla  Walla  Sweet  Onions. 

For  an  onion  to  be  assessed  and  marked 
as  a  Walla  Walla  Sweet  Onion,  it  must 
be  grown  within  the  Walla  Walla  Sweet 
Onion  production  area  established  by 
the  order  and  the  variety  must  be 
recognized  by  the  U.S.  Department  of 
Agriculture  or  recommended  by  the 
committee  and  approved  hy  the 
Secretary  as  a  sweet  onion.  Onions  that 
do  not  meet  these  criteria  may  not  be 
marketed  as  Walla  Walla  Sweet  Onions 
and  would  not  be  assessed.  Therefore, 
although  Mr.  Darrington’s  statement 
with  respect  to  onion  seeds  is  correct,  it 
is  not  relevant  to  this  discussion. 

Mr.  Darrington  states  that  the 
proposed  area  appears  to  be  very  self- 
serving  to  the  group  that  is  supporting 
this  order.  This  is  true,  inasmuch  as 
marketing  orders  and  agreements  are 
self  imposed  instruments  that  provide 
industry  members  with  a  means  to 
provide  orderly  marketing  conditions. 
This  proposed  order  would  authorize 
production  and  marketing  research  and 
marketing  development  and  promotion 
projects,  including  paid  advertising,  and 
would  authorize  container  markings. 
This  order  would  also  prohibit  onions 
grown  outside  of  the  proposed 
production  area  from  being  marketed  as 
Walla  Walla  Sweets,  thus  improving 
returns  to  producers  within  the 
production  area  by  strengthening 
consumer  demand  through  various 
promotional  activities  and  by  reducing 
production  and  marketing  costs  through 
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production  and  marketing  research. 

Thus,  for  the  reasons  stated,  those  parts 
of  Mr.  Darrington’s  exception  that  are 
relevant  are  denied. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  Recommended 
Decision  were  carefully  considered  in 
conjunction  with  the  record  evidence. 

To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  denied. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  is  the  document  entitled  “Order 
Regulating  the  Handling  of  Sweet 
Onions  Grown  in  the  Walla  Walla 
Valley  of  Southeast  Washington  and 
Northeast  Oregon.”  This  document  has 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  findings  and  conclusions. 

It  is  hereby  ordered,  That  this  entire 
decision  be  published  in  the  Federal 
Register. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.400  et.  seq.)  to  determine 
whether  the  issuance  of  the  annexed 
order  regulating  the  handling  of  sweet 
onions  grown  in  the  Walla  Walla  Valley 
of  southeast  Washington  and  northeast 
Oregon  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order,  who,  during  the 
representative  period  were  engaged  in 
the  production  of  sweet  onions  in  the 
Walla  Walla  Valley  of  southeast 
Washington  and  northeast  Oregon. 

*  The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  January  1, 1994, 
through  December  31, 1994. 

The  agents  of  the  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  Gary  D.  Olson  and  Robert  J.  Curry, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  S.W.  Third  Avenue, 
room  369,  Portland  Oregon,  97204; 
telephone  503-326-2724,  FAX  503- 
326-7440. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 


Dated:  March  30, 1995. 

Patricia  A.  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

Order  Regulating  the  Handling  of 
Sweet  Onions  Grown  in  the  Walla  Walla 
Valley  of  Southeast  Washington  and 
Northeast  Oregon.  • 

Findings  upon  the  basis  of  the  hearing 
record.  Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  a  proposed 
marketing  agreement  and  order 
regulating  the  handling  of  sweet  onions 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 
Oregon. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  marketing  agreement  and 
order,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  marketing  agreement  and 
order  regulate  the  handling  of  sweet 
onions  grown  in  the  production  area  in 
the  same  manner  as,  and  are  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(3)  The  marketing  agreement  and 
order  are  limited  in  their  application  to 
the  smallest  regional  production  area 
which  is  practicable,  consistent  with 
carrying  out  the  declared  policy  of  the 
Act,  and  the  issuance  of  several  orders 
applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  Act; 

(4)  There  are  no  differences  in  the 
production  and  marketing  of  Walla 
Walla  Sweet  Onions  produced  in  the 
production  area  which  make  necessary 
different  terms  and  provisions 
applicable  to  different  parts  of  such 
area;  and 

(5)  All  handling  of  Walla  Walla  Sweet 
Onions  grown  in  the  production  area  is 
in  the  current  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  all 
handling  of  sweet  onions  grown  in  the 
Walla  Walla  Valley  of  Southeast 


'  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met. 


Washington  and  Northeast  Oregon,  shall 
be  in  conformity  to,  and  in  compliance 
with,  the  terms  and  conditions  of  the 
said  order,  as  follows; 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
contained  in  the  Recommended 
Decision  issued  by  the  Administrator  on 
November  3, 1994,  and  published  in  the 
Federal  Register  on  November  10, 1994 
(59  FR  56254),  shall  be  and  are  the 
terms  and  provisions  of  this  order  and 
are  set  forth  in  full  herein.  Sections 
956.97  through  956.99  apply  only  to  the 
proposed  marketing  agreement  and  not 
to  the  proposed  order. 

1.  Title  7,  Chapter  IX  is  proposed  to 
be  amended  by  adding  part  956  to  read 
as  follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

Subpart— Order  Regulating  Handling 

Definitions 

Sec. 

956.1  Secretary. 

956.2  Act. 

956.3  Person. 

956.4  Production  area. 

956.5  Walla  Walla  Sweet  Onions. 

956.6  Handler. 

956.7  Registered  handler. 

956.8  Handle. 

956.9  Container. 

956.10  Producer. 

956.11  Varieties. 

956.12  Committee. 

956.13  Fiscal  period. 

Administrative  Committee 

956.20  Establishment  and  membership. 

956.21  Term  of  office. 

956.22  Nominations. 

956.23  Selection. 

956.24  Qualifications  and  acceptance. 

956.25  Alternates. 

956.26  Vacancies. 

956.27  Failure  to  nominate. 

956.28  Procedure. 

956.29  Expenses. 

956.30  Powers. 

956.31  Duties. 

Expenses  and  Assessments 

956.40  Expenses. 

956.41  Budget. 

956.42  Assessments. 

956.43  Accounting. 

956.44  Excess  funds. 

956.45  Contributions. 

Research  and  Development 
956.50  Research  and  development 
Regulation 

956.61  Recommendation  for  regulations. 

956.62  Container  markings. 

956.63  Handling  for  specified  purposes. 

956.64  Minimum  quantities. 

956.65  Notification  of  regulations. 

956.66  Safeguards. 
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Reports 

956.80  Reports  and  recordkeeping. 
Miscellaneous  Provisions 
956.85  Termination  or  suspension. 

956.87  Proceedings  after  termination. 

956.88  Effect  of  termination  or  amendment. 

956.89  Compliance. 

956.90  Right  of  the  Secretary. 

956.91  Duration  of  immunities. 

956.92  Agents. 

956.93  Derogation. 

956.94  Personal  liability. 

956.95  Separability. 

956.96  Amendments. 

956.97  Counterparts. 

956.98  Additional  parties. 

956.99  Order  with  marketing  agreement. 
Authority:  7  U.S.C.  601-074.11 

Definitions 

§950.1  Secretary. 

Secretary  means  the  Secretary  of 
Agriculttire  of  the  United  States  or  any 
officer  or  employee  of  the  Department  of 
Agriculture  who  has  been  delegated,  or 
to  whom  authority  may  hereafter  be 
delegated,  the  authority  to  act  for  the 
Secretary. 

§956.2  Act 

Act  means  Public  Act  No.  10,  73d 
Congress  (May  12, 1933),  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (Sec.  1-19,  48  Stat. 
31,  as  amended;  7  U.S.C.  601  et  seq.). 

§956.3  Person. 

Person  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§956.4  Production  area. 

Production  area  means  a  tract  of  land 
in  Umatilla  County,  Oregon,  and  Walla 
Walla  County,  Washington,  based  on 
surveyors’  maps,  enclosed  by  the 
following  boundaries:  Commencing  at 
the  Southeast  comer  of  Section  13, 
Township  (Twp.)  5  North,  Range  (Rge.) 
36  East,  W.M.;  thence  Westerly  along 
the  South  line  of  Sections  13, 14, 15, 16, 
17,  and  18  in  Twp.  5  North,  Rge.  36 
East,  Sections  13, 14, 15, 16, 17,  and  18 
in  Twp.  5  North,  Rge.  35  East,  Sections 
13, 14, 15, 16, 17,  and  18  in  Twp.  5 
North,  Rge.  34  East,  Sections  13, 14,  and 
15  in  Twp.  5  North,  Rge.  33  East,  W.M. 
to  the  East  right  of  way  line  of  the 
Northern  Pacific  Railway,  as  it  mns 
Northwesterly  throu^  Vansyckle 
Canyon;  thence  Normwesterly  along 
said  Easterly  right  of  way  line  to  a  point 
in  the  Northwest  1/4  of  Section  20, 

Twp.  7  North,  Rge.  32  East,  W.M.  where 
said  line  intersects  the  South  right  of 
way  of  the  Union  Pacific  Railway,  said 
intersection  being  commonly  known  as 
Zangar  Junction;  thence  Easterly  along 


said  South  right  of  way  line  of  the 
Union  Pacific  Railway  to  a  point  in  the 
Southwest  1/4  of  Section  23,  Twp,  7 
North,  Rge.  32  East  where  said  line 
intersects  the  South  right  of  way  line  of 
Washington  State  Highway  No.  12; 
thence  ^sterly  along  said  South  right  of 
way  line  to  the  intersection  with  the 
West  line  of  Section  34,  Twp.  7  North, 
Rge.  33  East,  W.M.;  thence  North,  along 
the  West  line  of  Sections  34,  27,  22, 15, 
10,  and  3  in  Twp.  7  North,  Rge.  33  East, 
W.M.,  and  the  West  line  of  Sections  34, 
27,  and  22  in  Twp.  8  North,  Rge.  33 
East,  W.M.  to  the  Northwest  comer  of 
said  Section  22;  thence  East  along  the 
North  line  of  said  Section  22  to  the 
Northeast  comer  thereof;  thence  North 
along  the  West  line  of  Sections  14, 11, 
and  2  in  Twp.  8  North,  Rge.  33  East, 

W.M.  to  the  Northwest  comer  of  said 
Section  2;  thence  East  along  North  lines 
of  Sections  2  and  1  in  Twp.  8  North, 

Rge.  33  East,  W.M.  and  the  North  line 
of  Section  6,  Twp.  8  North,  Rge.  34  East, 
W.M.  to  the  centerline  of  the  Touchet 
River;  thence  Northerly  and  Easterly 
along  said  centerline  of  the  Touchet 
River  as  it  mns  through  Twp,  9  North, 
Rge.  34  East,  Twp.  9  North,  Rge.  35  East, 
Twp.  10  North,  Rge.  35  East,  Twp.  10 
North,  Rge.  36  East,  Twp.  9  North,  Rge. 

36  East,  and  Twp.  9  North,  Rge.  37  East 
to  a  point  on  the  East  line  of  Section  11 
in  Twp.  9  North,  Rge.  37  East,  W.M., 
thence  South  along  the  East  line  of 
Sections  11, 14,  23,  26,  and  35  in  Twp. 

9  North,  Rge.  37  East,  W.M.,  the  East 
lines  of  Sections  2, 11, 14,  23,  26,  and 
35  in  Twp.  8  North,  Rge.  37  E^t,  W.M., 
the  East  lines  of  Sections  2, 11, 14,  23, 

26,  and  35  in  Twp,  7  North,  Rge,  37 
East,  W.M,,  and  the  East  lines  of 
Sections  2, 11,  and  fiuctional  Section  14 
in  Twp.  6  North,  Rge.  37  East,  W.M.,  to 
a  point  on  the  Washington-Oregon  State 
line;  thence  West  along  said  State  Line 
to  the  closing  comer  on  the  West  side 
of  Section  18  in  Twp,  6  North,  Rge.  37 
East,  W.M.;  thence  South  along  the  West 
line  of  Sections  18, 19,  30,  and  31  in 
Twp.  6  North,  Rge.  37  East,  W.M.  and 
the  West  line  of  Sections  6,  7,  and  18 
in  Twp.  5  North,  Rge.  37  East  to  the 
comer  common  to  Sections  18  and  19  in 
Twp.  5  North,  Rge.  37  East,  W.M.  and 
13  and  24  in  Twp.  5  North,  Rge.  36  East, 
W.M.,  Being  the  Tme  Poirtt  of  Beginning 
of  this  Legal  E)f  scription, 

§  956.5  Walla  Walla  Sweet  Onions. 

Walla  Walla  Sweet  Onions  means  all 
varieties  of  Allium  cepa  grown  within 
the  production  area,  except  Spanish 
hybrid  varieties.  The  committee  may, 
with  the  approval  of  the  Secretary, 
exempt  individual  varieties  from  any  or 
all  regulations  issued  under  this  part. 


§956.6  Handler. 

Handler  is  synonymous  with  shipper 
and  means  any  person  (except  a 
common  or  contract  carrier  of  Walla 
Walla  Sweet  Onions  owned  by  another 
person)  who  handles  Walla  Walla  Sweet 
Onions  or  causes  Walla  Walla  Sweet 
Onions  to  be  handled. 

§956.7  Registered  handler. 

Registered  handler  means  any  person 
with  adequate  facilities  for  preparing 
Walla  Walla  Sweet  Onions  for 
commercial  market,  who  has  requested 
such  registration  and  is  so  recorded  by 
the  committee,  or  any  person  who  has 
access  to  such  facilities  and  has 
recorded  with  the  committee  the  ability 
and  willingness  to  assume  customary 
obligations  of  preparing  Walla  Walla 
Sweet  Onions  for  commercial  market. 
The  committee  may  recommend,  for 
approval  of  the  Secretary,  procedures 
with  respect  to  handler  registration. 

§956.8  Handle. 

Handle  is  sjmonymous  with  ship  and 
means  to  package,  load,  sell,  transport, 
or  in  any  way  place  Walla  Walla  Sweet 
Onions  or  cause  Walla  Walla  Sweet 
Onions  to  be  placed  in  the  current  of 
commerce  within  the  production  area  or 
between  the  production  area  and  any 
point  outside  thereof.  Such  term  shall 
not  include  the  transportation,  sale,  or 
delivery  of  harvested  Walla  Walla  Sweet 
Onions  to  a  handler  within  the 
production  area  for  the  purpose  of 
having  such  Walla  Walla  Sweet  Onions 
prepared  for  market. 

§956.9  Container. 

Container  means  a  box,  bag,  crate, 
hamper,  basket,  package,  or  any  other 
receptacle  used  in  the  packaging, 
transporting,  sale,  shipment,  or  other 
handling  of  Walla  Walla  Sweet  Onions. 

§956.10  Producer. 

Producer  is  synonymous  with  grower 
and  means  any  person  engaged  in  a 
proprietary  capacity  in  the  production 
of  Walla  Walla  Sweet  Onions  for 
market. 

§956.11  Varieties. 

Varieties  means  and  includes  all 
classifications,  subdivisions,  or  types  of 
Walla  Walla  Sweet  Onions  according  to 
those  definitive  characteristics  now  or 
hereafter  recognized  by  the  United 
States  Department  of  Agriculture  or 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

§  956.1 2  Committee. 

Committee  means  the  Walla  Walla 
Sweet  Onion  Committee  established 
pursuant  to  §  956.20. 


17279 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Proposed  Rules 


§956.13  Fiscal  period. 

Fiscal  period  means  the  period 
beginning  on  June  1  and  ending  on  May 
31  of  each  year,  or  other  such  period  as 
may  be  recommended  by  the  committee 
and  approved  by  the  Secretary. 

Administrative  Committee 

§  956.20  Establishment  and  membership. 

(a)  The  Walla  Walla  Sweet  Onion 
Committee,  consisting  of  ten  members, 
is  hereby  established.  The  committee 
shall  consist  of  six  producer  members, 
three  handler  members,  and  one  public 
member.  Each  member  shall  have  an 
alternate  who  shall  have  the  same 
qualifications  as  the  member. 

(b)  A  producer  shall  have  three  years 
of  experience  in  producing  onions  in 
order  to  qualify  for  committee 
membership.  At  the  time  of  selection, 
no  more  than  two  producer  members 
may  be  affiliated  with  the  same  handler. 

§956.21  Term  of  office. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  term  of 
office  of  committee  members  and  their 
respective  alternates  shall  be  for  three 
Hscal  periods  beginning  on  June  1  or 
such  other  date  as  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  terms  shall  be 
determined  so  that  one-third  of  the 
grower  membership  and  one-third  of  the 
handler  membership  shall  terminate 
each  year.  Members  and  alternates  shall 
serve  during  the  term  of  office  for  which 
they  are  selected  and  have  been 
qualified,  or  during  that  portion  thereof 
beginning  on  the  date  on  which  they 
qualify  during  such  term  of  office  and 
continuing  until  the  end  thereof,  or 
until  their  successors  are  selected  and 
have  qualified. 

(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  as 
soon  as  possible  after  the  effective  date 
of  this  subpart.  One-third  of  the  initial 
industry  members  and  alternates  shall 
serve  for  a  one-year  term,  one-third  shall 
serve  for  a  two-year  term,  and  one-third 
shall  serve  for  a  three-year  term.  The 
initial,  as  well  as  all  successive  terms  of 
office  of  the  public  member  and 
alternate  member  shall  be  for  three 
years. 

(c)  The  consecutive  terms  of  office  for 
all  members  shall  be  limited  to  two 
three-year  terms.  There  shall  be  no  such 
limitation  for  alternate  members. 

§  956.22  Nominations. 

Nominations  from  which  the 
Secretary  may  select  the  members  of  the 
committee  and  their  respective 
alternates  may  be  made  in  the  following 
manner: 


(a)  The  committee  shall  hold  or  cause 
to  be  held,  within  the  production  area  . 
and  prior  to  April  1  of  each  year  or  by 
such  other  date  as  may  be  specified  by 
the  Secretary,  one  or  more  meetings  of 
producers  and  handlers  for  the  purpose 
of  designating  one  nominee  for  each  of 
the  member  and  alternate  member 
positions  which  are  vacant  or  will  be 
vacant  at  the  end  of  the  fiscal  period; 

(b)  In  arranging  for  such  meetings  the 
committee  may,  if  it  deems  such 
desirable,  cooperate  with  existing 
organizations  and  agencies; 

(c)  Nominations  for  committee 
members  and  alternate  members  shall 
be  provided  to  the  Secretary,  in  such 
manner  and  form  as  the  Secretary  may 
prescribe,  not  later  than  30  days  prior  to 
the  end  of  the  fiscal  period  within 
which  the  current  term  of  office  expires; 

(d)  Only  producers  may  participate  in 
designating  nominees  for  producer 
committee  members  and  their  alternates 
and  only  handlers  may  participate  in 
designating  nominees  for  handler 
committee  members  and  their 
alternates; 

(e)  Each  person  who  is  both  a  handler 
and  a  producer  may  vote  either  as  a 
handler  or  as  a  producer,  but  not  both; 

(f)  Each  person  is  entitled  to  cast  only 
one  vote  on  behalf  of  him  or  herself,  his 
or  her  partners,  agents,  subsidiaries, 
affiliates  and  representatives,  in 
designating  nominees  for  committee 
members  and  alternates.  An  eligible 
producer’s  or  handler’s  privilege  of 
casting  only  one  vote,  as  aforesaid,  shall 
be  construed  to  permit  such  voter  to  cast 
one  vote  for  each  producer  member  and 
alternate  member  position  to  be  filled  or 
each  handler  member  and  alternate 
member  position  to  be  filled,  but  not 
both. 

(g)  Every  three  years,  at  the  first 
meeting  following  selection,  the 
committee  shall  nominate  the  public 
member  and  alternate  for  a  three-year 
term  of  office. 

(h)  The  committee  shall  prescribe 
such  additional  qualifications, 
administrative  rules  and  procedures  for 
selection  and  voting  for  each  candidate 
as  it  deems  necessary  and  as  the 
Secretary  approves. 

§  956.23  Selection. 

The  Secretary  shall  select  members 
and  alternate  members  of  the  committee 
from  the  nominations  made  pursuant  to 
§  956.22  or  from  other  qualified  persons. 

§  956.24  Qualification  and  acceptance. 

Any  person  nominated  to  serve  as  a 
member  or  alternate  member  of  the 
committee  shall,  prior  to  selection  by 
the  Secretary,  qualify  by  filing  a  written 
background  and  acceptance  statement 


indicating  such  person’s  willingness  to 
serve  in  the  position  for  which 
nominated. 

§956.25  Alternates. 

An  alternate  member  of  the  committee 
shall  act  in  the  place  and  stead  of  the 
member  for  whom  such  person  is  an 
alternate,  during  such  member’s 
absence.  In  the  event  of  the  death, 
removal,  resignation,  or  disqualification 
of  a  member,  that  member’s  alternate 
shall  serve  until  a  successor  to  such 
member  has  qualified  and  is  selected. 

§  956.26  Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  opminated  as  a 
member  or  as  an  alternate  to  qualify,  or 
in  the  event  of  the  death,  removal, 
resignation,  or  disqualification  of  a 
member  or  alternate,  a  successor  for  the 
unexpired  term  may  be  selected  by  the 
Secretary  from  nominations  made 
pursuant  to  §956.22  from  previously 
unselected  nominees  on  the  current 
nominee  list,  or  from  other  eligible 
persons. 

§  956.27  Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  manner  prescribed  in 
§  956.22  the  Secretary  may,  without 
regard  to  nominations,  select  the 
members  and  alternates  on  the  basis  of 
the  representation  provided  for  in 
§956.20 

§  956.28  Procedure. 

(a)  Six  members  of  the  committee 
shall  constitute  a  quorum,  and  six 
conciuring  votes  shall  be  required  to 
pass  any  motion  or  approve  any 
committee  action,  except  that 
recommendations  made  pursuant  to 

§  956.61  shall  require  seven  concurring 
votes. 

(b)  The  committee  may  provide  for 
meetings  by  telephone,  telegraph, 
facsimile,  or  other  means  of 
communication,  and  any  vote  cast  orally 
at  such  meetings  shall  hie  confirmed 
promptly  in  writing:  Provided,  That  if 
an  assembled  meeting  is  held,  all  votes 
shall  be  cast  in  person. 

§  956.29  Expenses. 

Members  and  alternates  shall  serve 
without  compensation  but  shall  be 
reimbursed  for  such  expenses 
authorized  by  the  committee  and 
necessarily  incurred  by  them  in 
attending  committee  meetings  and  in 
the  performance  of  their  duties  under 
this  part. 

§956.30  Powers. 

The  committee  shall  have  the 
following  powers: 
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(a)  To  administer  the  provisions  of 
this  part  in  accordance  with  its  terms; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  part; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  part;  and 

(d)  To  recommend  to  me  Secretary 
amendments  to  this  part. 

§956.31  Duties. 

It  shall  be  among  the  duties  of  the 
committee: 

(a)  At  the  beginning  of  each  fiscal 
period,  or  as  soon  thereafter  as 
practicable,  to  meet  and  organize,  to 
select  a  chairperson  and  such  other 
officers  as  may  be  necessary,  to  select 
subcommittees,  and  to  adopt  such  rules 
and  regulations  for  the  conduct  of  its 
business  as  it  may  deem  advisable; 

(b)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  handler; 

(c)  To  furnish  to  the  Secretary  such 
available  information  as  the  Secretary 
may  request; 

(d)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary  and  to  determine  the 
salaries  and  define  the  duties  of  each 
such  person; 

(e)  To  investigate  from  time  to  time 
and  to  assemble  data  on  the  growing, 
harvesting,  shipping,  and  marketing 
conditions  with  respect  to  Walla  Walla 
Sweet  Onions  and  to  engage  in  such 
research  and  service  activities  which 
relate  to  the  production,  handling,  or 
marketing  of  Walla  Walla  Sweet  Onions 
as  may  be  approved  by  the  Secretary; 

(f)  To  keep  minutes,  books,  and 
records  which  clearly  reflect  all  of  the 
acts  and  transactions  of  the  committee. 
Such  minutes,  books,  and  records  shall 
be  subject  to  examination  at  any  time  by 
the  Secretary  or  the  Secretary’s 
authorized  agent  or  representative; 

(g)  To  make  available  to  producers 
and  handlers  the  committee  voting 
record  on  recommended  regulations  and 
on  other  matters  of  policy; 

(h)  Prior  to  each  fiscal  period,  to 
submit  to  the  Secretary  a  budget  of  its 
proposed  expenses  for  such  fiscal 
period,  together  with  a  report  thereon, 
and  a  recommendation  as  to  the  rate  of 
assessment  for  such  period; 

(i)  To  cause  its  books  to  be  audited  by 
a  competent  accountant  at  least  once 
each  fiscal  period,  and  at  such  other 
time  as  the  committee  may  deem 
necessary  or  as  the  Secretary  may 
require;  the  report  of  such  audit  shall 
show  the  receipt  and  expenditure  of 
funds  collected  pursuant  to  this  part;  a 
copy  of  each  such  report  shall  be 
furnished  to  the  Secretary,  and  a  copy 
of  each  such  report  shall  be  made 


available  at  the  principal  office  of  the 
committee  for  inspection  by  producers 
and  handlers:  Provided,  that 
confidential  information  shall  be 
removed  from  all  copies  made  available 
to  the  public;  and 

(j)  To  consult,  cooperate,  and 
exchange  information  with  other  onion 
marketing  committees  and  other 
individuals  or  agencies  in  connection 
with  all  proper  committee  activities  and 
objectives  under  this  subpart. 

Expenses  and  Assessments 

§956.40  Expenses. 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  may  find 
are  reasonable  and  likely  to  be  incurred 
by  the  committee  for  its  maintenance 
and  functioning,  and  to  enable  it  to 
exercise  its  powers  and  perform  its 
duties  in  accordance  with  the 
provisions  of  this  part.  The  funds  to 
cover  such  expenses  shall  be  acquired 
in  the  manner  prescribed  in  §§  956.42 
and  956.45. 

§956.41  Budget 

Prior  to  each  fiscal  period  and  as  may 
be  necessary  thereafter,  the  committee 
shall  prepare  an  estimated  budget  of 
income  and  expenditures  necessary  for 
the  administration  of  this  part.  The 
committee  shall  recommend  a  rate  of 
assessment  calculated  to  provide 
adequate  funds  to  defray  its  proposed 
expenditures.  The  committee  shall 
present  such  budget  to  the  Secretary 
with  an  accompanying  report  showing 
the  basis  for  its  calculations. 

§  956.42  Assessments. 

(a)  The  funds  to  cover  the  committee’s 
expenses  shall  be  acquired  by  the 
levying  of  assessments  upon  handlers  as 
provided  in  this  subpart.  Each  person 
who  first  handles  Walla  Walla  Sweet 
Onions  shall  pay  assessments  to  the 
committee  upon  demand,  which 
assessments  shall  be  in  payment  of  such 
handler’s  pro  rata  share  of  the 
committee’s  expenses. 

(b)  Assessments  shall  be  levied  upon 
handlers,  at  rates  established  by  the 
Secretary.  Such  rates  may  be  established 
upon  the  basis  of  the  committee’s 
recommendations  or  other  available 
information. 

(c)  At  any  time  during,  or  subsequent 
to,  a  given  fiscal  period,  the  committee 
may  recommend  the  approval  of  an 
amended  budget  and  an  increase  in  the 
rate  of  assessment.  Upon  the  basis  of 
such  recommendations,  or  other 
available  information,  the  Secretary  may 
approve  an  amended  budget  and 
increase  the  assessment  rate.  Such 
increase  in  the  assessment  rate  shall  be 
applicable  to  all  Walla  Walla  Sweet 


Onions  which  were  handled  by  each 
handler  thereof  during  such  fiscal 
period. 

(d)  The  payment  of  assessments  for 
the  maintenance  and  functioning  of  the 
committee  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect, 
irrespective  of  whether  particular 
provisions  of  this  part  are  suspended  or 
become  inoperative. 

(e)  To  provide  funds  for  the 
administration  of  the  provisions  of  this 
part  during  the  initial  fiscal  period  or 
the  first  part  of  a  fiscal  period  when 
neither  sufficient  operating  reserve 
funds  nor  sufficient  revenue  from 
assessments  on  the  current  season’s 
shipments  are  available,  the  committee 
may  accept  payment  of  assessments  in 
advance  or  may  borrow  money  for  such 
purposes. 

(0  The  committee  may  impose  a  late 
payment  charge  or  an  interest  charge,  or 
both,  on  any  handler  who  fails  to  pay 
any  assessment  in  a  timely  manner. 

Such  time  and  the  rates  shall  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

§  956.43  Accounting. 

(a)  All  funds  received  by  the 
committee  pursuant  to  the  provisions  of 
this  part  shall  be  used  solely  for  the 
purposes  specified  in  this  part. 

(b)  The  Secretary  may  at  any  time 
require  the  committee,  its  members  and 
alternate  members,  employees,  agents, 
and  all  other  such  persons  associated 
with  the  committee  to  account  for  all 
receipts,  disbursements,  funds, 
property,  or  records  for  which  they  are 
responsible.  Whenever  any  person 
ceases  to  be  a  member,  alternate 
member,  employee,  or  agent  of  the 
committee,  such  person  shall  account 
for  all  receipts,  disbursements,  funds, 
property,  and  records  pertaining  to  the 
committee’s  activities  for  which  such 
person  was  responsible,  deliver  all 
property  and  funds  in  such  person’s 
possession  to  the  committee,  and 
execute  such  assignments  and  other 
instruments  as  may  be  necessary  or 
appropriate  to  vest  in  the  committee  full 
title  to  all  of  the  property,  funds,  and 
claims  vested  in  such  person  pursuant 
to  this  part. 

(c)  The  committee  may  make 
recommendations  to  the  Secretary  for 
one  or  more  of  the  members  thereof,  or 
any  other  person,  to  act  as  a  trustee  for 
holding  records,  funds,  or  any  other 
committee  property  during  periods  of 
suspension  of  this  part,  or  during  any 
period  or  periods  when  regulations  are 
not  in  effect  and,  upon  determining 
such  action  is  appropriate,  the  Secretary 
may  direct  that  such  person  or  persons 
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shall  act  as  trustee  or  trustees  for  the 
committee. 

§956.44  Excess  funds. 

If,  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  shall  be 
accoimted  for  as  follows: 

(a)  The  committee,  with  approval  of 
the  Secretary,  may  establish  an 
operating  reserve  and  may  carry  over  to 
subsequent  fiscal  periods  excess  funds 
in  a  reserve  so  established,  except  funds 
in  the  reserve  shall  not  exceed  the 
equivalent  of  approximately  two  fiscal 
period’s  budget^  expenses.  Such 
reserve  funds  may  be  used: 

(1)  To  defray  any  expenses  authorized 
under  this  part; 

(2)  To  defray  expenses  during  any 
fiscal  period  prior  to  the  time 
assessment  income  is  sufficient  to  cover 
such  expenses: 

(3)  To  cover  deficits  incurred  during 
any  fiscal  period  when  assessment 
income  is  less  than  expenses; 

(4)  To  defray  expenses  incurred 
during  any  period  when  any  or  all 
provisions  of  this  part  are  suspended  or 
are  inoperative:  and 

(5)  To  cover  necessary  expenses  of 
liquidation  in  the  event  of  termination 
of  this  part. 

(b)  Upon  termination  of  this  part,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation  shall 
be  disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate  except  that  to  the  extent 
practicable,  such  funds  shall  be 
returned  pro  rata  to  the  persons  from 
whom  such  funds  were  collected. 

(c)  If  such  excess  is  not  retained  in  a 
reserve  as  provided  in  paragraph  (a)  of 
this  section,  each  handler  entitled  to  a 
proportionate  refund  of  the  excess 
assessments  collected  shall  be  credited 
at  the  end  of  a  fiscal  period  with  such 
refund  against  the  operations  of  the 
following  fiscal  period  unless  such 
handler  demands  payment  thereof,  in 
which  event  such  proportionate  refund 
shall  be  paid  as  soon  as  practicable. 

§  956.45  Contributions. 

The  committee  may  accept  voluntary 
contributions  but  these  shall  be  used 
only  to  pay  expenses  incurred  pursuant 
to  §  956.50.  Such  contributions  shall  be 
free  from  any  encumbrances  by  the 
donor,  and  the  committee  shall  retain 
complete  control  of  their  use. 

Research  and  Development 

§  956.50  Research  and  development 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  or 
provide  for  the  establishment  of 
production  research,  marketing  research 


and  development,  and  marketing 
promotion  projects,  including  paid 
advertising,  designed  to  assist,  improve, 
or  promote  the  marketing,  distribution, 
consumption,  or  efficient  production  of 
Walla  Walla  Sweet  Onions.  Any  such 
project  for  the  promotion  and 
advertising  of  Walla  Walla  Sweet 
Onions  may  utilize  an  identifying  mark, 
including  but  not  limited  to  registered 
trademarks  and  logos,  which  shall  be 
made  available  for  use  by  all  handlers 
in  accordance  with  such  terms  and 
conditions  as  the  committee,  with  the 
approval  of  the  Secretary,  may 
prescribe.  The  committee  may  register 
such  logos  with  the  Commissioner  of 
Patents  and  Trademarks,  U.S.  Patent 
and  Trademark  Office.  The  expense  of 
such  projects  shall  be  paid  from  funds 
collected  pursuant  to  §§  956.42  and 
956.45. 

(b)  In  recommending  projects 
pursuant  to  this  section,  the  committee 
shall  give  consideration  to  the 
following: 

(1)  The  expected  supply  of  Walla 
Walla  Sweet  Onions  in  relation  to 
market  requirements: 

(2)  The  supply  situation  among 
competing  onion  areas  and 
commimities; 

(3)  The  anticipated  benefits  from  such 
projects  in  relation  to  their  costs; 

(4)  The  need  for  marketing  research 
with  respect  to  any  market  development 
activity;  and 

(5)  Other  relevant  factors. 

(c)  If  the  committee  concludes  that  a 
program  of  research  and  development 
should  be  undertaken,  or  continued,  in 
any  fiscal  period,  it  shall  submit  the 
following  for  the  approval  of  the 
Secretary: 

(1)  Its  recommendations  as  to  the 
funds  to  be  obtained  pursuant  to 
§§956.42  and  956.45; 

(2)  Its  recommendations  as  to  any 
research  projects;  and 

(3)  Its  recommendations  as  to 
promotion  activity  and  paid  advertising. 

(d)  Upon  conclusion  of  each  activity, 
but  at  least  annually,  the  committee 
shall  summarize  and  report  the  results 
of  such  activity  to  the  Secretary. 

(,e)  All  marketing  promotion  activity 
engaged  in  by  the  committee,  including 
paid  advertising,  shall  be  subject  to  the 
following  terms  and  conditions: 

(1)  No  marketing  promotion, 
including  paid  advertising,  shall  refer  to 
any  private  brand,  private  trademark,  or 
private  trade  name; 

(2)  No  promotion  or  advertising  shall 
disparage  the  quality,  use,  value,  or  sale 
of  like  or  any  other  agricultural 
commodity  or  product,  and  no  false  or 
unwarranted  claims  shall  be  made  in 
connection  with  the  product;  and 


(3)  No  promotion  or  advertising  shall 
be  undertaken  without  reason  to  believe 
that  returns  to  producers  will  be 
improved  by  such  activity. 

Regulation 

§  956.61  Recommendation  for  regulations. 

The  committee  shall  recommend 
regulations  to  the  Secretary  whenever  it 
deems  it  advisable,  as  provided  in 
§  956.62.  The  committee  also  may 
recommend  modification,  suspension, 
or  termination  of  any  regulation,  or 
amendments  thereto,  in  order  to 
facilitate  the  handling  of  Walla  Walla 
Sweet  Onions  for  the  purposes 
authorized  in  §  956.63.  The  committee 
may  also  recommend  amendment, 
modification,  termination,  or 
suspension  of  any  regulation  issued 
under  this  part. 

§  956.62  Container  markings. 

The  committee  may,  with  the 
approval  of  the  Secretary,  provide  a 
method,  through  rules  and  regulations 
issued  pursuant  to  this  part,  for  fixing 
the  marking  of  containers  which  may  be 
used  in  the  packaging  or  handling  of 
Walla  Walla  Sweet  Onions,  including 
appropriate  logo  or  other  container 
markings  to  identify  the  contents 
thereof.  Further,  the  committee  may, 
with  the  approval  of  the  Secretary, 
establish  through  rules  and  regulations 
such  safeguards  as  may  be  necessary  to 
ensure  that  such  container  marking 
requirements  are  in  compliance  with  the 
rules  and  regulations. 

§  956.63  Handling  for  specified  purposes. 

Upon  the  basis  of  recommendations 
and  information  submitted  by  the 
committee,  or  other  available 
information,  the  Secretary  may  issue 
special  regulations,  or  modify,  suspend, 
or  terminate  requirements  in  effect 
pursuant  to  §§  956.42  and  956.62  or  any 
combination  thereof,  in  order  to 
facilitate  the  handling  of  onions  for  the 
following  purposes: 

(a)  Shipments  of  Walla  Walla  Sweet 
Onions  for  relief  or  to  charitable 
institutions; 

(b)  Shipments  of  Walla  Walla  Sweet 
Onions  for  livestock  feed; 

(c)  Shipments  of  Walla  Walla  Sweet 
Onions  for  planting  and  for  plants; 

(d)  Shipments  of  Walla  Walla  Sweet 
Onions  as  salad  onions; 

(e)  Shipments  of  Walla  Walla  Sweet 
Onions  for  all  processing  uses 
including,  pickling,  peeling, 
dehydration,  juicing,  or  other 
processing; 

(0  Shipments  of  Walla  Walla  Sweet 
Onions  for  disposal; 

(g)  Shipments  of  Walla  Walla  Sweet 
Onions  for  seed; 
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(h)  Shipments  of  Walla  Walla  Sweet 
Onions  for  packing  or  storing  within  the 
production  area  or  outside  the 
production  area,  but  within  specified 
locations  in  the  States  of  Oregon  and 
Washington;  and 

(i)  Shipments  of  Walla  Walla  Sweet 
Onions  for  other  purposes  which  may 
be  specified. 

§  956.64  Minimum  quantities. 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish  minimum 
quantities  below  which  Walla  Walla 
Sweet  Onion  shipments  will  be  hee 
horn  the  requirements  in.  or  pursuant 
to,  §§  956.42,  956.62,  and  956.63,  or  any 
combination  thereof. 

§  956.65  Notification  of  regulations. 

The  Secretary  shall  notify  the 
committee  of  each  regulation  issued  and 
of  each  amendment,  modiHcation, 
suspension,  or  termination  thereof.  The 
committee  shall  give  reasonable  notice 
thereof  to  handlers. 

§  956.66  Safeguards. 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  prescribe  adequate 
safeguards  to  prevent  Walla  Walla 
Sweet  Onions  shipped,  pursuant  to 

§§  956.63  and  956.64,  horn  entering 
channels  of  trade  for  other  than  the 
purpose  authorized  therefor. 

(b)  The  committee,  with  the  approval 
of  the  Secretary,  may  also  prescribe 
rules  and  regulations  governing  the 
issuance,  and  the  contents,  of 
Certificates  of  Privilege,  if  such 
certificates  are  prescribed  as  safeguards 

^  by  the  committee.  Such  safeguards  may 
include  requirements  that: 

(1)  Handlers  shall  first  file 
applications  with  the  committee  to  ship 
such  Walla  Walla  Sweet  Onions. 

(2)  Handlers  shall  pay  the  pro  rata 
share  of  expenses  provided  by  §  956.42 
in  connection  with  such  Walla  Walla 
Sweet  Onions. 

(3)  Handlers  shall  obtain  Certificates 
of  Privilege  from  the  committee  prior  to 
effecting  the  particular  onion  shipment. 

(c)  The  committee  may  rescind  any 
Certificate  of  Privilege,  or  refuse  to  issue 
emy  Certificate  of  Privilege,  to  any 
handler  if  proof  is  obtained  that  Walla 
Walla  Sweet  Onions  shipped  by  the 
handler  for  the  purposes  stated  in  the 
Certificate  of  Privilege  were  handled 
contrary  to  the  provisions  of  this  part. 

(d)  The  Secretary  shall  have  the  right 
to  modify,  change,  alter,  or  rescind  any 
safeguards  prescribed  and  any 
certificates  issued  by  the  committee 
pursuant  to  the  provisions  of  this 
section. 

(e)  The  committee  shall  make  reports 
to  the  Secretary  as  requested,  showing 


the  number  of  applications  for  such 
certificates,  the  quantity  of  Walla  Walla 
Sweet  Onions  covered  by  such 
applications,  the  number  of  such 
applications  denied  and  certificates 
granted,  the  quantity  of  Walla  Walla 
Sweet  Onions  handled  under  duly 
issued  certificates,  and  such  other 
information  as  may  be  requested. 

Reports 

§  956.80  Reports  and  recordkeeping. 

Upon  request  of  the  committee,  made 
with  the  approval  of  the  Secretary,  each 
handler  shall  furnish  to  the  committee, 
in  such  manner  and  at  such  time  as  it 
may  prescribe,  such  reports  and  other 
information  as  may  be  necessary  for  the 
committee  to  perform  its  duties  under 
this  part. 

(a)  Such  reports  may  include,  but  are 
not  necessarily  limited  to,  the  following: 

(1)  The  acreage  of  Walla  Walla  Sweet 
Onions  grown; 

(2)  The  quantities  of  Walla  Walla 
Sweet  Onions  received  by  such  handler; 

(3)  The  quantities  of  Walla  Walla 
Sweet  Onions  disposed  of  by  such 
handler; 

(4)  The  disposition  date  of  such  Walla 
Walla  Sweet  Onions; 

(5)  The  manner  of  disposition  of  such 
Walla  Walla  Sweet  Onions;  and 

(6)  The  identification  of  the  carrier 
transporting  such  Walla  Walla  Sweet 
Onions. 

(b)  All  such  reports  shall  be  held 
under  appropriate  protective 
classification  and  custody  by  the 
committee,  or  duly  appointed 
employees  thereof,  so  that  any 
information  contained  therein  which 
may  adversely  affect  the  competitive 
position  of  any  handler  in  relation  to 
other  handlers  will  not  be  disclosed. 
Compilations  of  general  reports  from 
data  submitted  by  handlers  is 
authorized,  subject  to  the  prohibition  of 
disclosiire  of  individual  handler’s 
identity  or  operations. 

(c)  Each  handler  shall  maintain  for  at 
least  two  succeeding  years  such  records 
of  the  Walla  Walla  Sweet  Onions 
received  and  disposed  of  by  such 
handier  as  may  1^  necessaiy  to  verify 
reports  submitted  to  the  committee 
pursuant  to  this  section. 

Miscellaneous  Provisions 

§  956.85  Termination  or  suspension. 

(a)  The  Secretary  may  at  any  time 
terminate  the  provisions  of  this  subpart 
by  giving  at  least  one  day’s  notice  by 
means  of  a  press  release  or  in  any  other 
manner  which  the  Secretary  may 
determine. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operations  of  any  or  all  of 


the  provisions  of  this  subpart  whenever 
it  is  found  that  such  provisions  do  not 
tend  to  effectuate  the  declared  policy  of 
the  act. 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  period  whenever  it  is  found 
that  such  termination  is  favored  by  a 
majority  of  producers  who,  during  a 
representative  period,  have  been 
engaged  in  the  production  of  Walla 
Walla  Sweet  Onions:  Provided,  That 
such  majority  has,  during  such 
representative  period,  produced  for 
market  more  than  fifty  percent  of  the 
volume  of  such  Walla  Walla  Sweet 
Onions  produced  for  market,  but  such 
termination  shall  be  announced  at  least 
90  days  before  the  end  of  the  current 
fiscal  period. 

(d)  Within  six  years  of  the  effective 
date  of  this  subpart  the  Secretary  shall 
conduct  a  continuance  referendum  to 
ascertain  whether  continuance  of  this 
subpart  is  favored  by  producers. 
Subsequent  referenda  to  ascertain 
continuance  shall  be  conducted  every 
six  years  thereafter.  The  Secretary  may 
terminate  the  provisions  of  this  part  at 
the  end  of  any  fiscal  period  in  which  the 
Secretary  has  found  that  continuance  of 
this  subpart  is  not  favored  by  a  majority 
of  producers  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  Walla  Walla 
Sweet  Onions  in  the  production  area. 
Such  termination  shall  be  announced  on 
or  before  the  end  of  the  fiscal  period. 

(e)  The  provisions  of  this  suopart 
shall,  in  any  event,  terminate  whenever 
the  provisions  of  the  Act  authorizing 
them  cease  to  be  in  effect. 

§  956.87  Proceedings  after  termination. 

(a)  Upon  the  termination  of  the 
provisions  of  this  subpart,  the  then 
functioning  members  of  the  committee 
shall  continue  as  joint  trustees,  for  the 
purpose  of  liquidating  the  affairs  of  the 
committee,  of  all  funds  and  property 
then  in  the  possession,  or  under  control 
of  the  committee,  including  claims  for 
any  funds  unpaid  or  property  not 
delivered  at  the  time  of  such 
termination.  Action  by  said  trusteeship 
shall  require  the  concurrence  of  a 
mmority  of  the  said  trustees. 

(b)  Tne  said  trustees  shall  continue  in 
such  capacity  until  discharged  by  the 
Secretary;  shall,  from  time  to  time, 
account  for  all  receipts  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  and 
records  of  said  committee  and  of  the 
trustees,  to  such  person  as  the  Secretary- 
may  direct;  and  shall  upon  the  request 
of  the  Secretary,  execute  such 
assignments  or  other  instruments 
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necessary  or  appropriate  to  vest  in  such 
person  full  title  and  right  to  all  of  the 
funds,  property,  and  claims  vested  in 
said  committee  or  the  trustees  pursuant 
to  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  by  the 
committee  or  its  members  pursuant  to 
this  section  shall  be  subject  to  the  same 
obligations  imposed  upon  the  members 
of  the  committee  and  upon  the  said 
trustees. 

§  958.88  Effect  of  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  to  this  subpart,  or  the  issuance 
of  any  amendments  to  either  thereof, 
shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  of  any  regulations 
issued  under  this  subpart;  and 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary  or  of  any  other 
person  with  respect  to  any  such 
violations. 

§  956.89  Compliance. 

No  handler  shall  handle  Walla  Walla 
Sweet  Onions  except  in  conformity  to 
the  provisions  of  this  part. 

§  956.90  Right  of  the  Secretary. 

The  members  of  the  committee, 
including  successors  and  alternates,  and 
any  agent  or  employee  appointed  or 
employed  by  the  committee  shall  be 
subject  to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
order,  regulation,  decision, 
determination,  or  other  act  of  the 
committee  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove,  of  the  same  at  any  time. 

Upon  such  disapproval,  the 
disapproved  action  of  the  committee 
shall  be  deemed  null  and  void  except  as 
to  acts  done  in  reliance  thereon  or  in 
compliance  therewith  prior  to  such 
disapproval  by  the  Secretary. 

§  956.91  Duration  of  immunities. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  subpart  shall  cease 
upon  the  termination  of  this  subpart, 
except  with  respect  to  acts  done  under 
and  during  the  existence  of  this  subpart. 

§956.92  Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  person,  including  any 


officer  or  employee  of  the  Government, 
or  name  any  agency  in  the  United  States 
Department  of  Agriculture,  to  act  as  the 
Secretary’s  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  part. 

§  956.93  Derogation. 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  to 
exercise  any  powers  granted  by  the  Act 
or  otherw'ise,  or,  in  accordance  with 
such  powers,  to  act  in  the  premises 
whenever  such  action  is  deemed 
advisable. 

§  956.94  Personal  liability. 

No  member  or  alternate  of  the 
committee  or  any  employee  or  agent 
thereof,  shall  be  held  personally 
responsible,  either  individually  or 
jointly  with  others,  in  any  way 
whatsoever,  to  any  handler  or  to  any 
person  for  errors  in  judgment,  mistakes, 
or  other  acts,  either  of  commission  or 
omission,  as  such  member,  alternate, 
employee,  or  agent,  except  for  acts  of 
dishonesty,  willful  misconduct,  or  gross 
negligence. 

§  956.95  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof  to  any  other 
person,  circumstance,  or  thing  shall  not 
be  affected  thereby. 

§  956.96  Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
committee  or  by  the  Secretary. 

§956.97  Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts,  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

§  956.98  Additional  parties. 

After  the  effective  date  hereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  the  handler  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  party 
at  the  time  such  counterpart  is  delivered 
to  the  Secretary,  and  the  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 


§  956.99  Order  with  marketing  agreentent 

Each  signatory  handler  hereby 
requests  the  Secretary  to  issue,  pursuant 
to  the  Act,  an  order  providing  for 
regulating  the  handling  of  Walla  Walla 
Sweet  Onions  in  the  same  manner  as  is 
provided  for  in  this  agreement. 

Note:  This  marketing  agreement  will  not 
appear  in  the  Code  of  Federal  Regulations. 

United  States  Department  of 
'Agriculture,  Agricultural  Marketing 
Service 

Marketing  Agreement  Regulating  the 
Handling  of  Onions  Grotvn  in  Walla  Walla 
County.  Washington,  and  Umatilla  County, 
Oregon 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674),  and  in 
accordance  with  the  applicable  rules  of 
practice  and  procedure  effective  thereunder 
(7  CFR,  Part  900),  desire  to  enter  into  this 
marketing  agreement  regulating  the  handling 
of  onions  grown  in  Walla  Walla  County, 
Washington,  and  Umatilla  County,  Oregon; 
and  each  party  hereto  agrees  that  such 
handling  shall,  from  the  effective  date  of  this 
marketing  agreement,  be  in  conformity  to, 
and  in  compliance  with,  the  provisions  of 
said  marketing  agreement. 

The  provisions  of  §§  956.1  to  956.96, 
inclusive,  of  Marketing  Order  No.  956,  (7 
CFR,  Part  956)  of  the  order  annexed  to  and 
made  a  part  of  the  decision  of  the  Secretary 
of  Agriculture  with  respect  to  a  proposed 
marketing  agreement  and  order  regulating  the 
handling  of  onions  grown  in  Walla  Walla 
County.  Washington,  and  Umatilla  County, 
Oregon,  plus  the  following  additional 
provisions  shall  be,  and  the  same  hereby  are, 
the  terms  and  conditions  hereof;  and  the 
specified  provisions  of  said  annexed  order 
are  hereby  incorporated  into  this  marketing 
agreement  as  if  set  forth  in  full  herein. 

§956.97  Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts  and  when  one 
counterpart  is  signed  by  the  Secretary,  all 
such  counterparts  shall  constitute,  when 
taken  together,  one  and  the  same  instrument 
as  if  all  signatures  were  contained  in  one 
original. 

§956.98  Additional  parties. 

After  the  effective  date  hereof,  any  handier 
may  become  a  party  to  this  agreement  if  a 
counterpart  is  executed  by  such  handler  and 
delivered  to  the  Secretary.  This  agreement 
shall  take  effect  as  to  such  new  contracting 
party  at  the  time  such  counterpart  is 
delivered  to  the  Secretary,  and  the  benefits, 
privileges,  and  immunities  conferred  by  this 
agreement  shall  then  be  effective  as  to  such 
new  contracting  party. 

§956.99  Order  with  marketing  agreement. 

Each  signatory  handler  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  act,  an 
order  providing  for  regulating  the  handling  of 
onions  in  the  same  manner  as  is  provided  in 
this  agreement. 
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The  undersigned  hereby  authorizes  the 
Director,  or  Actiqg  Director,  Fruit  and 
Vegetable  Division.  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  to  correct  any  typographical 
errors  which  may  have  bron  made  in  this 
marketing  ai^eenxmL 
In  Witness  Whereof,  the  contracting 
parties,  acting  under  the  provisions  of  the 
act.  for  the  purpose  and  subject  to  the 
limitations  therein  contained,  and  not 
otherwise,  have  hereto  set  their  respective 
signatures  and  seals. 


(Firm  Name) 


(Mailing  Address) 


(City.  State,  and  ZIP  Code) 

By.’  _ 

(Signature) 


(Title) 

(Date  of  Execution) 

(Corporate  Seal;  if  notre.  so  state) 

(For  use  by  incorporated  handlers) 
CertifkatiM  of  Resolution 
(Corporation  Only) 

At  a  duly  convened  meeting  of  the  Board 
of  Directors  of 


held  at _ 

on  the _ day  of _ 19 _ . 

Resolved,  That  _ 

shall  become  a  party  of  the  marketing 
agreement  regulating  the  handling  of  onions 
grown  in  Walla  Walla  County,  Washington, 
and  UmatiUa  County,  Oregon,  which 
anDexed  to  and  made  part  r)f  the  decision  of 
the  Secretary  of  Agriculture,  and  it  is  further, 
Resolved,  That 


(Name) 


(Title) 

and _ 

(Name) 


(Tide) 

be,  and  the  same  hereby  are,  authorized  and 
directed  severally  or  jointly  to  sign,  execute. 


’  If  one  of  the  contracting  parties  to  this 
agreement  is  a  corpwatioa,  my  signature  constkutas 
certTication  that  I  have  the  power  granted  to  me  by 
the  Board  of  Directors  to  bind  this  corporation  to 
the  nurkating  agreement. 

Note:  PnWic  reporting  burden  for  this  collection 
of  informtioa  is  estimated  to  average  ZO  minutes 
per  lespofue,  indudiag  the  time  for  reviewing 
instructions,  ■earrhing  existing  data  sources, 
gathering  end  maintaining  the  data  needed,  and 
ooo^leting  and  reviewing  the  ooUaction  of 
informatioa.  Send  coaomants  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this 
burden,  to  the  DepertmeiM  of  Agriculture.  Clearance 
Ofncer,  CMRM,  AG  Box  7630,  Administration 
Building.  Washington.  D.C.  20250;  and  to  the  Office 
of  Management  and  Budget.  Paperwork  Reduction 
Protect.  Washmglon.  DjC.  20503,  regwdingOMB 
Na  0S61-0089.  Mien  replying,  refer  lo  the  OMB 
Number  and  Form  Number  in  your  letter. 


and  delivn-  oounteqnrts  of  the  said 
a^^eement  to  the  Se^taiy  of  Agriculture. 

I _ 

Secretary  of _ 

do  hereby  certify  this  is  a  true  end  correct 
copty  of  a  resolution  adopted  at  the  above 
named  meeting  as  said  resolution  appears  in 
the  minutes  thereof. 


(Signature) 

(Address  of  Firm) 

(Corporate  Seal:  if  none,  so  state) 

(FR  Doc.  95-842B  Filed  4-4-^-.  8:45  amj 
BILUNG  CODE  341(M)2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  94-AWA-7] 

Proposed  Modification  of  the  Cedar 
Rapids  Municipal  Airport,  1A,  Corpus 
Christ  fnlemational  Airp^  TX, 
Harlingen  Rio  Grande  Valley 
Intemallonal  Airport,  T)(,  Abilene 
Regional  Airport,  TX,  Dyi^  AFB,  TX, 
and  Santa  Barbara  Municipal  Airport 
CA,  Class  C  Airspace  Areas  and 
Proposed  Establishment  of  the  Cedar 
Rapids  Muitioipal  Airport,  1A,  Class  E 
Airspace  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Ntrtioe  of  proposed  niiemaking. 

SUMMARY:  This  proposed  rule  would 
modify  the  Class  C  airspace  areas  at 
Cedar  Rapids  Municipal  Airport,  lA, 
Corpus  Christi  International  Airport. 
TX,  Harlingen  Rio  Grande  Valley 
International  Airport,  TX,  Abilene 
Regional  Airport,  TX,  Dyess  AFB,  TX, 
and  Santa  Barbara  Municipal  Airport, 
CA.  Class  C  airspace  areas  are 
predicated  on  an  operational  air  traffic 
control  tower  (ATCT)  serviced  by  a 
radar  approach  control  facility.  These 
areas  would  be  modified  to  reflect  the 
radar  approach  control  facility’s  hours 
of  operation.  This  proposal  would  not 
change  the  designated  boundaries  or 
altitudes  of  these  Class  C  airspace  areas. 
In  addition,  this  notice  proposes  to 
establish  Class  £  airspace  at  Cedar 
Rapids  Municipal  Airport,  lA,  when  the 
associated  rad^  approach  control 
facility  is  not  in  operation. 

DATES:  Comments  must  be  received  on 
or  before  April  28, 1995. 

ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviatirai  Administration,  Office  of  the 
Chief  Counsel,  Attenrion:  Rules  Docket 


(AGC-200j,  Airspace  Docket  No.  94- 
AWA— 7, 800  independence  Avenue. 
SW..  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW.,  Washington  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
CAxstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone;  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  iwronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
CommunicatioDS  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Coinmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped,  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  94- 
AWA-7.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  Ail  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  tlie 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  c^nged  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  conceraed  with  this 
rulemaking  will  be  filed  in  the  docket 
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Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  C  airspace  areas  at 
Cedar  Rapids  Municipal  Airport,  lA, 
Corpus  Christi  International  Airport, 

TX,  Harlingen  Rio  Grande  Valley 
International  Airport,  TX,  Abilene 
Regional  Airport,  TX,  Dyess  AFB,  TX, 
and  Santa  Barbara  Municipal  Airport, 
CA.  Class  C  airspace  areas  are 
predicated  on  an  operational  ATCT 
serviced  by  a  radar  approach  control 
facility.  These  areas  would  be  modified 
to  reflect  the  radar  approach  control 
facility’s  hours  of  operation.  This 
propo.sal  would  not  change  the 
designated  boundaries  or  altitudes  of 
these  Class  C  airspace  areas.  In  addition, 
this  notice  proposes  to  establish  Class  E 
airspace  at  Cedar  Rapids  Municipal 
Airport,  lA,  when  the  associated  radar 
approach  control  facility  is  not  in 
operation.  Class  C  and  Class  E  airspace 
designations  are  published  in 
paragraphs  4000  and  6002,  respectively, 
of  FAA  Order  7400. 9B  dated  July  18, 
1994,  and  effective  September  16, 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  and  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  “significant  regulatory  action’’ 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 


promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

Section  71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  4000 — Subpart  C — Class  C 
Airspace 


ACE  LA  C  Cedar  Rapids  Municipal  Airport, 
LA  (Revised) 

Cedar  Rapids  Municipal  Airport,  lA 
(lat.  41‘’53'05''  N.,  long.  91‘’42'40"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,900  feet  MSL 
within  a  5-mile  radius  of  Cedar  Rapids 
Municipal  Airport  and  that  airspace 
extending  upward  from  2,100  feet  MSL  to 
and  including  4,900  feet  MSL  within  a  10-  - 
mile  radius  of  Cedar  Rapids  Municipal 
Airport.  This  Class  C  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

It  -k  *  *  * 

ASW  TX  C  Corpus  Christi  International 
Airport,  TX  (Revised) 

Corpus  Christi  International  Airport.  TX 
(lat.  27°46T3"  N.,  long.  97‘’30'04"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,000  feet  MSL 
within  a  5-mile  radius  of  the  Corpus  Christi 
International  Airport,  and  that  airspace 
extending  upward  from  1,200  feet  MSL  to 
4.000  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  287°  bearing  from  the  airport 
clockwise  to  the  197°  bearing  from  the 
airport,  and  that  airspace  extending  upward 
from  1,500  feet  MSL  to  4,000  feet  MSL  within 
a  10-mile  radius  of  the  airport  from  the  197° 


bearing  from  the  airport  clockwise  to  the  287° 
bearing  from  the  airport. 
***** 

ASW  TX  C  Harlingen,  TX  (Revised) 

Rio  Grande  Valley  International  Airport.  TX 
(lat.  26°13'42"  N.,  long.  97°39'16"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,000  feet  MSL 
within  a  5-mile  radius  of  the  Rio  Grande 
Valley  International  Airport,  excluding  that 
airspace  east  of  Arroyo  Colorado  that  is  north 
of  the  Southern  Pacific  Railroad;  and  that 
airspace  extending  upward  from  2,000  feet 
MSL  to  4,000  feet  MSL  within  a  10-mile 
radius  of  the  airport  from  Farm  Road  1420 
and  Arroyo  Colorado  clockwise  to  the 
Southern  Pacific  Railroad;  and  that  airspace 
extending  upward  from  1,300  feet  MSL  to 
4,000  feet  MSL  to  the  10-mile  radius  of  the 
airport  from  the  Southern  Pacific  Railroad 
clockwise  to  U.S.  Highway  83  (Business 
Route);  and  that  airspace  extending  upward 
from  1,500  feet  MSL  to  4,000  feet  MSL  from 
U.S.  Highway  83  (Business  Route)  clockwise 
to  U.S.  Highway  77  (Business  Route);  and 
that  airspace  extending  upward  from  1,200 
feet  MSL  to  4,000  feet  MSL  from  U.S. 
Highway  77  (Business  Route)  clockwise  to 
Farm  Road  1420.  This  Class  C  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASW  TX  C  Abilene  Regional  Airport,  TX 
(Revised) 

Abilene  Regional  Airport,  TX 

(lat.  32°24'40"  N.,  long.  99°40'55"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,800  feet  MSL 
within  a  5-mile  radius  of  the  Abilene 
Regional  Airport,  excluding  that  airspace 
from  the  surface  to  3,600  feet  MSL  east  of 
long.  99°39'00"  W.,  and  north  of  the  Abilene 
VORTAC  103°/283°  radial  within  5  miles  of 
the  airport:  and  that  airspace  extending 
upward  from  3,600  feet  MSL  to  and 
including  5,800  feet  MSL  within  a  10-mile 
radius  of  the  airport  north  of  the  Abilene 
VORTAC  103°/283°  radial;  and  that  airspace 
extending  upward  from  4,300  feet  MSL  to 
and  including  5,800  feet  MSL  within  a  10- 
mile  radius  of  the  airport  south  of  the 
Abilene  VORTAC  103°/283°  radial. 
***** 

ASW  TX  C  Dyess  AFB,  TX  (Revised) 

Dvess  AFB,  TX 

(lat.  32°25'12"  N.,  long.  99°51'25"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,800  feet  MSL 
within  a  5-mile  radius  of  Dyess  AFB;  and  that 
airspace  extending  upward  from  3,600  feet 
MSL  to  and  including  5,800  feet  MSL  within 
a  10-mile  radius  of  Dyess  AFB  north  of  the 
Abilene  VORTAC  103°/283°  radials;  and  that 
airspace  extending  upward  from  4,300  feet 
MSL  to  and  including  5,300  feet  MSL  within 
a  10-mile  radius  of  the  Dyess  AFB  and  south 
of  the  Abilene  VORTAC  103°/283°  radials. 
This  Class  C  airspace  area  excludes  any 
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airspace  included  within  the  Abilene 
Regional  Airport,  TX,  Class  C  airspace  area. 

***** 

AWP  CA  C  Santa  Batt>ara  Municipal 
Airport,  CA  (Revised) 

Santa  Barbara  Municipal  Airport,  CA 
(lat.  34'*25'34"  N..  long.  119‘>50'26"  W.) 

That  airspace  within  a  5-mile  radius  of  the 
Santa  Batb^  Municipal  Airport  extending 
upward  fitom  the  surface  to  and  including 
4.000  feet  MSL;  and  that  airspace  within  a 
10-mile  radius  of  the  airport  extending 
upward  bom  1,SOO  feet  MSL  to  and 
including  4,000  feet  MSL.  excluding  that 
airspace  from  the  2S5°  bearing  hom  the 
airport,  between  the  5-  and  10-mile  radius, 
clockwise  to  the  090°  bearing  from  the 
airport.  This  Class  C  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  riate  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Pamgmpb  6002 — Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 

***** 

ACE  lA  E2  Cedar  gapiri«  Municipal  Airport, 
LA  (New)  Cedar  Rapids  MimidpM  Airport, 
lA 

(lat  41°53'05"  N.,  long.  91“42'40~  W.) 
Within  a  4.2-mile  radius  of  the  Cedar 
Rapids  Municipal  Airport.  This  Class  E 
airspace  area  is  eftective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airpoit/Facility  Directory. 
***** 

Issued  in  Washington,  DC,  on  March  29. 
1995. 

Nancy  B.  Kalinowski, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

|FR  Doc.  95-8370  Filed  4-4-95;  6:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[EE-12^ 

RIN  1545-AT27 

Valuation  of  Plan  Distributions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance  to 
employers  in  determining  the  present 


value  of  an  employee’s  benefit  in  a 
qualified  defined  benefit  pension  plan, 
for  purposes  of  determining  the  amount 
of  a  distribution  made  in  any  form  other 
than  a  nondecreasing  annuity  payable 
for  a  period  not  less  than  the  life  of  the 
participiant  or.  in  the  case  of  a  qualified 
preretirement  survivor  annuity,  the  life 
of  the  surviving  spouse.  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 

DATES:  Written  comments  must  he 
received  by  July  5, 1995.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  Tuesday,  July  25, 
1995,  at  10  a.m.  must  be  received  by 
July  7, 1995. 

ADDRESSES:  Send  saabmissions  to: 
CC:DOM:CX)RP;Til  (EE-12-95),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  ajn.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (EE-12-95). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington.  DC.  The  public  hearing 
will  be  held  in  the  Auditorium',  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Linda  S.  F. 
Marshall,  (202)  622-4606;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  MFORMATION: 
Background 

Temporary  r^ulations  in  the  Rules 
and  Reflations  sectimi  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  417.  The  temporary 
regulations  provide  guidance  to 
employers  ki  determining  the  present 
value  of  an  employee’s  benefit  in  a 
qualified  defined  benefit  pension  plan. 

Tl^ext  of  those  temporary 
regul^ions  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
■  in  EO 12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5}  and  the  R^ulatoiy 
Flexibility  Act  (5  U.S.C  chapter  6)  do 


not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  780S(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Cou^el  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Connnente  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  x\ll  comments  will  be 
available  for  public  inspection  and 
copyine. 

A  puolic  hearing  has  been  scheduled 
for  Tuesday.  July  25. 1995,  at  10  a.m.  in 
the  Auditorium.  Internal  Revenue 
Building.  1111  Constitution  Avenue 
NW.,  Washington.  DC  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 

starts.  _ 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  July  5, 1995  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  July  7, 1995. 

A  periM  of 10  minutes  will  be 
allotted  to  each  p>erson  for  making 
comments. 

An  agenda  showing  the  schedulii^  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  of  charge  at  the  hearing. 

Drafting  Inforoiation 
The  principal  author  of  the 
regulations  is  Linda  S.  F.  Marshall, 

Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  I^INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 
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Authority:  26  U^.C  7805  *  *  * 

Section  lA17(e>-l  also  issued  under  26 
U.S.Q  417(eK3)lA)(iiMII>. 

§1.417  CAmemfed} 

Par.  2.  Paragraph  (d)  of  §  1.417(eJ-l  is 
revised  to  read  as  follows; 

(The  text  (rf  proposed  paragraph  (d)  is 
the  same  as  the  text  of  §  1.417(e>-l'nd) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

Margaret  Milner  Richardson, 
Conimissioneroflntemal  Revenue. 

(FR  Doc.  95-8230  Filed  4-4-95;  8:45  ami 
BILUNO  CODE  4830-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-029] 

33  CFR  Chapter  I 
46  CFR  Chapter  1 

Regulatory  Reinvention  Public 
Meetings 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meetings;  request  for 
comments. 

SUMMARY:  As  part  of  the  Presid«it’s 
Regulatory  Reinvention  Initiative,  the 
Coast  Guard  will  conduct  several  public 
meetings  outside  the  WashingtcHi,  DC 
area.  The  meetings  are  intend^  to  open 
additional  lines  ^  cranmunication 
between  the  Coast  Guard  and  the 
regulaited  public.  Eacdi  meeting  wUl  be 
attended  by  a  senior  Coast  Guard 
official,  and  will  be  c^n  to  the  public. 
DATES:  The  meetings  will  be  held  Apml 
11, 1995  in  New  York,  NY;  April  12, 
1995  in  Boston,  N4A;  and  April  21  in 
Seattle,  WA.  Times  for  each  meeting  are 
provided  below  under  SUMMARY.  Written 
comments  ^ould  be  received  by  June  5, 
1995. 

ADDRESSES:  The  meetings  will  be  h^d  at 
the  fcdlowing  locations:  New  York, 

NY — University  of  New  York  Maritime 
College,  Fort  S^uyler,  Throgs  Neck 
Station,  New  York;  Boston,  MA — Black 
Falcon  Passeng^  Terminal. 
Massachusetts  Port  Authority,  1  ^ack 
Falcon  Ave.,  Boston,  MA  02210;  Seattle, 
WA — ^Thirteenth  Co^  Guard  District, 
915  2nd  Ave.,  Seattle,  WA.  Written 
comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council,  Command^!  (G-LRA),  U.S. 
Coast  Quard,  2100  Second  Street  SW., 
Washington,  DC  20593,  or  may  be 
delivered  to  room  3406  at  the  same 
address  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  exce]^  Federal 
holidays. 

FOR  FURTHER  Wf  ORMATION  CONTACT: 

Commander  Thomas  Cahill,  Executive 


Secretary,  Marine  Safety  Ccnincil, 
Commandant  (G-LJIA),  U.S.  Coast 
Guard,  2100  S^ond  Street  SW., 
Washington,  DC  20593,  telephone  (202) 
267-0132. 

SUPPLEMENTARY  INFORMATION:  Over  the 
past  eighteen  months,  the  Coest  Guard 
conducted  a  comprehensive  review  of 
its  regulatory  process.  This  review 
included  meetings  with  members  of 
regulated  communities  and  advisory 
committees.  Ahhou^  the  Coast  Guard 
is  proud  of  its  frequent  and  ongoing 
interaction  with  the  regulated 
community,  the  need  ftar  additional 
public  involvement  in  the  regulatory 
process  was  an  area  specifically 
identified  for  improvement.  It  is  only 
through  keeping  in  touch  with  those 
affected  that  the  Coast  Guard  can  truly 
judge  if  its  regulatory  and  compliance 
efforts  are  effective  and  efficient.  As  a 
result,  the  Coast  Guard’s  new  regulatory 
procedmes  manual  requires  regulatory 
project  managers  to  provide 
opportunities  for  public  involv^ent  at 
the  earliest  stages  of  a  regulatory  {Hnject 
Additionally,  toe  Coast  Guard’s  ongoing 
Maritime  Regulatory  Reform  efibrt  is 
intended  to  remove  unnecessary 
regulatory  burdens  on  the  maritime 
industry. 

In  his  memorandum  of  March  4. 1995, 
President  Clinton  directed  the  beads  of 
all  Federal  departments  and  agencies  to 
make  regulatory  reinvention  a  top 
priority.  He  identified  four  steps  to  be 
taken.  These  steps  are:  (1)  Cut  obsolete 
regulations;  (2)  reward  results,  not  red 
tape;  (3)  get  out  of  Washington  and 
create  grassroots  partnerships;  and  (4) 
negotiate,  don’t  dictate.  Tlie  Coast 
Guard  is  taking  a  number  of  additional 
actions  to  achieve  the  President’s  goals 
of  reducing  the  regulatory  burden  and 
improving  compliance  through 
cooperation. 

One  of  these  actions  is  to  conduct  a 
number  of  public  meetings  during  the 
month  of  April  to  discuss  regulatory 
reinvention.  The  meetings  are  intended 
to  allow  members  of  the  regulated 
community  the  opportunity  to  talk 
directly  with  senior  Coast  Guard 
officials  involved  in  the  regulatory 
process,  and  raise  concerns  with  current 
regulatory  and  enfcncement  policies. 

The  senior  Coast  Guard  officials 
identified  below  currently  plan  to 
attend  the  meetings  listed  below.  Rear 
Admiral  Gregory  Penu^tem,  Qiief  of  the 
Office  of  Navigation  Safety  and 
Waterway  Services  at  Coa^  Guard 
Headquarters,  will  attend  the  meeting  of 
the  Navigatiim  Safety  Advisory  Coui^ 
in  Seattle,  WA  on  ^ril  21, 1905.  This 
meeting  wilt  begin  at  0  a  jn.  Rear 
Admir^  James  Card,  Chief  oi  the  Office 


of  Marine  Safety,  Security,  and 
Environmental  FTotection  at  Coast 
Guard  Headquarters,  will  attend  an 
"Industry  D^”  meeting  in  New  York, 

NY  on  April  11, 1995.  This  meeting  will 
begin  at  9  a.in.  Rear  Admiral  jedm 
Shkor,  Chief  Counsel  of  the  Coast  Guard 
and  Chairman  of  the  Marine  Safety 
Council,  the  Coast  Guard’s  regulatory 
oversight  body,  will  attend  an  “Industry 
Day”  meeting  in  Boston,  MA  cm  April 

12. 1995.  This  meeting  will  begin  at  9 
ajn.,  with  re^stratimi  beginning  at  8'.30 
ajn.  The  locatLons  for  th^  meetings 
are  listed  above  under  ADDRESSES. 

bi  addition  to  the  above  meetings,  a 
number  of  other  “Industry  Day” 
meetings  are  scheduled  in  Portland.  OR; 
Warren,  RI;  Valdez,  AK;  Cape  Cod,  MA; 
Milwaukee,  WI;  Amdiorage,  AKr 
Alameda.  CA;  Hamptem  Roads.  VA; 
Tampa,  FL;  Molule,  AL;  and  Agana, 
Guam.  These  meetings  will  be  hosted  by 
the  local  Coast  Guard  Captain  of  the 
Port,  and  regulatory  reinvention  will  be 
a  key  topic.  The  Coest  Guard  Captain  of 
the  Pml  for  each  area  can  provide 
additicmal  details  on  the  ^te  and  time 
fcMT  each  me^irg.  Additionally,  on  April 

20. 1995,  the  Coest  Guard  will  hold  a 
puldic  meting  in  Washington,  DC  to 
discuss  regulatmy  reform.  The  details  of 
this  meeting  will  be  announced  by  a 
separate  notice  in  the  Federal  Register. 

Persems  affected  by  or  interested  in 
Coast  Guard  regulatory  actions  are  also 
invited  to  submit  written  comments  as 
indicated  undm'  ADDRESSES  above. 

Dated:  March  24, 1995. 

John  E.  Shkor, 

Rear  Admiral,  U.S.  Coast  Guard  Chief 
Counsel. 

(FR  Doc.  95-8389  Filed  4^95;  8:45  ami 
BILLING  CODE  4910-14-M 


POSTAL  SERVICE 
39  CFR  Part  232 

Conduct  on  Postal  Service  Property 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
amend  Postal  S^ice  property 
regulations  by  providing  that  whrai 
conduct  that  is  a  violation  of  Federal  or 
State  criminal  law  is  committed  on 
Postal  Service  property,  it  is  also  a 
violation  of  Postal  Service  regulations, 
and  that  the  fine  and/or  imprisonment 
penalties  of  39  CFR  232.1  (p)  may  be 
imposed  for  the  proscribed  conduct 
when  Federal  and  State  prosecution  of 
the  criminal  law  violatkm  are  declined. 
DATES:  Comments  must  be  received  on 
or  before  May  5, 1995. 
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ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Counsel, 
Postal  Inspection  Service,  475  L’Enfant 
Plaza  SW.,  Room  3411,  Washington,  DC 
20260-2181. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry ).  Bauman,  Counsel,  Postal 
Inspection  Service,  (202)  268-4415. 
SUPPLEMENTARY  INFORMATION:  Postal 
Service  regulations  on  conduct  on 
postal  property  are  published  in  title  39 
of  the  Code  of  Federal  Regulations  (CFR) 
as  §  232.1.  One  purpose  of  this  proposed 
rule  is  to  clarify  that  prohibited  conduct 
on  postal  property  includes  violations 
of:  (1)  State,  Territory,  Possession,  and 
District  criminal  laws  assimilated  onto 
exclusive  Federal  property  under  18 
U.S.C.  13,  Assimilated  Crimes  Act;  and 
(2)  Federal.  State,  Territory,  Possession, 
and/or  District  criminal  laws  that  apply 
to  the  geographic  areas  in  which 
nonexclusive  properties  owned  or 
leased  by  the  Postal  Service  are  located. 

Another  purpose  of  this  proposed  rule 
is  to  provide  that  when  conduct  that  is 
a  violation  of  Federal,  State,  Territory, 
Possession,  and/or  District  criminal  law 
is  committed  on  Postal  Service  property, 
it  is  also  a  violation  of  Postal  Service 
regulations.  Persons  committing  such 
prohibited  conduct  are  subject  to  the 
penalty  provisions  of  39  CFR  232. l(p) 
(i.e.,  a  6ne  of  not  more  than  $50  and/ 
or  imprisonment  of  not  more  than  30 
days),  when  prosecution  of  the  criminal 
law  violation  is  declined  by  Federal, 
State,  Territory,  Possession,  or  District 
prosecutors. 

List  of  Subjects  in  39  CFR  Part  232 

Federal  buildings  and  facilities. 
Penalties,  Postal  Service. 

Accordingly,  39  CFR  part  232  is 
proposed  to  1^  amended  as  set  forth 
below. 

PART  232— CONDUCT  ON  POSTAL 
PROPERTY 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401, 403(b)(3). 
404(a)(7);  40  U.S.C  318, 318a,  318b.  318c: 
sec.  613,  Treasury,  Postal  Service,  and 
General  Government  Appropriations  Act, 
1992,  Pub.  L.  102-141. 18  U.S.C.  13.  3061;  21 
U.S.C  802,  844. 

2.  Section  232.1  is  amended  by 
adding  a  new  paragraph  (r)  to  read  as 
follows; 

§  232.1  Conduct  on  postal  property. 

Ik  A  dr  *  Yt 

(r)  Other  prohibited  conduct.  (1)  The 
regulations  in  this  section  for  conduct 
on  Postal  Service  property  also  include; 

(i)  State,  Territory,  Possession,  and 
District  criminal  laws  assimilated  onto 


exclusive  Federal  property  under  18 
U.S.C.  13,  Assimilated  Crimes  Act;  and 

(ii)  Federal,  State,  Territory, 
Possession,  and/or  District  criminal 
laws  that  apply  to  the  geographic  areas 
in  which  nonexclusive  properties 
owned  or  leased  by  the  Postal  Service 
are  located. 

(2)  When  a  violation  of  a  Federal. 
State,  Territory,  Possession,  or  District 
criminal  law  is  committed  on  Postal 
Service  property,  it  is  also  a  violation  of 
Postal  Service  regulations  and  is 
therefore  subject  to  the  penalty 
provisions  of  paragraph  (p)  of  this 
section  when  prosecution  of  the 
criminal  law  violation  is  declined  by 
Federal,  State,  Territory,  Possession,  or 
District  prosecutors. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

IFR  Doc.  95-8227  Filed  4-4-95;  8:45  am] 
BILLING  CODE  7710-12-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-5185-2] 

Notice  and  Open  Meeting  of  the 
Negotiated  Rulemaking  Advisory 
Committee  for  Small  Nonroad  Engine 
Regulations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  committee  meeting — 
negotiated  rulemaking  on  small  nonroad 
engine  regulations. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  EPA  is  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  to  negotiate  a  rule  to  reduce 
air  emissions  from  small  nonroad 
engines.  Small  nonroad  engines  are 
engines  which  are  spark  ignited  gasoline 
engines  less  than  25  horsepower.  The 
meeting  is  open  to  the  public  without 
advance  registration.  Agenda  items  for 
the  meeting  include  reports  from  the 
task  ^oups  and  discussions  of  the  draft 
structure  of  the  emissions  standard. 
DATES:  The  committee  will  meet  on 
April  18, 1995  from  10  a.m.  to  6  p.m., 
and  on  April  19, 1995  from  8  a.m.  to  4 
p.m. 

ADDRESSES:  The  location  of  the  meeting 
will  be  the  Courtyard  by  Marriott,  3205 
Boardwalk,  Ann  Arbor,  MI  48108; 
phone:  (313)  995-5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Lisa  Snap,  National 


Vehicle  and  Fuel  Emissions  Laboratory, 
2565  Plymouth  Rd.,  Ann  Arbor, 
Michigan  48105,  (313)  668-4200. 
Persons  needing  further  information  on 
committee  procedural  matters  should 
call  Deborah  Dalton,  Consensus  and 
Dispute  Resolution  Program, 
Environmental  Protection  Agency,  401 
M  Street,  S.W.  Washington,  DC  20460, 
(202)  260-5495,  or  the  Committee’s 
facilitators,  Lucy  Moore  or  John  Folk- 
Williams,  Western  Network,  616  Dorv 
Caspar,  Santa  Fe,  New  Mexico,  87501, 
(505)  982-9805. 

Dated:  March  31, 1995. 

Deborah  Dalton, 

Designated  Federal  Official. 

IFR  Doc.  95-8502  Filed  4-4-95;  8:45  am) 
BILLING  CODE  6560-60-M 


40  CFR  Part  52 

[MA-31-01-€845b;  A-1-f  RL-5177-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  U  Restricted  Emission 
Status 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  approves  310  CMR  7.02(12), 
entitled  “U  Restricted  Emission  Status,” 
into  the  Massachusetts  SIP.  EPA  is  also 
proposing  to  extend  the  federal 
enforceability  of  this  regulation  to 
hazardous  air  pollutants.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  approving  the  Commonwealth’s 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  propos^  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  May  5, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
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Pesticides  ainl  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I.  }FK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA’s  technical  support 
docum^t  are  avadahle  for  public 
inspection  during  nomt^  bwiness 
hours,  by  appointment  at  the  Air, 
Pesticid^  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  R^ibon  I.  One  Congress  Street, 
10th  floor.  Boston,  MA  and  the  Division 
of  Air  Quality  Contrrd,  D^artment  of 
Environment^  Protectioa,  One  Winter 
Street,  8th  Floor,  Boston,  MA  02108. 

FOR  FURTHER  MFORNMTIOM  CONTAOT:  Ida 
E.  Walker,  for  criteria  pollutants  (617} 
565-9168  Oft  Janet  Beloin,  for  HAPS 
(617)565-2734. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information,  see  the  direct 
final  rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 
Authority:  42  V-S.C  7401-7671q. 

Dated:  March  3, 19SS. 

John  P.  DeViUan, 

Regional  Adnumstrotar,  Repon  1. 

IFR  Doc.  95-8217  Filed  4-4-95;  8:45  ami 
BILUNG  CODE  0B»O-t»-P 


40  CFR  Part  52 
tn.92-1-6336b;  FRL-6165-91 

Approval  and  PYomulgatfon  of 
Implemenlation  Plans;  HKnois 

AGENCY:  EnvircHimental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protectioa  Agency 
(USEPA)  pre^Ktses  to  approve  Illinois’ 
February  7, 1994,  request  to  incorporate 
smaller  source  permit  rule  amendments 
into  the  Illinoos  State  Implementaticm 
Plan  (SIP),  The  purpose  of  these  smaller 
source  amendments  is  to  lessen  the 
permitting  burden  on  small  sources  and 
on  the  permitting  authority  by  reducing 
the  frequency  an^ox  the  requirement 
for  operating  permit  renewal  for  sources 
emitting  less  than  twenty-five  tons  per 
year  of  regulated  air  pollutants.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  ap{«roving  this 
actiem  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  fior  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  ate  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplaited  m 
relatiod  to  this  proposed  rule.  If  U^PA 
receives  adv»^e  comments,  the  direct 


final  rule  virill  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  US^A  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
coounratting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  May  5, 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR18- 
}).  U.S.  Environmental  Protectiem 
Agency,  Region  5, 77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA’s  analysis  of  it  are  available  kx 
inspection  at:  Regulation  Development 
Section.  Regulaticm  Elevelopment 
Branch  (AR18-J),  U.S.  Environmental 
Protection  Agency,  Region  5. 77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Neanny«r,  Permits  and 
Grants  Section,  Regulation  Development 
Branch  (AR-18f),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  353^761. 

SUPPLEMENTARY  INFORMATION:  FcM- 
additional  information'see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  February  24. 1995. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

[FR  Doc.  95-8220  Filed  4-4-95;  8:45  ami 
BILLING  CODE  SMO-SO-P 


40  CFR  Part  52 
[AK7-1-6588b;  FRL-5171-6] 

Approval  and  Promulgation  of  State 
Implementation  Rans;  Alaska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  propioses  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of  Alaska 
for  the  purpose  of  reducing  the  National 
Air  Quality  Standards  (NAAQS)  for 
carbon  monoxide  (CO).  The  SIP  revision 
was  sulnnitted  by  the  state  to  satisfy 
certain  federal  Clean  Air  Act 
requirements  for  a  baric  motor  vehicle 
inspection  and  maintenance  (I/M) 
pn^ram  in  the  Municipality  of 
Andaorage  and  the  Fairbanks  Nwthstar 
Bonx^  area.  In  the  Final  Rules  Section 


of  this  Federal  Register,  the  EPA  is 
approving  the  state’s  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  aj^ioval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  commerrts  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  recrived  wilt  be  addressed  in 
a  subsequent -final  rule  based  cm  this 
propos^  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  notice. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  5, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Ejivironm^ital  Protection  Specialist 
(AT-082),  Ak  Programs  Section,  at  the 
EPA  Regional  Office  listed  below. 

Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persor»s  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  Envirwimental  Protection  Agency, 
Regicm  10,  Air  Programs  Sectiem,  1200 
6th  Avenue,  Seattle,  WA  98101. 

The  State  of  Alaska  Department  of 
Environmental  Cemservation;  410 
Willoughby,  Suite  105,  Juneau,  Alaska 
99801-1795. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Lee,  Air  Prcjgrams  Braniffi  (AT- 
082),  EPA,  1200  6th  Avenue,  Seattle, 

WA  98101,  (206)  553-1814. 

SUPPLHIENrTART  INFORMATION:See  the 
information  j»ovided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  March  2, 1995. 

Chuck  Clarke, 

Regional  Administrator. 

[FR  Doc.  95-8314  Filed  4  4-95;  8:45  am) 
BILUNG  COOE  n6»-Se-(> 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  67 
(CGD  94-040] 

RIN  2115-AE85 

Vessel  Rebuilt  Determinations 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  its  rules  regarding  rebuilt 
determinations  to  provide  guidelines  to 
clarify  the  standard  for  determining 
when  work  on  a  vessel  constitutes  a 
rebuilding  of  that  vessel.  The  rebuilt 
standard  has  been  criticized  as  too 
subjective  to  provide  guidance  to  vessel 
owners,  who  often  must  make  critical 
business  planning  decisions  with  the 
outcome  of  a  potential  rebuilt 
determination  by  the  Coast  Guard  in 
mind.  The  proposed  guidelines,  if 
adopted,  would  establish  clear  upper 
and  lower  thresholds  relevant  to  rebuilt 
determinations  and  would  provide  for 
greater  certainty  to  vessel  owners 
making  business  decisions  regarding 
work  to  be  performed  on  their  vessels. 
DATES:  Comments  must  be  received  on 
or  before  July  5, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-040), 

U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 'the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
insi>ection  or  copying  at  room  3406, 

U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Burley,  Vessel  Documentation 
and  Tonnage  Survey  Branch;  (202)  267- 
1492. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-040)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 


comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8^/2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  ail 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  document 
are  Ms.  Laura  Burley,  Project  Manager; 
Lieutenant  Commander  Don  M.  Wryc, 

Attorney  Advisor,  Vessel  Documentation  and 
Tonnage  Survey  Branch;  and  Mr.  Nicholas 
Grasselli,  Project  Counsel,  Office  of  Chief 
Counsel. 

Background  and  Purpose 

When  Congress  enacted  the  Merchant 
Marine  Act,  1920,  popularly  referred  to 
as  the  “Jones  Act,”  it  included  a 
provision  to  provide  for  a  protected 
cabotage  trade.  Section  27  of  the 
Merchant  Marine  Act,  1920  (46  U.S.C. 
app.  883),  generally  prohibited  the 
transportation  of  merchandise  in  the 
coastwise  trade  except  in  vessels  built 
in  and  documented  under  the  laws  of 
the  United  States  and  owned  by  citizens 
of  the  United  States.  In  1956,  Congress 
amended  Section  27  by  enacting  what  is 
known  as  the  “Second  Proviso.”  Under 
the  proviso,  as  enacted,  a  vessel  of  more 
than  500  gross  tons  entitled  to  engage  in 
the  coastwise  trade  which  is  then  rebuilt 
outside  the  United  States  permanently 
loses  the  right  to  engage  in  the  coastwise 
trade.  Further,  the  proviso  required 
owners  of  vessels  of  more  than  500  gross 
tons  documented  in  the  United  States 
which  are  rebuilt  outside  the  United 
States  to  make  a  report  of  the 
circumstances  of  the  rebuilding  to  the 
Secretary. 

As  originally  proposed,  the  proviso 
contained  a  definition  of  “rebuilt.” 
However,  the  definition  was  determined 
to  be  problematic  and  was  deleted.  The 
legislative  history  noted  that  a 
“generally  accepted”  definition  of  the 
term  as  applied  to  vessels  may  be  found 
in  the  case  of  United  States  v.  The  Grace 
Meade.  25  F.  Cas.  1387  (E.D.  Va.  1876) 


(No.  15,243).  That  definition  is  that  “a 
vessel  is  considered  rebuilt  if  any 
considerable  part  of  the  hull  of  the 
vessel  in  its  intact  condition,  without 
being  broken  up,  is  built  upon.” 

Further,  the  legislative  history  noted, 
the  definition  had  been  adopted  by  the 
Supreme  Court  in  New  Bedford  Dry 
Dock  Co.  V.  Purdy  (The  Jack-O’Lantem), 
258  U.S.  96  (1922),  and  had  been 
incorporated  into  the  regulations  of  the 
Bureau  of  Customs,  which  then 
administered  the  vessel  documentation 
program,  as  a  regulatory  standard. 

In  1960,  Congress  amended  the 
Second  Proviso.  (Pub.  L.  86-583.)  The 
1960  amendment  closed  a  loophole 
which  permitted  foreign-built 
midbodies  to  be  towed  to  the  United 
States  and  then  incorporated  into  the 
domestic  rebuilding  of  an  existing 
vessel  in  an  operation  known  as 
“jumboizing.”  As  amended,  the  Second 
Proviso  provided  that  a  vessel  of  more 
than  500  gross  tons  eligible  to  engage  in 
the  coastwise  trade  which  was  then 
rebuilt  permanently  lost  the  right  to 
engage  in  the  coastwise  trade  unless  the 
“entire  rebuilding,  including  the 
construction  of  any  major  components 
of  the  hull  or  superstructure  of  the 
vessel,”  was  effected  within  the  United 
States. 

In  1988,  the  Second  Proviso  was  once 
again  amended  to  eliminate  the  500 
gross  ton  parameter  for  vessels  rebuilt 
outside  the  United  States.  (Pub.  L.  100- 
239.)  Now,  any  vessel  which  has 
acquired  the  lawful  right  to  engage  in 
the  coastwise  trade  which  is  later  rebuilt 
outside  the  United  States  permanently 
loses  coastwise  trading  privileges. 

The  Second  Proviso  is  implemented 
by  the  Coast  Guard  primarily  by 
regulations  at  46  CFR  §  67.177.  The 
regulatory  standard  in  §  67.177  states 
that  a  vessel  is  rebuilt  when  “any 
considerable  part  of  its  hull  or 
superstructure  is  built  upon  or 
substantially  altered.”  While  the 
wording  of  the  regulatory  standard  has 
remain^  stable  over  the  years,  the 
Coast  Guard’s  administration  of  the 
standard  has  changed. 

Prior  to  September  1989,  the  Coast 
Guard  evaluated  whether  work 
performed  on  a  vessel  constituted  a 
rebuilding  under  the  regulatory 
standard  by  focusing  on  whether  the 
nature  of  the  work  was  structural  or 
nonstructural.  In  September  1989,  the 
Coast  Guard  issued  a  rebuilt 
determination  for  work  performed  on 
the  vessel  Monterey.  The  Monterey 
determination  explained  that 
application  of  the  Coast  Guard’s 
regulatory  standard  involves  a  two-step 
proce.ss.  The  first  step  is  to  identify 
work  which  involves  building  upon  or 
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alteration  of  the  hull  or  superstructure. 
Once  the  relevant  work  has  been 
identified,  the  second  step  is  to 
determine  whether  that  work  involves  a 
considerable  part  of  the  hull  or 
superstructure.  If  it  does,  then  the  vessel 
has  been  rebuilt. 

As  a  result  of  the  regulatory 
requirement,  the  Coast  Guard  frequently 
receives  applications  for  preliminary 
determinations  whether  work  to  be 
performed  on  a  vessel  outside  the 
United  States  would  constitute  a 
rebuilding.  In  support  of  an  application 
for  a  preliminary  rebuilt  determination, 
the  applicant  will  generally  enclose 
'“xtensive  documentation  addressing  the 
character  and  scope  of  the  work  to  be 
performed  including  plans,  drawings, 
contracts,  work  orders,  and  materials 
lists.  The  applicant  then  attempts  to 
show  that  the  work  will  not  build  upon 
or  “substantially”  alter  “any 
considerable  part”  of  the  vessel’s  hull  or 
superstructure.  Often,  comparisons  are 
made  between  the  before  and  after  area 
of  the  hull  and  superstructure;  the 
weight  of  steel  to  be  replaced  or  added 
to  the  vessel’s  total  steelweight;  or  the 
cost  of  the  planned  work  to  the  overall 
value  of  the  vessel. 

Sometim.es,  the  vessel  representative 
does  not  submit  an  application  for  a 
rebuilt  determination  or  any  supporting 
documentation  until  after  the  work  is 
performed.  While  this  approach  is 
permissible,  it  assumes  the  risk  that  the 
Coast  Guard  may  determine  that  the 
vessel  has  been  rebuilt,  with  the 
disastrous  consequence  of  loss  of 
trading  entitlements.  In  other  cases,  the 
work  actually  done  on  the  vessel  differs 
from  or  exceeds  the  planned  work,  with 
possible  adverse  effects  on  the  final 
determination.  In  any  event,  following 
completion  of  the  work,  if  the  quantum 
of  work  involved  raises  a  reasonable 
belief  that  the  vessel  has  been  rebuilt, 
the  vessel  representative  must  apply  for 
a  final  rebuilt  determination.  Because  of 
the  wording  of  the  standard  and  the 
unique  nature  of  each  vessel,  every 
rebuilt  determination  is  evaluated  on  a 
case-by-case  basis. 

Because  the  regulatory  standard 
contains  a  number  of  undefined  terms 
which  could  be  problematic,  the  Coast 
Guard  decided  to  seek  public  input  on 
the  advisability  of  engaging  in  a 
rulemaking.  Two  public  meetings  were 
held,  both  preceded  by  a  notice  in  the 
Federal  Register.  The  first  meeting  was 
on  Novemt^r  16, 1993  (58  FR  51298), 
and  the  second  on  February  15, 1994  (59 
FR  725).  The  stated  purpose  of  the 
public  meetings  was  to  obtain  public 
input  concerning  whether  the  Coast 
Guard  should  undertake  rulemaking  to 
develop  clearer  standards  for  vessel 


rebuilt  determinations,  whether  a 
negotiated  rulemaking  procedure  would 
be  appropriate,  and  to  discuss  problems 
encountered  under  existing  procedures 
and  possible  solutions. 

On  May  10, 1994,  the  Coast  Guard 
published  a  policy  statement  in  the 
Federal  Register  (CGD  93-063;  59  FR 
24060)  announcing  that  it  was  planning 
to  undertake  rulemaking  regarding 
vessel  rebuilt  determinations.  Also,  the 
policy  statement  concluded  that,  based 
on  a  review  of  its  rebuilt  determinations 
since  the  Monterey  determination,  work 
performed  on  a  vessel  which  involved 
five  percent  or  less  of  the  vessel’s 
steelweight  has  never  been  determined 
to  constitute  a  rebuilding. 

Discussion  of  Proposed  Rules 
The  Coast  Guard  proposes  *0  revise  46 
CFR  67.177  regarding  vessel  rebuilt 
determinations.  Section  67.177  would 
first  restate  the  existing  standard  that  a 
vessel  is  rebuilt  “when  any  considerable 
part  of  its  hull  or  superstructure  is  built 
upon  or  substantially  altered.” 
Application  of  that  standard  would 
remain  essentially  a  two-step  process. 

The  standard,  by  its  terms, 
encompasses  only  work  which  involves 
building  upon  or  substantial  alteration 
of  a  considerable  part  of  the  hull  or 
superstructure  of  the  vessel.  Therefore, 
the  first  step  in  applying  the  standard 
must  be  to  identify  hull  and 
superstructure  work  as  distinguished 
from  other  work  on  the  vessel.  Once  the 
relevant  work  has  been  identified,  the 
second  step  in  applying  the  standard  is 
to  determine  whether  that  work  results 
in  a  “considerable  part”  of  the  hull  or 
superstructure  being  built  upon  or 
substantially  altered.  If  it  does,  the 
vessel  will  be  deemed  to  have  been 
rebuilt. 

To  identify  work  constituting  building 
upon  or  a  substantial  alteration  of  the 
hull  or  superstructure  of  a  vessel,  the 
hull  and  superstructure  must  be 
defined.  Both  terms  are  defined  in  46 
CFR  67.3.  The  hull  is  the  shell,  or  outer 
casing,  and  internal  structure  below  the 
main  deck  which  provide  boih  the 
flotation  envelope  and  structural 
integrity  of  the  vessel  in  its  normal 
operations.  The  superstructure  includes 
the  main  deck  and  any  other  structural 
part  of  the  vessel  above  the  main  deck. 
Parts  of  the  hull  or  superstructure 
include  the  shell  plating,  keel,  decks, 
supporting  bulkheads,  beams,  frames, 
girders,  stringers,  and  other  structural 
items. 

On  the  other  hand,  the  delivery, 
installation  aboard  the  vessel,  and 
modification  or  overhaul  of  inventory, 
equipment,  furnishings,  and  stores  are 
not  included  as  parts  of  the  hull  or 


superstructure.  Such  inventory, 
equipment,  furnishings,  and  stores 
include:  Office  inventory  and 
equipment;  medical  stores  and 
equipment;  charts  and  flags;  navigation 
and  signaling  equipment;  portable  VHS 
radio  sets  and  rechargers;  radio 
equipment;  automatic  telephone  system; 
office  amplifiers  and  loudspeakers; 
public  address  system;  spare  parts; 
mooring  lines,  towing  lines,  and 
manually  operated  rope  storage  wheels; 
lifeboats  and  liferafts;  lifesaving 
equipment;  firefighting  equipment;  C02 
systems;  workshop  tools  and 
equipment;  galley,  pantry,  and  bar 
equipment;  plates,  crockery,  cutlery, 
and  glassware;  games,  gambling  tables, 
and  entertainment  equipment;  musical 
instruments;  jacuzzis;  print  shop,  photo 
laboratory  and  projector  room 
equipment;  bedding;  table  linens; 
window  curtains;  baggage  handling 
equipment;  steel  storage  shelves;  deck 
furniture;  cabin  pictures  and  works  of 
art;  and  furnishings  for  crew  cabins, 
messes,  recreation  rooms,  passenger 
cabins,  lounges,  public  spaces,  and 
service  rooms. 

Also,  the  installation  and 
modification  or  overhaul  of  machinery, 
including  foundations,  that  could  be 
removed  without  affecting  the  structural 
integrity  of  the  vessel  are  not  included 
as  part  of  the  hull  or  superstructure. 
Among  items  of  this  type  are:  anchor 
windlass:  steering  machinery;  bow 
thruster  (the  bow  thruster  tunnel  must 
be  constructed  in  the  United  States); 
elevator  machinery:  water  systems 
evaporators  and  pumps;  ventilation  and 
air  conditioning  system  units,  motors, 
and  compressors;  garbage  disposal 
system  incinerator  and  compactor; 
steam  turbine  alternators,  transformers, 
and  electric  motors;  oily  bilge  separator; 
and  sludge  discharge  pump. 

Finally,  many  items  involved  in 
outfitting  and  maintaining  the  vessel 
that  could  be  performed  without 
affecting  the  structural  and  watertight 
integrity  of  the  vessel  are  also  not 
included  as  parts  of  the  hull  or 
superstructure.  Among  items  of  this 
type  are:  installation  of  windows  and 
portholes;  installation  of  partitions  for 
interior  spaces;  installation  of  interior 
stairs  (stairway  trunks  constructed  in 
the  United  States);  renewal  of  exterior 
stairways;  renewal  of  handrails  on 
passenger  decks;  installation  of  glass 
panes;  repairs  of  exterior  non-watertight 
steel  doors:  renewal  of  exterior  fire  hose 
lockers;  overhaul  of  existing  side  gates, 
portholes,  or  watertight  doors;  cleaning 
and  painting  of  the  chain  locker; 
sandblasting  and  painting  of  anchor 
chain;  reinstallation  of  radar  masts  and 
modification  of  radar  foundations; 
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overhaul  of  sound-powered  telephone 
system;  installation  of  new  navigation 
consoles;  extension  of  general  and  fire 
alarm  system;  installation  of  heat 
detectors;  installation  of  new  lifeboat 
davits  or  the  reinstallation  of  repaired 
lifeboat  davits  and  winches;  installation 
of  life-jacket  lockers;  installation  or 
modification  of  interior  spaces  such  as 
cabins,  lounges,  and  restrooms; 
sandblasting,  painting,  or  coating  of 
decks;  general  sandblasting  and 
painting;  renewal  of  drain  pipes  and 
gratings;  installation  of  scuppers; 
installation  and  extension  of  piping 
systems;  installation  of  insulation, 
linings,  ceiling  panels,  floor  coverings, 
and  interior  doors;  installation  of 
prefabricated  bathroom  modules; 
installation  of  signs,  funnel  marks,  and 
name  plates;  overhaul  of  external 
cathodic  protection  system;  installation 
of  electrical  distribution  and  lighting 
systems;  and  installation  and  overhaul 
of  electrical  cables. 

To  determine  whether  any 
“considerable  part”  of  the  hull  or 
superstructure,  as  defined,  has  been 
built  upon  or  altered,  the  relevant  work 
must  be  viewed  in  relation  to  the  hull 
or  superstructure  of  the  vessel  as  a 
whole.  Generally,  the  weight  of  the 
material  involved  in  the  relevant  work 
is  compared  to  the  steelweight  of  the 
vessel  as  a  whole.  In  cases  where 
steelweights  are  not  readily  determined, 
as  for  work  on  a  wooden  or  fiberglass 
vessel  for  example,  the  surface  area  of 
the  relevant  work  is  compared  to  the 
surface  area  of  the  vessel  as  a  whole 
and.  to  the  maximum  extent  practicable, 
a  comparable  steelweight  is  determined 
for  the  work  performed  and  for  the 
vessel  as  a  whole.  The  term 
“steelweight”  is  generically  used  in  the 
proposed  rule  relative  to  the 
construction  material  of  the  vessel. 

Paragraph  (a)  of  proposed  §67.177 
would  address  the  statutory  provision 
that  a  vessel,  regardless  of  its  material 
of  ccHfistructiou,  is  deemed  rebuilt  when 
a  major  component  of  the  hull  or 
superstructure  not  built  in  the  United 
States  is  added  to  the  vessel. 

Paragraph  (b)  of  proposed  §  67.177 
would  establish  numerical  parameters 
for  rebuilt  determinations  for  vessels  of 
which  the  hull  and  superstructure  are 
constructed  of  steel  or  aluminum.  A 
vessel  would  be  deemed  rebuilt  if  the 
relevant  work  performed  constitutes 
more  than  10  percent  of  the  vessel’s 
steelweight  Thus,  10  percent  of  the 
vessel’s  steelweight  would  be  set  as  the 
upper  |)arameter.  beyond  which  a 
rebuilding  would  occur  in  every  case. 

A  vessm  may  or  may  not  be  deemed 
rebuilt  if  the  relevant  work  performed 
constitutes  more  than  5  percent  but  not 


more  than  10  percent  of  the  vessel’s 
steelweight.  In  this  case,  the  vessel 
owner  bears  the  burden  to  demonstrate 
that  the  nature  of  the  work  performed, 
its  scope  in  relation  to  the  vessel  as  a 
whole,  its  cost  as  compared  to  the  cost 
of  the  vessel,  or  other  such  factors, 
justify  a  conclusion  that  the  vessel  has 
not  b^n  rebuilt. 

A  vessel  would  not  be  considered 
rdiuilt  if  the  relevant  work  performed 
constitutes  5  percent  or  less  of  the 
vessel’s  steelweight.  Thus,  5  percent  of 
the  vessel’s  steelweight  would  be  set  as 
the  lower  parameter,  at  or  below  which 
a  rebuilding  would  be  deemed  to  not 
have  occurred  in  any  case. 

Paragraph  (c)  of  proposed  §  67.177 
would  establish  numerical  parameters 
for  rebuilt  determinations  for  vessels  of 
which  the  hull  and  superstructure  are 
constructed  of  a  material  other  than 
steel  or  aluminum.  The  numm'ical 
parameters  would  be  the  same  as  those 
used  in  paragraph  (b).  However,  for  the 
parameters  to  work  for  vessels  of  which 
the  hull  and  superstructure  are 
constructed  of  a  material  other  than 
steel  or  aluminum,  the  concept  of 
comparability  is  introduced. 

The  comparability  concept  requires 
that  the  applicant  for  a  rebuilt 
determination  evaluate  the  vessel  and. 
based  on  its  overall  size,  class, 
configuration,  or  other  such  factors, 
calculate  to  the  maximum  extent 
practicable  what  the  steelweight  of  the 
vessel  as  a  whole  would  be  if  it  were 
constructed  of  steel  or  aluminum.  The 
applicant  would  also  be  required  to 
evaluate  the  quantum  of  work 
performed  on  the  vessel  and,  based  on 
its  scope,  area  or  square  footage  of 
sideshell,  decks,  or  bulkheads  involved 
compared  to  the  area  or  square  footage 
of  similar  surfaces  on  the  entire  vessel, 
or  other  such  factors,  calculate  to  the 
maximum  extent  practicable  what  the 
steelweight  of  the  work  performed 
would  be  if  the  material  used  was  steel 
or  aluminum.  The  Coast  Guard 
particularly  solicits  comment  from 
vessel  owners,  shipyards,  repair 
facilities,  and  other  interested  parties 
concerning  the  feasibility  and 
practicality  of  the  comparability 
concept. 

Vessels  of  mixed  construction,  for 
example,  a  vessel  the  hull  of  which  is 
constructed  of  steel  or  aluminum  and 
the  superstructure  of  which  is 
constructed  of  fiberglass,  would  be 
addressed  by  paragraph  (d)  of  proposed 
§  67.177.  The  applicant  for  a  rebuilt 
determination  would,  using  the 
comparability  concept,  calculate  to  the 
maximum  extent  practicable  the  total 
steelweight  of  the  vessel  and  the 
steelweight  of  the  work  performed  on 


the  non-Steel/aluminum  portion  of  the 
vessel.  The  comparable  steelweight  of 
the  work  performed  on  the  non-steel/ 
aluminum  portion  of  the  vessel  would 
then  be  aggregated  with  the  work 
performed  on  the  portion  of  the  vessel 
constructed  of  steel  or  aluminum.  The  i 
same  numerical  parameters  used  in  j 

paragraph  (b)  would  then  be  applied  to  i 
the  aggregate  of  the  work  performed  oti  ] 
the  vessel  to  determine  whether  the  i 
vessel  had  been  rebuilt.  ! 

Pursuant  to  paragraph  (e)  of  proposed  ; 
§  67.177,  an  application  for  a  rebuilt 
determination,  where  required,  would 
have  to  be  filed  within  30  days 
following  completion  of  the  work  or 
redelivery  of  the  vessel,  whichever 
occurs  first.  An  application  for  a  rebuilt 
determination  would  be  required  if  the 
work  was  performed  outside  of  the 
United  States  and  it  is  determined  to 
constitute  or  be  comparable  to  more 
than  5  percent  of  the  vessel’s 
steelweight,  or  if  a  major  component  of 
the  hull  or  superstructure  which  was 
not  built  in  the  United  States  was  added 
to  the  vessel.  In  addition,  paragraph  (e) 
would  state  the  items  required  to  be 
submitted  with  an  application  for  a 
rebuilt  determination.  Generally,  these 
materials  consist  of  a  statement 
applying  for  the  detennination,  a 
detailed  statement  of  the  work 
performed  and  naming  the  place  or 
places  where  the  work  was  performed, 
applicable  steelweight  calculations, 
sketches  or  blueprints  of  the  work 
performed,  and  any  other  material  the 
Coast  Guard  may  request  in  support  of 
the  determination. 

Paragraph  (f)  of  proposed  §  67.177 
would  provide  an  alternative  under 
which  a  vessel  owner  may  submit  a 
written  statement  to  the  Commandant 
declaring  a  vessel  rebuilt  outside  the 
United  States.  By  using  this  alternative, 
the  owner  who  intends  to  forgo  the 
restricted  trading  privileges  may  avoid 
submitting  tlie  detailed  materials 
required  for  a  rebuilt  determination.  A 
note  would  be  added  at  the  end  of  the 
proposed  section  explaining  tliat  a 
statement  submitted  in  accordance  with 
paragraph  (f)  does  not  constitute  an 
application  for  a  rebuilt  determination 
and,  therefore,  does  not  require  payment 
of  a  fee. 

Lastly,  the  materials  required  to  be 
submitted  for  a  preliminary  rebuilt 
determination  would  be  specified  in 
paragraph  (g)  of  proposed  §67.177. 
Generally,  these  materials  consist  of  a 
statement  applying  for  the  preliminary 
determination,  a  detailed  statement  of 
the  work  to  be  performed  and  naming 
the  place  or  places  where  the  work  is  to 
be  performed,  projected  applicable 
steelweight  calculations,  fetches  or 
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blueprints  of  the  planned  work,  and  any 
other  material  the  Coast  Guard  may 
request  in  support  of  the  preliminary 
determination. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  However,  it  is  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979)  due  to  the  interests 
expressed  by  a  segment  of  the  maritime 
industry  and  the  Canadian  Government. 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  proposal  would,  if  adopted,  merely 
clarify  existing  policies  and  practices 
folloiyed  in  evaluating  rebuilt 
determinations.  As  such,  the  proposed 
changes  would  be  administrative  in 
nature  and  provide  better  guidance  to 
vessel  owners  planning  for  work  to  be 
performed  on  their  vessels.  In  fact,  by 
providing  clearer  guidance,  the 
proposal,  if  adopted,  would  help  vessel 
owners  to  avoid  costs  associated  with  an 
unexpected,  and  unintended, 
determination  that  their  vessel  has  been 
rebuilt. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  wiU  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
minimal  because  this  proposal  would,  if 
adopted,  merely  clarify  existing  policies 
and  practices  followed  in  evaluating 
rebuilt  determinations.  As  such,  the 
proposed  changes  would  be 
administrative  in  nature  and  would 
provide  better  guidance  to  vessel 
owners  planning  for  work  to  be 
performed  on  their  vessel.  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

Under  the  Paperw'ork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other  similar  requirements. 

This  proposal  contains  collection-of- 
information  requirements  in  46  CFR 
§  67.177.  However,  these  collection-of- 
information  requirements  are  the  same 
as  those  contained  in  the  existing 
regulations  which  have  been  previously 
approved  by  OMB  and  assigned  Control 
No.  2115-0110.  This  proposal  would 
add  no  new  or  additional  collection-of- 
information  requirements.  The  proposed 
changes,  if  adopted,  may  even  reduce 
paperwork  submissions  by  providing 
sufficiently  clear  guidance  that  many  of 
the  applications  for  preliminary  rebuilt 
determinations  may  become 
unnecessary. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  This 
proposal  has  been  determined  to  be 
categorically  excluded  because  the 
changes  proposed  are  administrative  in 
nature  and  clearly  have  no 
environmental  impact.  A  "Categorical 
Exclusion  Determination”  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  67 

Fees,  Incorporation  by  reference, 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  67  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 


Authority:  14  U.S.C.  664;  31  U.S.C.  9701, 

42  U.S.C.  9118:  46  U.S.C.  2103,  2107,  2110: 

46  U.S.C.  app.  841a,  876;  49  CFR  1.46. 

2.  Section  67.177  is  revised  to  read  as 
follows; 

§  67.177  Application  for  rebuilt 
determination. 

A  vessel  is  rebuilt  when  any 
considerable  part  of  its  hull  or 
superstructure  is  built  upon  or 
substantially  altered.  In  determining 
whether  a  vessel  is  rebuilt,  the  following 
parameters  apply. 

(a)  Regardless  of  its  material  of 
construction,  a  vessel  is  deemed  rebuilt 
when  a  major  component  of  the  hull  or 
superstructure  not  built  in  the  United 
States  is  added  to  the  vessel. 

(b)  For  a  vessel  of  which  the  hull  and 
superstructure  is  constructed  of  steel  or 
aluminum — 

(1)  A  vessel  is  deemed  rebuilt  when 
work  performed  on  its  hull  or 
superstructure  constitutes  more  than  10 
percent  of  the  vessel’s  steelweight. 

(2)  A  vessel  may  be  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  more  than  5 
percent  but  not  more  than  10  percent  of 
the  vessel’s  steelweight. 

(3)  A  vessel  is  not  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  5  percent  or 
less  of  the  vessel’s  steelweight. 

(c)  For  a  vessel  of  which  the  hull  and 
superstructure  is  constructed  of  material 
other  than  steel  or  aluminum — 

(1)  A  vessel  is  deemed  rebuilt  when 
work  performed  on  its  hull  or 
superstructure  constitutes  a  quantum  of 
work  determined,  to  the  maximum 
extent  practicable,  to  be  comparable  to 
more  than  10  percent  of  the  vessel’s 
steelweight,  calculated  as  if  the  vessel 
was  wholly  constructed  of  steel  or 
aluminum. 

(2)  A  vessel  may  be  considered  rebuilt 
when  w'ork  performed  on  its  hull  or 
superstructure  constitutes  a  quantum  of 
work  determined,  to  the  maximum 
extent  practicable,  to  be  comparable  to 
more  than  5  percent  but  not  more  than 
10  percent  of  the  vessel’s  steelweight, 
calculated  as  if  the  vessel  was  wholly 
constructed  of  steel  or  aluminum. 

(3)  A  vessel  is  not  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  a  quantum  of 
w'ork  determined,  to  the  maximum 
extent  practicable,  to  be  comparable  to 
5  percent  or  less  of  the  vessel’s 
steelweight,  calculated  as  if  the  vessel 
was  wholly  constructed  of  steel  or 
aluminum. 

(d)  For  a  vessel  of  mixed  construction, 
such  as  a  vessel  the  hull  of  which  is 
constructed  of  steel  or  aluminum  and 
the  superstructure  of  which  is 
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constructed  of  fibrous  reinforced  plastic, 
tne  steelweight  of  the  work  performed 
on  the  portion  of  the  vessel  constructed 
of  a  material  other  than  steel  or 
aluminum  will  be  determined,  to  the 
maximum  extent  practicable,  and 
aggregated  %vith  the  «voik  performed  on 
the  portion  of  the  vessel  constructed  of 
steel  or  aluminum.  The  numerical 
parameters  described  in  paragraph  (b)  of 
this  section  will  then  be  applied  to  the 
aggregate  of  the  work  performed  on  the 
vessel  compared  to  the  vessel’s 
steelweight,  calculated  as  if  the  vessel 
was  wholly  constructed  of  steel  or 
aluminum,  to  determine  whether  the 
vessel  has  been  rebuilt 

(e)  The  owner  of  a  vessel  ciurently 
entitled  to  coastwise.  Great  Lakes,  or 
fisheries  endorsements  which  is  altered 
outside  the  United  States  and  the  work 
performed  is  determined  to  constitute  or 
be  comparable  to  more  than  5  percent  of 
the  vessel’s  steelweight,  or  which  has  a 
major  component  of  the  hull  or 
superstructure  not  built  in  the  United 
States  added,  must  file  the  following 
information  with  the  Ck)mmandant 
within  30  days  following  the  earlier  of 
completion  of  the  work  or  redelivery  of 
the  vessel  to  the  owner  or  owner’s 
representative: 

(1)  A  written  statement  applying  for  a 
rebuilt  determinaticm,  outlining  in 
detail  the  work  performed  and  naming 
the  place(s)  where  the  work  was 
performed; 

(2)  Calculations  showing  the  actual  or 
comparable  steelweight  of  the  work 
performed  on  the  vessel,  the  actual  or 
comparable  steelweight  of  the  vessel, 
and  comparing  the  actual  or  comparable 
steelweight  of  the  work  performed  to  the 
actual  or  comparable  steelweight  of  the 
vessel; 

(3)  Accurate  sketches  or  blueprints 
describing  the  work  performed;  and 

(4)  Any  further  submissions  requested 
by  the  Commandant. 

(f)  Regardless  of  the  extent  of  actual 
work  performed,  the  owner  of  a  vessel 
currently  entitled  to  coastwise.  Great 
Lakes,  or  fisheries  endorsements  may,  as 
an  alternative  to  filing  the  items  list^ 
in  paragraph  (e)  of  this  section,  submit 

a  written  statement  to  the  Commandant 
declaring  the  vessel  rebuilt  outside  the 
United  States.  The  vessel  will  then  be 
deemed  to  have  been  rebuilt  outside  the 
United  States  with  loss  of  trading 
privileges. 

(g)  A  vessel  owner  may  apply  for  a 
preliminary  rebuilt  determination  by 
submitting; 

(1)  A  written  statement  applying  for  a 
preliminary  rebuilt  determination, 
outlining  in  detail  the  work  planned 
and  naming  the  placefs)  where  the  work 
is  to  be  perform^; 


(2)  Calculations  showing  the  actual  or 
comparable  steelweight  of  work  to  be 
performed  on  the  vessel,  the  actual  or 
comparable  steelwei^t  of  the  vessel, 
and  comparing  the  actual  or  comparable 
steelweight  of  the  planned  work  to  the 
actual  or  comparable  steelweight  of  the 
vessel; 

(3)  Accurate  sketches  or  blueprints 
describing  the  planned  work;  and 

(4)  Any  further  submissions  requested 
by  the  Commandant. 

Note:  A  statement  submitted  in  accordance 
with  paragraph  (f)  of  this  section  does  not 
constitute  an  application  for  a  rebuilt 
determination  and  does  not  require  payment 
of  a  fee. 

Dated:  October  21, 1994. 

F.CCanl, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
l^tection. 

(FR  Doc.  95-8386  Filed  4-4-95;  8:45  ami 

BILLINQ  CODE  4t1(M4-9 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[GC  Docket  No.  95-21;  DA  95^90] 

Ex  Parte  Presentations  in  Commission 
Proceedings 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Commission  previously 
adopted  a  notice  of  proposed 
rulemaking  proposing  to  amend  its 
regulations  concerning  ex  parte 
presentations  in  Commission 
proceedings.  (See  60  FR  8995,  Feb.  16, 
1995.)  By  order  of  the  General  Counsel 
the  comment  and  reply  dates  have  been 
extended  four  weeks.  The  intended 
effect  of  this  action  is  to  give  members 
of  the  public  additional  time  to 
comment  on  the  Commission’s 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  April  13, 1995;  reply  comments 
must  be  filed  on  or  before  April  28. 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington  DC.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Senzel,  Office  of  General 
Counsel  (202)  418-1760. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted;  March  13. 1995;  Released: 
March  15. 1995. 


1.  Under  consideration  by  the 
Commission  is  a  Motion  to  Extend  Time 
in  Which  to  File  Comments  and  Replies 
filed  March  8, 1995  by  the  Federal 
Communications  Bar  Association 
(FCBA). 

2.  The  FCBA  requests  that  the  time  for 
filing  comments  and  reply  comments  in 
this  proceeding  be  extended  until  June 
14.  and  June  29, 1995,  respectively.  It 
asserts  that  this  additional  time  is 
required  to  affoiTl  it  an  opportunity  to 
ascertain  the  thinking  of  its  members 
and  prepare  effective  comments 
following  both  an  April  25. 1995 
seminar,  to  be  held  in  conjunction  with 
the  FCBA’s  Continuing  Legal  Education 
Committee,  which  will  address  the 
issues  raised  in  this  proceeding,  and 
consideration  of  the  views  expressed 
there  by  the  FCBA’s  Executive 
Committee  at  its  regularly  scheduled 
meeting  on  May  23, 1995.  It  appears  that 
immediate  action  on  this  Motion  is 
warranted,  pursuant  to  47  CFR  1.45(e). 
so  that  all  interested  parties  will  have 
prompt  notice  of  the  pertinent  filing 
deadlines. 

3.  After  careful  consideration  of  the 
Motion,  we  have  determined  that  the 
FCBA  has  not  made  a  showing  that 
would  warrant  extending  the  time  to  the 
full  extent  requested.  Given  the  fact  that 
the  primary  purpose  of  this  proceeding 
is  to  proceed  without  undue  delay  to 
improve  the  public’s  ability  to 
communicate  with  the  Commission  in  a 
manner  that  comports  with  fundamental 
principles  of  fairness,  the  public  interest 
will  be  best  served  by  a  four  week 
extension  of  time  for  the  filing  of 
comments  and  reply  comments. 

4.  Accordingly,  it  is  ordered.  Pursuant 
to  the  authority  delegated  under  47  CFR 
0.251(b)  that  the  Motion  to  Extend  Time 
in  Which  to  File  Comments  and  Replies 
filed  March  8, 1995  by  the  Federal 
Communications  Bar  Association  is 
granted  in  part  and  is  denied  in  part  and 
that  the  time  for  filing  comments  and 
reply  comments  is  extended  to  April  13. 
1995  and  April  28.  1995. 

Federal  Communications  Commission. 

William  E.  Kennard, 

General  Counsel. 

|FR  Doc.  95-8338  Filed  4-4-95;  8:45  am) 

CODE 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFR  Parts  6, 16,  and  52 

[FAR  Case  94-711] 

Federal  Acquisition  Regulation;  Task 
and  Delivery  Order  Contracts  Public 
Meeting 

AGENCIES:  Deptartnient  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  change  of  location  of 
public  meeting  on  FAR  case  94-711. 


SUMMARY:  At  60  FR  14346,  March  16, 
1995,  a  proposed  rule  was  published 
amending  the  Federal  Acquisition 
Streamlining  Act,  proposed  an 
amendment  to  the  Federal  Acquisition 
Regulation  (FAR)  to  implement 
statutory  requirements  of  the  Act  with 
regard  to  task  and  delivery  order 
contracts.  A  public  meeting  on  this 
matter  was  scheduled  to  be  held  at  the 
GSA  Auditorium.  That  location  is  no 
longer  available  and  this  notice  is  to 
announce  a  new  location  for  the 
meeting.  The  time  and  date  of  the 
meeting  have  not  changed,  only  the 
location. 

DATES:  The  Task  and  Delivery  Order 
Contracts  meeting  will  be  held  on  April 
13, 1995,  at  1:00  p.m. 

ADDRESSES:  The  public  meeting  will 
now  be  held  at  the  Department  of 
Interior  Auditorium,  1849  C  Street. 

NW.,  First  Floor,  Washington.  EXI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  FAR  Secretariat, 
General  Services  Administration,  18th 
and  F  Streets,  NW.,  Washington,  DC 
20405.  Telephone:  (202)  501-4755. 

Dated:  March  30, 1995. 

Edward  Loeb,  ^ 

Deputy  Project  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlining  Act 
of  1994 

(FR  Doa  95-8300  Filed  4-4-95;  8:45  am) 
BILLING  CODE  6820-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  190-199 
[Docket  No.  PS-139;  Notice  No.  1] 

Improving  the  Pipeline  Safety 
Program;  Public  Mootings  and  Request 
for  Conwnents  Related  to  Regulatory 
Review  and  Customer  Service 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Public  meetings  and  request  for 
comments. 

SUMMARY:  This  notice  announces  a 
nationwide  series  of  three  public 
meetings  during  April  and  May  to  seek 
information  Erom  the  public  on 
regulatory  reform  and  improved 
customer  service  for  RSPA’s  pipeline 
safety  program. 

DATES:  Meetings:  Public  meetings  will 
be  held  as  follows: 

(1)  April  25, 1995.  in  Dallas.  Texas. 

(2)  April  27, 1995,  in  Lakewood. 
Colorado. 

(3)  May  15, 1995.  in  Houston.  Texas. 
Comments:  This  nmice  invites 

comments  on  both  regulatory  reform 
and  improved  customer  service. 
Participation  in  the  meeting  is  not  a 
prerequisite  for  the  submission  of 
written  comments.  Please  submit 
comments  before  May  31, 1995. 
ADDRESSES:  Meetings:  See 
SUPPLEMeiTARY  INFORMATION  for  specific 
times,  locations  and  agendas. 

Comments:  Please  address  written 
comments  to  the  Dockets  Unit.  Research 
and  Special  Programs  Administration. 
U.S.  Department  of  Transportation, 
Washington.  DC  20590-0001. 

Comments  may  also  be  faxed  to  (202) 
366—4566.  Comments  should  identify 
the  docket  (Docket  No.  PS-139).  The 
Dockets  Unit  is  located  in  room  8421  of 
the  Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  6:30  a.m.  to  5  p.m., 
Monday  through  Friday,  except  on 
public  holidays  when  the  office  is 
closed, 

FOR  FURTHER  INFORMATION  CONTACT: 

Eben  M,  Wyman.  (202)  366-0918 
regarding  the  subject  matter  of  this 
notice;  or  the  Dockets  Unit  (202)  366- 
4900;  RSPA,  Department  of 
Transportation,  Washington,  DC  20590- 
0001.  Any  person  wishing  to  speak 
should  notify  Jenny  Donohue  at  (202) 
366-4046  %vith  an  estimate  of  the  time 
required  for  their  statement. 
SUPPLEMENTARY  tW^ORMATiON:  On  March 
4, 1995,  President  Clinton  issued  a 


memorandum  to  heads  of  departments 
and  a^ncies  calling  for  a  review  of  all 
agency  regulations  and  elimination  or 
revision  of  those  that  are  outdated  or  in 
need  of  reform.  The  President  also 
directed  that  firont  line  regulators 
“*  *  •  get  out  of  Washington  and  create 
grassroots  partnerships**  with  people 
affected  by  agency  regulations.  RSPA  is 
reviewing  the  Pipeline  Safety 
Regulations  (49  CFR  Parts  190-199)  in 
response  to  the  President’s  directive. 

On  September  11, 1993,  the  President 
signed  an  Executive  Order  on  setting 
customer  service  standards.  The 
E.xecutive  Order  requires  continual 
reform  of  the  executive  branch’s 
management  practices  and  operations  to 
provide  service  to  the  public  that 
matches  or  exceeds  the  best  service 
available  in  the  private  sector.  RSPA  is 
seeking  information  from  customers  of 
its  pipeline  safety  program  to  determine 
the  kind  and  quality  of  services  they 
want  and  their  level  of  satisfaction  with 
existing  services. 

Conduct  of  Meetings 

Meetings  will  be  informal,  intended  to 
produce  a  dialogue  between  agency 
personnel  and  those  persons  directly 
affected  by  the  pipeline  safety  programs 
regulations  and  customer  services.  The 
meeting  officer  reserves  the  right  to 
limit  time  allocated  to  speakers,  if 
necessary,  to  ensure  that  all  have  an 
opportunity  to  speak.  Other  individuals 
will  have  an  opportunity  to  present 
their  comments  after  scheduled 
speakers  complete  their  comments, 
subject  to  the  approval  of  the  presiding 
officer.  Conversely,  meetings  may 
conclude  before  the  scheduled  time  if 
all  persons  wishing  to  participate  have 
been  heard. 

Meeting  Schedule 

The  public  meetings  will  be  held  as  - 
follows: 

(1)  April  25, 1995,  from  4:30  p.m.  to 
6:00  p.m.,  in  Dallas.  Texas,  at  Loews 
Anatole  Hotel.  2201  Stemmons 
Freeway,  Dallas,  TX.  75207,  in  the 
“Emerald  Room”.  This  meeting  will  be 
held  concurrently  with  the  American 
Petroleum  Institute’s  46th  Annual 
Pipeline  Conference. 

(2)  April  27.  1995,  from  9:00  a.m  to 
4:00  p.m.,  in  Lakewood.  Colorado, 
Denver  Federal  Center,  U.S.  Geological 
Survey,  Building  25,  Lecture  Hall  A  & 

B  (first  floor),  Lakewood.  CO. 

(3)  May  15, 1995.  from  9:00  a.m  to 
4:00  p.m.,  in  Houston,  Texas.  Sheraton 
Crown  Hotel  &  Conference  Center. 

15700  John  F.  Kennedy  Boulevard. 
Houston,  Texas  77032. 
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Areas  of  Regulatory  Concern 

In  calling  on  agencies  to  cut  obsolete 
regulations,  the  President  directs  each 
agency  to  consider  the  following  issues 
in  its  review  of  the  regulations: 

•  Is  this  regulation  obsolete? 

•  Could  its  intended  goal  be  achieved 
in  more  efficient,  less  intrusive  ways? 

•  Are  there  better  private  sector 
alternatives,  such  as  market 
mechanisms,  that  can  better  achieve  the 
public  good  envisioned  by  the 
regulation? 

•  Could  private  business,  setting  its 
own  standards  and  being  subject  to 
public  accountability,  do  the  job  as 
well? 

•  Could  the  States  or  local 
governments  do  the  job,  making  Federal 
regulation  unnecessary? 

RSPA  suggests  that  persons 
commenting  on  the  pipeline  safety 
program  consider  these  issues. 

The  President’s  call  for  regulatory 
reform  provides  opportunities  for 
eliminating  or  improving  pipeline  safety 
regulations.  RSPA  is  undertaking  a 
page-by-page  review  of  the  Pipeline 
Safety  Regulations  and  is  identifying 
certain  sections  of  the  regulations  that 
are  candidates  for  elimination,  revision, 
clarification  or  relaxation. 

Improvements  to  Customer  Service 

RSPA  is  soliciting  comments  on  the 
kind  and  quality  of  services  its 
customers  want  and  their  level  of 
satisfaction  with  the  services  currently 
provided  by  the  pipeline  safety 
program.  RSPA  will  use  the  comments 
to  establish  service  standards  and 
measure  results  against  them;  provide 
customers  with  choices  in  both  the 
sources  of  service  and  the  means  of 
delivery,  make  information,  services, 
and  complaint  systems  easily  accessible; 
and  provide  the  means  to  address 
customer  complaints.  RSPA’s  current 
customer  services  include  providing 
guidance  in  understanding  and 
complying  with  the  Pipeline  Safety 
Regulations  and  processing  exemptions, 
approvals,  registrations,  grant 
applications,  and  enforcement  actions. 
Other  customer  services  include 
conduct  of  pipeline  safety  seminars,  and 
the  development  and  dissemination  of 
training  and  informational  materials. 

Issued  in  Washington,  DC  on  March  31, 
1995. 

Cesar  De  Leon, 

Acting  Associate  Administrator  for  Pipeline 
Safety. 

IFR  Doc.  95-836(2  Filed  4-4-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RiN  1018-AP22 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  Woundfin,  Virgin 
River  Chub,  and  Virgin  Spinedace  and 
Notice  of  Public  Hearing 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  designate  critical 
habitat  for  the  Virgin  River  chub  (Gila 
seminuda  =  G.  robusta  seminuda),  the 
Virgin  spinedace  (Lepidomeda 
mollispinis  mollispinis),  and  the 
woundfin  (Plagopterus  argentissimus). 
The  Virgin  River  chub  and  wouldfin  are 
listed  as  endangered;  the  Virgin 
spinedace  has  been  proposed  for  listing 
as  threatened  (May  18, 1994),  but  the 
listing  has  not  been  finalized  as  yet. 
There  is  considerable  overlap  in  critical 
habitat  proposed  for  the  three  species, 
the  proposed  designation  includes  330.8 
km  (206.8  mi)  of  the  Virgin  River  and 
its  tributaries  in  portions  of  Utah, 
Arizona,  and  Nevada.  The  Service 
proposes  151.7  km  (94.8  mi)  of  critical 
habitat  for  the  woundfin  (approximately 
13.5  percent  of  its  historical  range); 

151.7  km  (94.8  mi)  for  the  Virgin  River 
chub  (70.8  percent  of  its  historical 
range,  excluding  the  chub  occupying  the 
Muddy  River);  and  201.9  km  (126.2  mi) 
for  the  Virgin  spinedace  (87.3  percent  of 
its  historical  range).  The  majority  of  the 
land  to  be  designated  as  critical  habitat 
is  under  Federal  or  private  ownership. 

All  three  fish  species  are  endemic  to 
the  Virgin  River  Basin  of  southwestern 
Utah,  northwestern  Arizona,  and 
southeastern  Nevada.  The  proposed 
critical  habitat  designation  includes 
portions  of  the  mainstem  Virgin  River 
and  its  tributaries,  including  the  100- 
year  floodplain.  This  proposed  critical 
habitat  would  result  in  additional 
review  requirements  under  section  7  of 
the  Act  with  regard  to  Federal  agency 
actions.  Section  4  of  the  Act  requires  the 
Service  to  consider  economic  costs  and 
benefits  prior  to  making  a  final  decision 
on  the  size  and  scope  of  critical  habitat. 
DATES:  Comments  will  be  accepted  until 
June  5, 1995. 

A  public  hearing  will  be  held  from  5 
p.m.  to  9  p.m.,  with  registration 
beginning  at  4:30  p.m.,  on  Monday,  May 
8, 1995.  Requests  for  additional  public 


hearings  must  be  received  by  May  22. 
1995. 

ADDRESSES:  Requests  for  additional 
public  hearings  or  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service,  Salt 
Lake  City  Field  Office,  145  East  1300 
South,  Suite  404,  Salt  Lake  City,  Utah 
84115.  The  public  hearing  will  be  in  the 
Garden  Room  at  the  St.  George  Hilton 
Inn,  1450  South  Hilton  Drive,  St. 

George,  Utah.  Comments  and  materials 
received  will  he  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address.  Copies  of  comments  and 
materials  received  also  will  be  available 
for  public  inspection  at  the  Washington 
County  Public  Library  in  St.  George, 
Utah. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  D.  Williams,  Assistant  Field 
Supervisor,  Salt  Lake  City  Field  Office, 
at  the  above  address,  (801)  524-5001. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  woundfin  (Plagopterus 
argentissintus)  and  Virgin  River  chub 
(Gila  seminuda  =G.  robusta  seminuda) 
are  presently  listed  as  endangered 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.).  The  Virgin  spinedace 
(Lepidomeda  mollispinis  mollispinis) 
was  proposed  for  listing  on  May  18, 
1994,  as  threatened  under  the  Act.  In 
the  subsequent  text,  all  three  species  of 
fish  are  referred  to  as  “listed  fishes’’ 
even  though  the  Virgin  spinedace  has 
only  been  proposed  for  listing  at  this 
time.  These  three  fishes  are  all  endemic 
to  the  Virgin  River  Basin.  The  Virgin 
River  flows  generally  along  the 
Hurricane  Fault,  which  forms  the 
boundary  between  the  Colorado  Plateau 
and  the  Great  Basin.  These  two  geologic 
provinces  are  quite  dissimilar.  The 
Colorado  Plateau  is  characterized  by 
horizontal-lying  strata  eroded  into 
canyons,  plateaus,  and  mesas.  Long, 
isolated  mountain  ranges  separated  by 
broad  alluvial  valleys  typify  the  Great 
Basin  province.  The  Virgin  River 
originates  in  south-central  Utah, 
running  in  a  southwest  direction  from 
Utah  to  northwestern  Arizona,  and 
southeastern  Nevada  for  approximately 
320  kilometers  (km)  (200  miles  (mi)) 
Ibefore  emptying  into  Lake  Mead.  Prior 
to  the  completion  of  Boulder  (Hoover) 
Dam  in  1935,  the  Muddy  River  in 
southeastern  Nevada  joined  the  Virgin 
River  before  the  latter  emptied  into  the 
Colorado  River.  These  two  rivers  now 
flow  separately  into  the  Overton  Arm  of 
Lake  Mead. 
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These  Virgin  River  fishes  have 
declined  in  numbers  due  to  the 
cumulative  effects  of  environmental 
impacts  which  include  dewatering  from 
numerous  diversion  projects; 
proliferation  of  nonnative  fishes;  and 
alterations  to  natural  flow,  temperature, 
and  sediment  regimes. 

Woundfin 

Based  on  early  records,  the  original 
range  of  the  woundfin  extended  from 
near  the  junction  of  the  Salt  and  Verde 
Rivers  at  Tempe,  Arizona,  to  the  mouth 
of  the  Gila  River  at  Yuma,  Arizona 
(Gilbert  and  Scofield  1898,  Minckley 
1973).  Woundfin  were  also  found  in  the 
rnainstem  Colorado  River  from  Yuma 
(Jordan  and  Evermann  1896,  Meek  1904, 
Follett  1961)  upstream  to  the  Virgin 
River  in  Nevada,  Arizona,  and  Utah  and 
into  La  Verkin  Creek,  a  tributary  of  the 
Virgin  River  in  Utah  (Gilbert  and 
Scofield  1898,  Snyder  1915,  Miller  and 
Hubbs  1960,  Cross  1975).  However, 
there  is  reason  to  believe  that  the 
woundfin  occurred  further  upstream  in 
the  Verde,  Salt,  and  Gila  Rivers  in 
Arizona. 

Except  for  the  rnainstem  of  the  Virgin 
River,  woundfin  were  extirpated  from 
most  of  their  historical  range.  Woundfin 
presently  range  from  Pah  Tempe 
Springs  (also  called  La  Verkin  Springs) 
on  the  rnainstem  of  the  Virgin  River  and 
the  lower  portion  of  La  Verkin  Creek  in 
Utah,  downstream  to  Lake  Mead.  A 
single  specimen  was  taken  from  the 
middle  Muddy  (Moapa)  River,  Clark 
County,  Nevada,  in  the  late  1960’s  and 
since  that  time  no  additional  specimens 
have  been  collected  (Deacon  and 
Bradley  1972). 

Adult  and  juvenile  woundfin  inhabit 
runs  and  quiet  waters  adjacent  to  riffles 
with  sand  and  sand/gravel  substrates. 
Adults  are  generally  found  in  habitats 
with  water  depths  between  0.15  and 
0.43  meters  (rn)  (0.5  and  1.4  feet  (ft)) 
with  velocities  between  0.24  and  0.49 
meters  per  second  (m/s)  (0.8  and  1.6  feet 
per  second  ft/s)).  Juveniles  select  areas 
with  slower  and  deeper  water,  while  fry 
are  found  in  backwaters  and  stream 
margins  which  are  often  associated  with 
growths  of  filamentous  algae.  Spawning 
takes  place  during  the  period  of 
declining  spring  flows. 

Virgin  River  Chub 

The  Virgin  River  chub  was  described 
as  a  full  species  [GUa  seminuda)  in  1875 
(Cope  and  Yarrow  1875)  and  it  was 
thought  to  be  restricted  to  the  Virgin 
River  between  Hurricane,  Utah,  and  its 
confluence  with  the  Colorado  River. 
However,  Ellis  (1914)  considered  this 
chub  to  be  an  intennediate  between  the 
roundtail  chub  (G.  robusta}  and  bonytail 


chub  (G.  elegans],  and  reduced  it  to  a 
subspecies  (G.  robusta  seminuda)  of  the 
roundtail  chub. 

Until  recently,  the  Fish  and  Wildlife 
Service  (Service)  and  other  authorities 
(Holden  and  Stalnaker  1970,  Minckley 
1973,  Smith  et  al.  1977)  have  treated  the 
chub  in  the  Muddy  River  as  a  separate, 
unnamed  subspecies  of  roundtail  chub 
(Moapa  roundtail  chub  =  G.  robusta 
ssp.).  Since  1982,  the  Service  has 
considered  this  chub  to  be  a  Category  2 
candidate  species  (47  FR  58455,  54  FR 
556,  56  FR  58804). 

In  a  recent  taxonomic  study  of  the 
genus  Gi/a,  DeMarais  et  al.  (1992) 
asserted  that  full  species  status  (G. 
seminuda)  was  warranted  for  the  Virgin 
River  chub.  The  Muddy  River  form  is 
included  in  G.  seminuda,  although  it  is 
a  separate  population.  Gila  seminuda 
most  likely  arose  through  hybridization 
involving  G.  robusta  and  G.  elegans. 
These  taxonomic  revisions  were 
recently  accepted  by  the  Service, 
American  F’isheries  Society,  and  the 
American  Society  of  Ichthyologists  and 
Herpetologists  Fish  Names  Committee 
(Mr.  Joseph  S.  Nelson,  American  Fish 
Society,  in  litt.  1993).  This  proposal  to 
designate  critical  habitat  does  not 
include  the  Muddy  River  form  of  the 
Virgin  River  chub.  However,  the  Service 
will  review  the  status  of  the  Muddy 
River  population  of  the  Virgin  River 
chub. 

The  Virgin  River  chub  was  first 
collected  in  the  1870’s  from  the  Virgin 
River  near  Washington,  Utah. 
Historically,  it  was  collected  from  the 
rnainstem  Virgin  River  from  Pah  Tempe 
Springs,  Utah,  downstream  to  the 
confluence  with  the  Colorado  River  in 
Nevada  (Cope  and  Yarrow  1875,  Cross 
1975).  Presently,  the  Virgin  River  chub 
occurs  within  the  rnainstem  Virgin 
River  from  Pah  Tempe  Springs 
downstream  to  at  least  the  Mesquite 
Diversion. 

Adult  and  juvenile  Virgin  River  chub 
select  deep  nms  or  pools  with  slow  to 
moderate  velocities  containing  boulders 
or  other  instream  cover  over  a  sand 
substrate.  Generally,  larger  fish  occupy 
deeper  habitats;  however,  there  is  no 
apparent  correlation  with  velocity.  Chub 
are  generally  foimd  in  velocities  ranging 
up  to  0.76  m/s  (2.5  ft/s). 

Virgin  Spinedace 

The  historical  distribution  of  the 
Virgin  spinedace  is  not  well  known. 
Holden  (1977)  speculated  that  the 
species  occurred  in  most  of  the  clear 
water  tributaries  and  in  several 
rnainstem  reaches  of  the  Virgin  River  in 
southwestern  Utah,  northwestern 
Arizona,  and  southeastern  Nevada. 
Museum  records  and  species  survey 


information  support  this  historic 
distribution  (Rinne  1971,  Cross  1975, 
Valdez  et  al.  1991,  Addley  and  Hardy 
1993). 

Over  the  last  50  years,  there  has  been 
a  decline  in  the  range  of  the  species 
vdth  about  a  37-40  percent  (83  km.  52 
mi)  habitat  loss  due  to  human  impacts 
(Valdez  et  al.  1991,  Addley  and  Hardy 
1993).  Stream  reaches  that  once 
contained  spinedace  (but  are  now 
dewatered)  include  portions  of  the  East 
Fork  of  Beaver  Dam  Wash,  the  Santa 
Clara  River  downstream  Gunlock 
Reservoir,  Mogatsu  Creek,  Ash  Creek 
near  Toquerville,  Leeds  Creek,  and  the 
rnainstem  Virgin  River  between  Quail 
Creek  Diversion  and  Pah  Tempe 
Springs.  Current  distribution  of  the 
spinedace  includes  portions  of  the 
rnainstem  Virgin  River  and  11  of  its 
tributaries  and  subtributaries  including 
the  East  Fork  Virgin  River,  Shunes 
Creek.  North  Fork  Virgin  River,  North 
Creek,  La  Verkin  Creek,  Ash  Creek, 

Santa  Clara  River,  Beaver  Dam  Wash, 
Coal  Pits  Wash,  Moody  Wash,  and 
Mogatsu  Creek. 

Virgin  spinedace  are  found  in  runs  or 
pools  in  clear  streams.  The  presence  of 
cover  either  in  the  form  of  vegetation, 
boulders,  debris,  or  undercut  banks  is 
also  characteristic.  Substrates  in 
occupied  habitats  include  rubble/ 
cobble,  gravel,  sand,  and  silt.  Spinedace 
are  found  in  streams  at  depths  of  0.1  to 
0.9  m  (0.3  to  2.9  ft)  and  with  current 
velocities  between  0.1  and  1.0  m/s  (0.3 
to  3.2  ft/s). 

Importance  of  the  Virgin  River 
Floodplain 

Components  of  the  river  system 
include  the  rnainstem  channel  in  which 
water  is  maintained  most  or  all  of  the 
year  and  the  upland  habitats  which  are 
inundated  during  spring  flows.  These 
seasonally  flooded  habitats  contribute  to 
the  biological  productivity  of  the  river 
system  by  providing  nutrients 
(allochthonous  energy)  and  terrestrial 
food  sources  to  aquatic  organisms 
(Hesse  and  Sheets  1993).  Additionally. 
Hynes  (1970)  reported  that  streams  with 
higher  percentages  of  vegetation 
contained  higher  densities  of  aquatic 
invertebrates.  The  Virgin  River  contains 
little  aquatic  vegetation  and  produces  a 
minimum  of  autochthonous 
(indigenous)  organic  matter.  Thus,  the 
fauna  of  the  Virgin  River  is  dependent 
on  allochthonous  energy  inputs  from 
the  floodplain  that  provide  much  of  the 
food  base. 

Studies  of  the  major  floodplain  rivers 
of  the  world  have  documented  the  value 
of  flooded  bottomlands  and  uplands  for 
fish  production  (Welcomme  1979).  Due 
to  their  mobility,  many  species  of  fishes 
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are  able  to  take  advantage  of  food 
sources  from  flooded  lands.  Indeed, 
many  fishes  have  developed  migratory 
strategies  that  allow  them  to  utilize 
inundated  areas  as  spawning,  nursery, 
and  foraging  areas  (Lowe-McConnel 
1975,  Welcomme  1979).  In  this  context, 
a  rich  food  source  of  terrestrial  origin 
may  enhance  fish  growth,  fecundity, 
and/or  survival.  Use  of  these  inundated 
floodplains  increases  the  energy 
available  for  spawning  and  is  necessary 
for  reproductive  success  in  some  species 
(Finger  and  Stewart  1987).  In  many 
cyprinid  fishes,  including  these  Virgin 
River  natives,  spawning  is  associated 
with  seasonal  rains  and  flooding  of 
rivers.  Flood-related  changes  in  the  river 
environment  not  only  induce  spawning 
for  many  species,  but  these  changes 
comprise  the  ultimate  factors  limiting 
the  survival  of  eggs,  larvae,  or  young 
fish  (Hontela  and  Stacey  1990). 

Loss  of  floodplain  habitats  in  the 
Missouri  River  Basin  has  reduced  fish 
biomass  production  as  much  as  98 
percent  (Karr  and  Schlosser  1978). 
Inundation  of  floodplain  habitats  during 
spring  flows  also  provides  areas  with 
warmer  water  temperatures,  low 
velocity  resting  habitat,  and  cover  from 
predation.  Recent  studies  in  the 
Colorado  River  system  show  that  the  life 
histories  and  welfare  of  native  riverine 
fishes  are  linked  to  the  maintenance  of 
a  natural  or  historic  flow  regimen  (i.e., 
hydrological  pattern  of  high  spring  and 
low  autumn-winter  flows  that  vary  in 
magnitude  and  duration  depending  on 
annual  precipitation  patterns  and  runoff 
from  snowmelt)  (Tyus  and  Karp  1989, 
1990).  Minckley  and  Meffe  (1987) 
suggest  that  loss  of  flooding  will  result 
in  extirpation  of  many  of  the  native  fish 
species  in  the  Colorado  River  system. 

Previous  Federal  Actions 

The  woundfin  was  listed  as 
endangered  on  October  13, 1970  (35  FR 
16047),  and  critical  habitat  was 
proposed  on  November  2, 1997  (42  FR 
57329).  However,  on  March  6, 1979,  the 
proposal  for  critical  habitat  was 
withdrawn  (44  FR  12382)  due  to  the 
1978  amendments  to  the  Act,  which 
required  proposals  to  be  withdrawm  if 
not  finalized  within  2  years.  A 
Woundfin  Recovery  Plan  was  originally 
approved  in  July  1979  and  subsequently 
revised  on  March  1, 1984.  On  July  24, 
1985,  the  Service  proposed  the 
reintroduction  of  the  woundfin  into  the 
Gila  River  drainage  in  Arizona  and 
determined  this  population  to  be 
“nonessential  experimental”  in 
accordance  with  section  10(j)  of  the  Act 
(50  FR  30188). 

On  August  23, 1978,  the  Service 
proposed  the  listing  as  endangered  and 


the  designation  of  critical  habitat  for  the 
Virgin  River  chub  (43  FR  37668).  This 
proposal  was  also  withdrawn  (45  FR 
64853;  September  30, 1980),  due  to  the 
1978  amendments  to  the  Act.  The  Virgin 
River  chub  was  later  listed  as 
endangered  on  August  24, 1989  (54  FR 
35305).  Critical  habitat  was  proposed  on 
June  24, 1988  (51  FR  22849);  however, 
the  final  determination  was  postponed. 
When  the  Virgin  River  chub  was  listed, 
the  Muddy  River  form  was  omitted  due 
to  the  uncertainty  of  its  taxonomy.  The 
Virgin  River  Fishes  Recovery  Plan, 
which  is  under  final  preparation, 
includes  the  woundfin  and  Virgin  River 
chub  (but  not  the  Muddy  River  form). 

The  Virgin  spinedace  was  proposed 
for  listing  as  a  threatened  species  on 
May  18, 1994  (59  FR  25875).  A  proposal 
to  designate  critical  habitat  for  the 
spinedace  w^es  delayed  because  the 
Service  fell  that  the  three  fish  species 
would  receive  greater  protection  if 
critical  habitat  was  designated 
simultaneously. 

On  March  18, 1994,  the  U.S.  District 
Court,  Colorado  (Court)  ordered  the 
Service  to  designate  critical  habitat  for 
the  Virgin  River  chub,  woundfin,  and 
Virgin  spinedace  (if  listed  before 
December  31, 1994).  The  Court  ordered 
that  critical  habitat  be  proposed  no  later 
than  April  1, 1995,  and  be  finalized  by 
December  1, 1995. 

Although  the  listing  of  the  Virgin 
spinedace  has  not  been  finalized,  the 
designation  of  critical  habitat  is  being 
proposed  for  it,  in  order  to  allow  for 
public  comment  on  all  three  species. 

The  final  rule  for  critical  habitat 
designation  will  also  reflect  the  listed 
status  of  the  Virgin  spinedace  as  of  that 
date. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as;  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  “Conservation”  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 


determinable,  the  Secretary  of  the 
Interior  (Secretary)  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Critical  habitat  is  now 
proposed  for  the  woundfin.  Virgin  River 
chub,  and  Virgin  spinedace. 

Role  of  Critical  Habitat  in  Species 
Conservation 

The  designation  of  critical  habitat  is 
one  of  several  measures  available  to 
assist  in  the  conservation  and  recovery 
of  a  species.  Critical  habitat  helps  focus 
conservation  activities  by  identifying 
areas  that  contain  essential  habitat 
features  (primary  constituent  elements) 
regardless  of  whether  or  not  the  areas 
are  currently  occupied  by  the  listed 
species.  Su^  designations  alert  Federal 
agencies.  States,  the  public,  and  other 
organizations  to  the  areas’  importance  to 
the  conservation  and  recovery  of  the 
species.  Critical  habitat  also  identifies 
areas  that  may  require  special 
management  or  protection 
considerations.  Areas  designated  as 
critical  habitat  receive  protection  under 
section  7  of  the  Act.  This  is  in  regards 
to  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency  that  are 
likely  to  adversely  modify  or  destroy 
critical  habitat.  Section  7  requires  that 
Federal  agencies  consult  with  the 
Service  on  actions  that  may  destroy  or 
adversely  modify  critical  habitat. 

Designation  of  critical  habitat  only 
affects  Federal  actions  that  occur  in  the 
areas  and  does  not  automatically 
prohibit  certain  actions  or  create  a 
management  plan  for  a  listed  species. 
Such  designation  does  not  have  a  direct 
effect  on  habitat  not  specified  as  critical 
habitat.  Critical  habitat  designation  may 
increase  protection  of  designated  areas 
and  assists  in  the  recovery  of  species. 
Areas  outside  of  critical  habitat, 
containing  one  or  more  of  the  primary 
constituent  elements,  serve  to  maintain 
ecosystem  integrity,  thereby  indirectly 
contributing  to  recovery. 

Relationship  of  Critical  Habitat  to 
Recovery  Plan 

Recovery  plans,  developed  in 
accordance  with  section  4(f)  of  the  Act, 
address  the  steps  needed  to  recover  a 
species  throughout  its  range  and 
provide  guidance,  that  may  include 
population  goals  and  identification  of 
areas  in  need  of  protection  or  special 
management.  In  developing  a  recovery 
plan,  the  relationships  between  critical 
habitat  and  other  current  planning 
efforts  should  be  evaluated.  Recovery 
plans  should  recommend  actions  for 
managing  designated  critical  habitat  on 
Federal  lands,  as  well  as  critical  habitat 
under  other  landownership. 
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Primary  Constituent  Elements 

In  determining  areas  for  designation 
as  critical  habitat,  the  Service  considers 
those  physical  and  biological  features 
that  are  essential  for  the  conservation  of 
the  species.  Such  physical  and 
biological  features  (in  50  CFR  424.12) 
include,  but  are  not  limited  to,  the 
following  items: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
reuuirements; 

13)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and  generally 

(5)  Haoitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical  geographical  and  ecological 
distributions  of  a  species. 

In  addition,  the  Act  stipulates  that 
areas  containing  these  elements  may 
require  special  management 
considerations  or  protection. 

In  determining  critical  habitat  for  the 
Virgin  River  hshes,  the  Service  focused 
on  the  primary  physical  and  biological 
elements  essential  to  the  conservation  of 
each  species.  The  Service  is  required  to 
list  these  elements  together  with  a 
description  of  the  designated  critical 
habitat. 

The  primary  constituent  elements 
determined  necessary  for  the  survival 
and  recovery  of  these  Virgin  River  fishes 
include,  but  are  not  limited  to: 

Water — A  quantity  of  water  of 
sufficient  quality  (i.e.,  temperature, 
dissolved  oxygen,  contaminants, 
nutrients,  turbidity,  etc.)  that  is 
delivered  to  a  specific  location  in 
accordance  with  a  hydrologic  regime 


that  is  identified  for  the  particular  life 
stage  for  each  species. 

^ysical  Habitat — Areas  of  the  Virgin 
River  Basin  that  are  inhabited  or 
potentially  habitable  by  fish  for  use  in 
spawning,  nursing,  feeding,  and  rearing, 
or  corridors  between  such  areas.  In 
addition  to  river  channels,  these  areas 
also  include  side  channels,  secondary 
channels,  backwaters,  springs,  and  other 
areas  which  provide  spawning,  nursery, 
feeding,  or  rearing  habitats,  or  access  to 
these  habitats. 

Biological  Environment — Food 
supply,  predation,  and  competition  are 
important  elements  of  the  biological 
environment  and  are  considered 
components  of  this  constituent  element. 
Food  supply  is  a  function  of  nutrient 
supply,  productivity,  and  availability  to 
,each  life  stage  of  the  species.  Predation 
and  competition,  although  considered 
normal  components  of  this 
environment,  may  be  out  of  balance  due 
to  nonnative  fish  species  in  many  areas. 

Habitat  requirements  for  the  listed 
fishes  vary.  In  designating  an  area  as 
critical  habitat  for  more  than  one  of  the 
species,  the  Service  assessed  the  area  for 
all  applicable  constituent  elements. 
Specific  information  on  primary 
constituent  elements  for  each  of  these 
fish  species  is  given  in  the  following 
section. 

Proposed  Critical  Habitat  Designation 

Woundfin — ^The  proposed  designation 
of  critical  habitat  for  the  woundfin  is  the 
mainstem  Virgin  River,  extending  from 
the  confluence  of  Ash-La  Verkin  Creeks 
to  above  Lake  Mead.  The  Virgin  River 
was  divided  into  five  distinct  reaches 
(due  to  its  current  functions 
hydrologically)  and  these  reaches  total 
151.7  km  (94.8  mi)  as  measures  along 


the  center  line  of  each  reach  (Table  1). 
This  represents  approximately  13.5 
percent  of  the  woundfin’s  historical 
habitat.  Due  to  the  lack  of  historical  data 
on  the  distribution  of  the  woundfin  in 
Arizona,  this  number  is  only  an 
estimate.  These  proposed  reaches  flow 
through  both  public  and  private  lands 
(Table  2). 

Virgin  River  Chub — The  proposed 
designation  of  critical  habitat  for  the 
Virgin  River  chub  is  the  mainstem 
Virgin  River,  extending  from  the 
confluence  of  Ash-La  Verkin  Creeks  to 
above  Lake  Mead.  Due  to  the 
hydrological  current  functions  of  the 
Virgin  Ffiver,  it  was  divided  into  five 
distinct  reaches  (Table  1)  and  these 
reaches  total  151.7  km  (94.8  mi).  This 
represents  approximately  70.8  percent 
of  the  historical  habitat  within  the 
Virgin  River  Basin,  excluding  the  range 
historically  occupied  by  the  Muddy 
River  chub  population.  These  reaches 
flow  through  both  public  and  private 
land  (Table  2). 

Virgin  Spinedace — The  Service 
proposes  16  reaches  within  the  Virgin 
River  Basin  as  critical  habitat  for  the 
Virgin  spinedace  (Table  1)  and  these 
reaches  total  201.9  km  (126.2  mi).  This 
represents  approximately  87.7  percent 
of  the  historical  habitat  for  this  species 
(230.2  km  or  143.9  mi)  (Valdez  et  al. 
1991).  Critical  habitat  is  being  proposed 
for  the  mainstem  Virgin  River,  the  East 
and  North  Forks  of  the  Virgin  River, 
Beaver  Dam  Wash,  Shunes  Creek, 
Moody  Wash,  Mogatsu  Creek,  the  Santa 
Clara  River,  Ash  Creek,  La  Verkin  Creek, 
and  North  Creek.  These  reaches  flow 
through  both  public  and  private  lands 
(Table  2). 


Table  1  .—Proposed  Critical  Habitat  in  Kilometers  (Miles)  for  Virgin  River  Listed  Fishes 


State 

Woundfin 

Virgin  River  Chub 

Virgin  Spinedace 

State  Totals* 

Arizona  . . . 

Nevada  . 

50.6  (31.6) 

41.5  (25.9) 

59.6  (37.3) 

50.6  (31.6) 

41.5  (25.9 

59.6  (37.3) 

1.3  (0.8) 

51.9  (32.4) 
41.5  (25.9 
237.4  (148.4) 

Utah . 

,  200.6  (125.4) 

Total . 

151.7  (94.8) 

151.7  (94.8) 

201.9  (126.2) 

330.8  (206.8) 

« State  totals  do  not  equal  the  cumulative  totals  of  the  three  species  due  to  considerable  overlap  of  proposed  critical  habitat  among  species. 


Table  2.— Shoreline  Ownership  in  Kilometers  (Miles)  of  Proposed  Critical  Habitat  for  Virgin  River  Listed 

Fishes  a 


Ownership 

Woundfin 

Virgin  River  Chub 

Virgin  Spinedace 

Federal*’ . 

85.2  (53.3) 
7.5  (4.8) 

85.2  (53.3) 

76.8  (48.0) 

7.5  (4.8) 

2.8  (1.8) 

9.7  (6.1) 

Private . 

59.0  (36.8) 

59.0  (36.8) 

112.6  (70.4) 
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Table  2.— Shoreline  Ownership  in  Kilometers  (Miles)  of  Proposed  Critical  Habitat  for  Virgin  River  Listed 

Fishes  “—Continued 


Ownership 

Woundfin 

Virgin  River  Chub 

Virgin  Spinedace 

Total . 

. . 

— 

151.7  (94.8 

151.7  (94.8) 

201.9  (126J2) 

•Landownership  was  typically  the  same  on  both  riverbanks.  However,  in  several  reaches  (1.5  km  or  less)  the  river  formed  a  bourKlary  between 
Federal  and  private  lands.  Based  upon  the  location  of  the  chartnel,  these  reaches  were  identified  as  either  Federal  or  private,  not  both.  There¬ 
fore,  distances  may  be  doubled  to  represent  ownership  along  both  riverbanks. 

>>  Federal  lands  include  those  managed  by  the  Bureau  of  Land  Management,  Forest  Service,  and  National  Park  Service. 


Virgin  River  Floodplain. 

The  riparian  zone  within  the  100-year 
floodplain  of  the  Virgin  River  reaches  is 
being  proposed  as  critical  habitat,  but 
only  those  portions  of  the  100-year 
floodplain  that  contain  constituent 
elements  are  being  designated  for 
critical  habitat.  Develof^  lands  not 
considered  critical  habitat  within  the 
100-year  floodplain  boundary  include, 
but  are  not  limited  to,  existing  paved 
roads,  bridges,  parking  lots,  dikes, 
levees,  railroad  tracks,  railroad  trestles, 
water  diversion  canals  outside  of 
natural  stream  channels,  active  gravel 
pits,  cultivated  agricultural  land,  and 
residential,  commercial,  and  industrial 
developments.  These  developed  areas 
do  not  cmitain  pnimary  constituent 
elements  and  will  not  contribute  to  the 
species’  recovery. 

Effects  of  Critical  Habitat  Designation 
Section  7(a)(2)  of  the  Act  requires  that 
activities  Federal  agencies  authorize, 
fund,  or  carry  out  do  not  destroy  or 
adversely  modify  designated  critical 
habitat.  This  is  in  addition  to  the 
requirement  of  section  7(a)(2)  that 
Federal  agencies  insure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  a  listed  species.  A  Federal 
agency  must  consult  with  the  Service  if 
a  proposed  action  of  theirs  affects  a 
listed  species  or  its  critical  habitat. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  in  50  CFR  part  402. 

Once  critical  habitat  is  designated, 
section  7(a)(4)  of  the  Act  and 
implementing  regulations  (50  CFR 
402.10)  require  that  Federal  agencies 
confer  with  the  Service  on  any  action 
which  will  destroy  or  adversely  modify 
the  designated  areas.  Conference  reports 
provide  advisory  conservation 
recommendations  to  assist  a  Federal 
agency  in  identifying  and  resolving 
conflicts  that  may  be  caused  by  the 
proposed  action. 

If  a  Federal  agency  requests 
consultation  under  section  7  of  the  Act, 
and  the  Service  concurs,  a  formal 
conference  report  may  then  be  issued. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion 
prepared  in  accordance  with  formal 


consultation  procedures  as  if  the  critical 
habitat  were  already  designated.  Such  a 
formal  conference  report  is  adopted  as 
the  biological  opinion  pursuant  to  50 
CFR  402.10(d)  when  the  critical  habitat 
is  designated,  provided  no  significant 
information  or  changes  in  the  action 
occur  that  would  alter  the  content  of  the 
opinion. 

Designation  of  critical  habitat  focuses 
on  the  primary  constituent  elements 
within  the  defined  reaches  and  their 
contribution  to  the  species  recovery, 
and  includes  consideration  of  the 
species’  biological  needs  and  factors 
that  will  contribute  to  its  recovery  (i.e., 
distribution,  numbers,  reproduction, 
and  viability).  In  evaluating  Federal 
actions,  the  Service  will  consider  the 
action’s  im|>act  on  factors  used  to 
determine  critical  habitat  of  the  Virgin 
River  listed  fishes.  These  factors  include 
the  primary  constituent  elements  of 
water,  physical  habitat,  and  biological 
environment.  The  ability  of  an  area  to 
provide  these  constituent  elements  into 
the  future  and  the  reaches’  capability  to 
contribute  to  the  recovery  of  the  species 
will  also  be  considered.  The  potential 
level  of  allowable  impacts  or  habitat 
reduction  in  critical  habitat  reaches  will 
be  determined  on  a  case-by-case  basis 
during  section  7  consultation. 

For  species  with  multiple  critical 
habitat  reaches,  each  rea^  has  local  and 
rangewide  roles  in  contributing  to  the 
conservation  of  the  species.  The  loss  of 
a  single  reach  may  not  jeopardize  the 
continued  existence  of  the  species,  but 
it  could  significantly  reduce  the  critical 
habitat’s  contribution  to  recovery  of  a 
species.  In  some  cases,  the  destruction 
of  a  reach  proposed  as  critical  habitat 
could  result  in  the  loss  of  an  entire 
population,  thereby  preculding  any 
recovery  and  reducing  the  likelihood  of 
survival  of  the  species.  The  proposed 
critical  habitat  reaches  in  the  Virgin 
River  Fishes  Recovery  Plan  include 
areas  important  for  recovery  of  these 
fishes. 

Examples  of  Proposed  Actions 

Section  4(b)(8)  requires  for  any 
proposed  or  final  regulation; 
designation  of  critical  habitat,  a  brief 
description  and  evaluation  of  those 


activities  that  may  adversely  modify  or 
destroy  such  habitat  or  those  activities 
that  may  be  affected  by  such 
designation.  Destruction  or  adverse 
modification  of  critical  habitat  is 
defined  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  a  listed  species.  Some 
activities  disturb  or  remove  the  primary 
constituent  elements  within  designated- 
critical  habitat  for  the  Virgin  River 
fishes.  These  activities  include  actions 
that  reduce  the  volume  and  timing  of 
water  flows,  destroy  or  eliminate  access 
to  spawning  and  nursery  habitat, 
prevent  recruitment,  impact  food 
sources,  contaminate  the  river,  or 
increase  predation  and  competition  by 
nonnative  fishes.  In  contrast,  other 
activities  such  as  recreation  (i.e., 
boating,  hiking,  hunting,  etc.),  some 
types  of  farming  and  ranching,  may  not 
adversely  modify  critical  habitat. 

Areas  designated  as  critical  habitat  for 
the  Virgin  River  listed  fishes  support  a 
number  of  proposed  and  existing 
commercial  and  noncommercial 
activities.  Some  activities  that  will  affect 
critical  habitat  include  construction  and 
operation  of  hydroelectric  facilities, 
irrigation,  flood  control,  bank 
stabilization,  oil  and  gas  drilling, 
mining,  grazing,  stocking  or 
introduction  of  nonnative  fishes, 
municipal  water  supplies,  and  resort 
facilities.  Federal  activities  include  the 
Sandstone  Reservoir,  Pah  Tempe 
Pipeline,  Halfway  Wash  Project,  Lake 
Powell  Pipieline,  water  wheeling,  water 
leasing,  Washington  Fields  Pumpback, 
and  dewatering  of  springs  for  municipal 
and  industrial  purposes.  Commercial 
activities  that  will  not  destroy  or 
adversely  modify  critical  habitat  include 
river  float  trips  and  guided  sport  fishing. 
Noncommercial  activities  such  as 
boating,  fishing,  and  various  activities 
associated  with  nature  appreciation  are 
largely  associated  with  private 
recreation  and  most  likely  will  not  affect 
critical  habitat.  Section  7  of  the  Act  only 
applies  to  Federal  actions  (i.e.,  projects, 
permits,  loans,  etc.)  and  each  Federal 
action  must  be  evaluated  on  a  case-by¬ 
case  basis. 
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Consideration  of  Economic  and  Other 
Factors 

Section  4(b)(2)  of  the  Act  considers 
economic  and  other  relevant  impacts  in 
determining  whether  to  exclude  any 
proposed  areas  horn  the  final 
designation  of  critical  habitat.  The 
Service  may  exclude  areas  from  critical 
habitat  designation  when  the  costs  or 
impacts  outweigh  the  benefits,  provided 
that  exclusion  will  not  result  in 
extinction  of  a  species.  An  economic 
analysis  was  conducted  on  the  costs  of 
the  proposed  critical  habitat  designation 
(Brookshire  et  al.  1995).  The  study  area 
for  the  economic  analysis  encompassed 
portions  of  the  Virgin  River  Basin  in 
Utah,  Arizona,  and  Nevada. 

The  biological  requirements  for  the 
recovery  of  these  listed  fishes  and 
regional  economic  activities  were 
assessed  and  form  the  basis  of  the 
economic  analysis.  The  biological 
requirements  include  adjustments  in 
water  diversions  in  the  Virgin  River 
Basin  and/or  mitigation  of  nonflow- 
related  activities  within  the  100-year 
floodplain.  The  effects  of  recovery 
efforts  on  future  water  depletions  in  the 
basin  also  were  taken  into 
consideration.  The  impacts  of  these 
possible  changes  on  current  and 
prospective  economic  activities  were 
estimated  using  input-output  models  for 
each  county  and  region  in  the  Virgin 
River  Basin.  Direct  and  indirect  impacts 
on  employment,  wages,  and  State  and 
Federal  revenues  derived  from  business 
and  personal  income  taxes  were  also 
factored  into  the  exclusion  process.  The 
results  of  these  models  are  found  in  the 
economic  analysis  document  prepared 
for  determining  critical  habitat  for  these 
particular  Hsh  species  (Brookshire  et  al. 
1995).  This  complete  economic  analysis 
is  part  of  the  administrative  record 
which  is  available  to  the  public  upon 
request. 

Economic  Analysis  Methodology 

The  economic  analysis  provides 
insights  into  the  reallocation  of 
resources  from  the  perspectives  of  both 
economic  efficiency  and  distribution  or 
equity.  The  efficiency  criterion 
determines  whether  designating  areas  as 
critical  habitat  produces  any  net  gains  to 
society.  The  equity  criterion  looks  at  the 
resulting  distribution  of  gains  and 
losses.  The  study  region  for  which  the 
economic  analysis  was  conducted 
includes  Washington  and  Iron  Counties 
in  Utah,  Clark  County  in  Nevada,  and 
the  portion  of  Mohave  County  in 
Arizona  located  north  of  the  Colorado 
River.  The  time  frame  chosen  for  the 
study  encompasses  a  45-year  period 


(1995  through  2040)  projected  to  recover 
the  listed  fishes. 

Washington  County,  Utah,  and  Clark 
County,  Nevada  are  two  counties  that 
will  be  directly  affected  by  any  actions 
taken  by  the  Service  on  behalf  of  the 
listed  fishes.  Presently,  these  counties 
are  among  the  fastest  growing  areas  in 
the  United  States.  From  1980  to  1990, 
Washington  County’s  population  grew 
by  52  percent,  while  Clark  County’s 
grew  by  62.5  percent.  The  Virgin  River 
also  flows  through  a  portion  of  Mohqve 
County  in  Arizona.  This  area  has  a  very 
small  population  and  a  modest 
economic  base.  Iron  County,  Utah,  (lies 
north  of  Washington  County)  is  a 
rapidly  growing  area  that  is 
economically  closely  linked  to 
Washington  County.  Although  the 
Virgin  River  does  not  flow  through  Iron 
County,  any  economic  impacts  on 
Washington  County  would  be  felt  in 
Iron  County  as  well. 

The  linkage  between  the  biological 
requirements  for  the  survival  and 
recovery  of  the  listed  fishes  and 
economic  activities  in  the  region  formed 
the  basis  for  the  economic  analysis.  As 
an  index  of  these  biological 
requirements,  adjustments  made  in  the 
operations  of  the  Quail  Creek  Reservoir 
and  agricultural  diversions  on  the 
Virgin  River  were  included.  The  effects 
of  recovery  efforts  on  projected  future 
water  development  and  delivery 
projects  were  taken  into  consideration. 
The  direct  effects  on  the  agencies 
responsible  for  water  development  and 
delivery  also  were  taken  into 
consideration.  The  direct  and  indirect 
impacts  of  these  possible  changes  on 
current  and  prospective  economic 
activities  were  then  estimated  for  each 
county  and  regional  economy. 

One  cannot  predict  the  outcome  of 
future  section  7  consultations  involving 
listed  fishes  in  the  region.  Economic 
impacts  associated  with  the  critical 
habitat  designation  depends  on  the  time 
required  for  the  recovery  of  the  listed 
fishes.  County  and  regional  economic 
impacts  are  of  interest  when  considering 
the  effects  of  critical  habitat 
designations.  County  economic  impacts 
are  the  direct  and  indirect  impacts  of 
the  critical  habitat  designations  on 
specific  geographic  areas.  County 
economic  impacts  were  analyzed  using 
input-output  (I-O)  models  that  organize 
the  basic  accoimting  relationships  that 
describe  the  production  section  of  the 
economy  (Brookshire  et  al.  1995).  The  I- 
O  model  is  based  on  the  assumption 
that  all  sectors  of  the  economy  are 
related,  and  the  production  of  a  good  or 
service  can  be  described  by  a  recipe 
whose  ingredients  are  the  outputs  from 
other  sectors  of  the  economy.  The 


primary  inputs  are  labor,  capital,  and 
other  raw  resources.  Through  its 
multiplier  analysis,  the  I-Olnodel  is 
capable  of  generating  estimates  of  the 
changes  in  output  for  economic  sectors, 
changes  in  employment,  and  changes  in 
income  due  to  the  critical  habitat 
designation.  The  models  report  total 
impacts  resulting  bom  interactions 
among  the  different  sectors  of  the 
economy. 

Regional  economic  efficiency  impacts 
refer  to  the  overall  net  impacts  on  the 
regional  economy  after  accounting  for 
the  effects  of  intercounty  transfers.  The 
goal  of  a  regional  efficiency  analysis  is 
to  determine  whether  an  action  would 
have  an  overall  positive  or  negative 
impact  on  the  regional  economy. 

A  separate  I-O  model  was  developed 
for  each  county  and  focused  on  the 
direct  and  indirect  impacts  generated  by 
the  critical  habitat  designation 
(Brookshire  et  al.  1995).  In  most  cases, 
impacts  on  a  given  county  generated 
impacts  on  neighboring  counties.  Thus, 
it  was  necessary  to  investigate  potential 
offsetting  impacts.  As  a  result,  an  I-O 
model  was  constructed  that  investigated 
the  impacts  for  an  entire  region  (all  four 
counties). 

Economic  activity  for  the  models  was 
estimated  using  Impact  Analysis  for 
Planning  (IMPLAN)  1990  data  sets  that 
were  updated  and  projected  through  the 
year  2040,  using  data  from  the  Bureau 
of  Economic  Analysis  of  the  U.S. 
Department  of  Commerce.  The  IMPLAN 
data  set  contains  528  economic  sectors 
that  were  aggregated  to  16  sectors 
(Brookshire  et  al.  1995). 

The  I-O  models  used  in  this  study  are 
essentially  demand-side  models.  The 
conventional  way  to  introduce  impacts 
into  such  models  is  through  a  vector  of 
changes  in  final  demands.  That  is,  the 
impacts  reduce  the  regional  demand  for 
the  output  of  the  sector  that  experiences 
a  direct  impact.  However,  this  method 
is  not  logical  for  determining  effects  on 
the  agricultural  sector  because  these 
effects  are  generated  by  converting 
agricultural  sectors  to  municipal  and 
industrial  (M&I)  uses.  This  conversion 
effectively  reduces  the  quantity  of 
output  in  the  agricultural  sectors  by 
restricting  the  supply  of  a  key  input.  For 
this  reason,  a  mixed  modeling  approach 
was  used,  in  which  the  agricultural 
impacts  are  represented  as  a  supply-side 
shock  used  to  generate  an  exogenous 
level  of  output  in  the  agricultural 
sectors.  The  direct  impacts  in  the 
remaining  sectors  are  modeled  as  more 
typical  changes  in  final  demand. 

The  study  utilized  three  scenarios  to 
explore  the  impacts  of  preserving  the 
listed  fishes  upon  the  water  needs  of  the 
projected  human  population.  Projected 
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economic  activity  to  the  year  2040  in 
the  Virgin  River  Basin,  if  no  flows  and 
habitat  are  protected  to  preserve  the 
listed  fishes,  is  compared  to  projected 
economic  activity  if  flows  and  habitat 
are  preserved  for  the  fish.  The  baseline 
scenario  represents  a  “without  fish” 
projection  of  economic  growth  that  is 
then  compared  to  two  “with  fish” 
projections.  All  of  the  scenarios  used 
the  same  population  projection. 

The  baseline  “without  fish”  scenario 
(WOFBA)  is  based  upon  the  water 
development  plans  of  water  districts  in 
the  Virgin  River  Basin;  the  Washington 
Coimty  Water  Conservation  District 
(WCWCD)  and  the  Las  Vegas  Valley 
Water  District.  The  “without  fish” 
scenario  determines  how  much  water 
will  be  needed  for  municipal  and 
industrial  development  in  order  to 
satisfy  the  population  projections.  This 
scenario  accepts  the  Boyle  (1994)  water 
need  projections  under  a  limited 
conservation  assumption.  Thus,  the 
water  needs  of  the  expanding 
population  base  are  determined  by  a 
gallons-per-day-per-capita  value,  which 
assumes  a  level  of  conservation  above 
the  existing  consumption  observed  in 
the  region. 

The  “with  fish”  structural  scenario 
(WFST)  asks  the  same  questions  as  in 
the  baseline  scenario.  The  fundamental 
differences  are — (1)  Given  the  water 
needs  associated  with  preserving  the 
listed  fishes,  the  structural  water 
development  projects  must  be  brought 
on  line  at  an  earlier  time,  and  (2)  winter 
flows  below  Quail  Creek  Diversion 
remain  at  2.4  cubic  meters  per  second 
(86  cubic  feet  per  second)  rather  than 
1.4  cubic  meters  per  second  (50  cubic 
feet  per  second)  as  in  the  “writhout  fish” 
scenario.  Generally,  the  volume  of  water 
available  from  eadi  new  project  is  not 
directly  affected  by  the  actions  taken  on 
behalf  of  the  listed  fishes.  However,  the 
maintenance  of  the  86  cfs  instream  flow 
for  the  listed  fishes  results  in  less 
available  water  for  municipal  use. 
Therefore,  water  projects  are  required  to 
come  on  line  sooner  to  meet  the 
projected  demand.  In  addition,  the 
agricultural  retirement  program  must 
begin  earlier.  In  this  scenario,  the  per- 
capita  consumption  of  water  is  the  same 
as  in  the  baseline. 

The  “writh  fish”  conservation  scenario 
(WFCO)  addresses  the  water  needs  of 
the  growing  population  and  the  listed  • 
fishes  throu^  a  combination  of 
conservation  and  agricultural 
retirements.  Conservation  requires  that 
per-capita  consumption  should  fall. 
This  is  achieved  through  water-saving 
technologies  incorpcvated  into  new 
homes  and  industrial  facilities. 


All  of  the  scenarios  utilize  the 
reallocation  of  agricultural  water  to 
urban  and  industrial  uses  and/or  to 
habitat  preservation  for  the  listed  fishes. 
Whether  habitat  is  preserved  for  fish, 
water  must  be  reallocated  as  the  human 
population  continues  to  grow.  The 
impacts  of  critical  habitat  designation 
affect  the  timing  of  the  reallocation  of 
resources,  and  not  the  quantity  of  water 
that  must  be  reallocated.  The  “with 
fish”  agricultural  scenario  produces 
three  sets  of  direct  impacts  which  are 
outlined  below. 

(1)  Agriculture — The  conversion  of 
use  will  occur  earlier  than  under  the 
baseline  scenario,  with  the  result  that 
agricultural  output  is  projected  to 
decline  under  the  “with  fish”  scenario. 
The  method  if  incorporating  this  impact 
into  the  I-O  models  is  to  introduce  a 
reduction  in  the  allocation  of  water  to 
the  affected  agricultural  sectors.  This 
translates  directly  into  a  specified 
reduction  in  the  dollar  value  of  the 
output  of  the  agriculture  sector.  This 
mechanism  was  used  to  generate  the 
decline  in  agricultural  output  in  the 
baseline  (WOFBA)  projection.  Water 
was  pulled  from  agriculture  to  meet  the 
needs  of  the  growing  M&I  sectors.  The 
growth  in  the  nonagricultural  sectors  of 
the  economy,  reported  in  the  WOFBA 
projection,  is  predicated  on  the 
conversion  of  water  to  M&I  uses. 

(2)  Water  Delivery  Projects — To  meet 
the  baseline  growth  projection  for 
Washington  County,  several  water 
delivery  projects  are  under 
consideration.  Supplying  instream 
water  for  the  fishes  will  require  these 
projects  to  be  built  earlier  than  in  the 
“without  fish”  baseline.  This  may  result 
in  an  increased  cost  of  water  delivery. 
This  cost  increase  is  driven  by  increased 
user  cost  of  the  funds  devoted  to  the 
projects.  The  increased  cost  of  each 
accelerated  project  is  incorporated  as  an 
increase  in  the  weighted  average  cost 
per  acre-foot  of  water  delivered  to  the 
users.  Thus,  a  new  delivery  project 
could  increase  in  the  user’s  total  “water 
bill.”  A  cost  increase  for  a  basic  input 

is  incorporated  into  the  I-O  models  as 
an  equiproportionate  reduction  in  the 
level  of  expenditure  in  each  sector  of 
the  economy. 

(3)  Electric  Power — WCWQ9  runs  two 
small  hydroelectric  power  facilities  and 
sells  the  power  to  the  local  grid.  As  a 
result  of  diversions  that  put  water  into 
the  Virgin  River  to  meet  fish  needs, 
power  production  may  decline.  For 
electricity  users  in  the  area,  there  is  no 
impact  as  a  result  of  this  change  because 
the  amount  of  power  produced  is  small 
and  seasonal  and  the  decline  will  be 
made  up  through  load  shifting.  For  the 
WCWCD,  however,  the  change  in  the 


operation  of  the  river  would  result  in 
loss  of  revenue  that  must  be  made  up 
through  higher  revenues  from  the  sale  of 
water.  In  this  model,  the  impact  is 
treated  as  a  cost  increase  across  all 
sectors  in  proportion  to  their  level  of 
economic  activity.  The  motivation  for 
the  argument  is  identical  to  that 
presented  in  the  previous  section. 

To  these  three  direct  impacts,  the 
"with  fish”  conservation  scenario  adds 
another  class  of  direct  imjiacts.  . 

(1)  Conservation  Expenditures — 
Expenditures  for  low-water-using 
appliances,  landscaping  changes,  and 
other  water-saving  equipment  (i.e., 
timed  sprinklers)  in  new  structures 
only.  These  expenditures  are  modeled 
as  being  offset  by  reductions  elsewhere 
in  the  construction  sector.  For  example, 
costs  due  to  the  installation  of  low- 
water-using  appliances  are  offset 
through  lower  expenses  elsewhere  in 
the  construction  budget.  To  ensure  that 
the  analysis  errs  on  the  side  of 
overstating  the  im]>acts,  all 
conservation-related  expenditures  are 
assumed  to  be  made  outside  the  region, 
and  all  offsetting  reductions  in 
expenditures  are  assumed  to  be  incurred 
by  local  suppliers.  Thus,  conservation- 
related  expenditures  are  introduced  into 
the  I-O  models  as  a  negative  impact  for 
the  region. 

It  should  be  emphasized  that  the 
water  delivery  projects  mentioned  in 
these  scenarios  are  necessary  in  any 
case  to  support  the  water  needs  of  the 
region’s  growing  population.  Actions 
taken  to  preserve  and  restore  the  listed 
fish  species  in  the  Virgin  River  will 
affect  only  the  timing  of  these  projects. 
They  are  not  the  primary  reason  for  why 
these  projects  must  be  built.  The  same 
is  true  for  the  agricultural  conversions 
that  are  required  to  satisfy  the  region’s 
growing  mimicipal  and  industrial  water 
needs.  Using  some  Virgin  River  water  to 
meet  the  listed  fishes’  requirements  may 
affect  the  timing  of  agricultural 
retirements.  However,  it  is  not  the  root 
cause  for  the  retirements  nor  will  it 
involve  condemnation  of  any 
agricultural  lands.  Agricultural 
conversions  will  continue  to  be 
voluntary  market  transactions. 

Actions  taken  on  behalf  of  the  listed 
fishes  result  in  two  types  of  direct 
impacts  to  the  affected  economies.  The 
instream  flows  for  the  fishes  require  that 
the  conversion  of  agricultural  water  to 
M&I  uses  take  place  earlier  than  without 
the  fish  consideration.  It  is  important  to 
note  that  actions  taken  on  behalf  of  the 
fishes  affect  only  the  timing  of  this 
conversion. 

Setting  aside  instream  flows  for  the 
listed  fishes  requires  the  timing  of  some 
planned  water  delivery  projects  to  be 
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altered.  Actions  taicen  <m  behalf  ef  the 
fishes  affect  only  the  timing  of  water 
delivery  projet^  tint  are  required  te 
support  the  growing  human  population. 

Results  of  the  Economic  Analysis 

The  Vingin  Srver  Basin  has  an 
eotmomy  that  is  cervice-oiientod,  thus 
reflecting  the  popularity  of  the  ise^oa  as 
a  Tetioeiaeiit  and  recreation  area. 
Employment,  earnings,  and  tax  revenues 
are  reported  for  each  of  the  sectors 
analyzed  in  the  1-0  models,  as  well  as 


for  the  reginoal  economy.  The  three 
scenarios  investigated  in  this  study  are 
based  on  the  assuraptaon  of  sistauied 
regKonal-populatiim  growth  rates  dforing 
the  45-year  stajdy  period,  ewes  though  a 
decline  ts  expected  as  desirable  bnilding 
sites  hecmne  scante.  The  growing 
poptuiiattian's  waftw  needs  will  be  met  by 
constructing  a  series  of  dams  to  increase 
the  region'’s  water  supply  for  imirikapal 
and  industrial  uses.  This  will  also 
improve  water  quality  In  the  Virgin 
River.  In  addition,  retirement  of 


agrioidtural  land  ise}q»acted  when 
water  and  agiioalturai  land  are  used  for 
other  purposes. 

The  Act  requires  that  the  economic 
effects  of  des^nating  mtka}  habitat  be 
computed  s^tarately  from  the  total 
economic  effects  of  listing  and  critical 
habitat  derignsrticni.  Table  3  sunnnariiies 
the  efiects  of  critical  hal^at  designation 
under  the  WEST  and  WFOO  impact 
scenarios.  These  efiects  are  rep^ed  for 
the  entire  Virgin  River  region.,  including 
Washington  County  and  Clark  Counties. 


Table  3.-HCotiNPf  At®  REGioNAL-LEve.  P«esbnt  Value  and  Annualized  Increnoital  CwTtCAL  Habitat  Impacts 

<1990  $  AiIruons.)  <3  Percent  Obcount  Rate) 


Output 

EmploymenI 

Earnings 

Tmc  revenues 

WEST  vs  WOFBA: 

Washington: 

Present  Value  . . . . .  . . . . . .  . 

-47.498  _.... 

-0.0016 . 

- 1  947 

-18517 _ i 

-6.182 

-00016 

-0.253 

-0.632 

0 

-0.t»6 

-6283 

-0.00001 

-0.258 

Taxltevenues 

-0.133 

-0.00003 

-0.005 

-1.476 

0 

-0i06i 

Percent  Deviation  from  WOPBA  . . . . . . . . 

AtnnuafKzed  Vzriues . . . . . 

-0.0019 _ , 

-26 _ _ 

-0.0016 _ ! 

-OS** 

Clark: 

Present  Value . . . . 

-10.63  . . 

-nn97  ' 

PeiDent  Oewialion  from  WOFBA  . . . . 

-0.00001  .... 
-OAM 

-nnofli 

n 

ArntMliMvi  VflkMft . .  .  . 

-1  . : 

-0.034  . i 

R^kan: 

PrAfiAnt  Value  . . . 

-59.818 _ 

-i4eai 

Percent  Deviation  Irom  WOFBA  .  „  . .  ..  _ _ 

-aOGOI _ 

-0.0001  _ 

-M 

0  . . .  ^ 

Annualized  Values  . . . 

-2.45S 

-0.613  -  .. 

WFCO  vs.  WOFBA: 

Washir>gton: 

Present  value . . . . . . . 

Output . . 

-13.742  „.... 
-0.00046  .... 
-0.563  . 

Employment  . 

) 

Earnings 

-2.065  ....  ' 

Percent  Deviation  foum  WOFBA  . . . .  .  i 

Aimuahzed  Values . . .  . . . . . . . 

-C.00011 

4  . ‘ 

-0.00024  .... 
-nnfvi  ' 

Aegiofir 

Present  Value _ _ _  ...  . . . . ’ 

1 

-1.12  . . 

0 _ 

Percent  Deviation  \iKO^R  A 

0  . . 

0  . . -• 

Annualized  uatiies  ..  .  _  .  ■ 

-0858 _ 

4  .  1 

-0.046  . ' 

Under  the  WEST  scenario,  the  present 
value  of  output  changes  in  the 
Washington  County  economy  due  to 
critical  habitat  desigimtion  is  — .$t.’35 
million  wnmwliy.  This  coostitutes 
fi.0616  percent  the  pr^ent  value  of 
the  baseline  stream  of  output  <WOFBA). 
Emjdojrment  and  eamings  effects  are 
present  in  the  report  are  similar 
to  that  of  the  matpnt  efiects. 

For  Clark  County,  the  outpnit  effects  of 
the  critical  ha^taft  designatkon  are 
-  $0.43  mifiitsn  annually.  The  baseline 
economy  of  “CSark  Ccmrrty  is  much  larger 
than  that  of  Washmgton  County. 
Consequently,  the  effiacts  of  the 
designation  ^  critical  habitat  on  the 
economy  are  smaller.  The  cumulative 
output  effects  represent  only  O.bOOOl 
percent  of  the  baseline  level  of 
economic  activity.  Both  ffie  earnings 
and  tax  revenue  effects  are  too  small  to 
be  reliably  reported  as  deviations  from 
the  baseline  level  of  ecoaomic  activity. 

For  the  region  as  a  whole,  the  mitput 
effect  of  derigitatiTig  critical  habitat  ts 
-$2.45  million  astaually  <0.0001 


percent).  The  other  a^regate  effects  are 
of  rimilar  relative  magnitudes. 

Water  use  conservation  can 
significaMty  mitigate  the  effects  of 
desi^ating  oriticat  habitat  for  these 
listed  fishes.  This  is  also  true  for  the 
trilical  habitat  effects  alone.  Under  the 
WFCO  scenario,  the  present  value  of  the 
output  chaxtgiK  in  Washmgton  County  is 
-$13.7  million,  0.00046  percent  of 
baseline  level  of  activity.  Fch*  the  region 
as  a  whole,  the  oUt{Mt  efiects  of 
designatiitg critical  fralMtat  are  -$20.9 
million,  ma  amount  loo  smail  to 
calculate  as  a  percentage  of  the  basetrne. 
There  are  no  conservation  scenario 
impacts  for  C^ark  County  far  reasons 
discussed  later. 

National  Efficiency  Effects 

To  obtain  true  measures  of  natkinal 
efficiency  impacts,  exact  weriare 
changes  most  be  txHnpnted.  These  are 
cakidated  as  dmoges  in  aggregate 
hoimehold  utility,  hi  gmiei:^,  i-O 
models  are  not  catpshle  of  pnodixing 
such  values  becauwth^  lack  a  hilly 
modeled  faovsehoM  aeotOT.  However. 


reasonable  approximations  may  be 
obtained  through  aggregate  factor 
payments.  These  omit  sarphis  measures 
(producer  and  oonsumer)  and  hence 
understate  the  aggregate  changes  in 
national  effitaency.  '^ey  do,  however, 
{Novide  a  Teason^>le  approximation 
under  certain  assumptions. 

In  many  applicatitms  of  I-O  analysis 
for  xtse  as  inputs  lo  a  oost-benefk 
analysis,  aggregate  factor  payments 
(value  added)  are  used  to  represeat  ffie 
national  efficieacy  effect  of  a  policy 
change  or  action.  This  measure  is 
correct  only  for  cases  in  which  the 
value-added  change  can  be  afttrffmted 
solely  to  the  policy  change  or  action 
undertaken,  fa  the  case  of  the  listed 
fishes,  this  assumption  is  reasonable 
because  all  changes  in  resource 
allocation  cm  be  attributed  to  actions 
taken  on  behalf  of  the  fi^es  by  virtue 
of  the  methodology  followed  in  this 
Study. 

hichidtngseocHMiaryeilecrts  in 
computing  national  efficiency  impacts 
is  valid  b^oae  these  effects  are 
technological  ia  nature  rariier  than  pmre 
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transfers.  That  is,  the  linkages  in  the 
economy  between  productive  sectors 
arise  from  the  basic  production 
functions  in  the  economy.  Thus,  a  direct 
impact  occurring  in  one  sector  of  the 
economy  will  generate  ripple  effects 
throughout  the  economy.  Such  effects 
are  solely  attributable  to  the  initial 
direct  impact. 

The  I-O  model  permits  computation 
of  this  factor  income,  and  it  may  be  used 
to  measure  the  national  efficiency 
effects  of  various  changes  in  the 
economy,  such  as  those  introduced  by 
actions  taken  on  behalf  of  the  listed 
fishes.  Aggregate  factor  payments  are 
computed  for  the  baseline  (WOFBA) 
scenario  and  for  the  “with  fish” 
scenarios  (WFST  and  WFCO). 

The  factor  payments  capture  the  value 
added  from  the  production  side  of  the 
local  economy.  Because  some  of  the 
output  change  is  captured  through 
leakages  to  the  rest  of  the  world 
(principally  the  United  States),  the  total 
factor  payments  changes  will  be  smaller 
than  the  total  output  changes. 

Based  on  these  results,  it  is  not 
surprising  that  the  effects  of  the  factor 
payments  are  small  for  the  county-level 
and  regional  analysis.  Under  the  WFST 
scenario,  the  efficiency  losses  to  the 
nation  are  a  $32.2  million  reduction  in 
value  added.  The  annualized  value  of 
this  reduction  is  -$1.32  million.  With 
water  conservation  measures,  the 
cumulative  change  (over  the  45-year 
period)  in  value  added  is  -$10.68 
million  (-$0,438  million  as  an 
annualized  value).  Water  conservation 
mitigates  most  of  the  impacts  associated 
with  the  critical  habitat  designation. 

For  Washington  County,  tne  present 
value  of  the  cumulative  changes  (over 
the  45-year  period)  in  value  added  is 
-$24.62  million  for  the  WFST  scenario. 
With  the  inclusion  of  water 
conservation  measures,  this  value  falls 
to  -$8,153  million  (annualized  value 
-$0,764  million). 

For  Clark  County,  the  present  value  of 
the  cumulative  changes  (over  the  45- 
year  period)  is  -  $4,649  million 
(annualized  value  is  -$0,191  million). 

Conclusions  of  the  Economic  Analysis 

The  three  described  impact  scenarios 
were  analyzed  and  it  is  useful  to 
distinguish  them  in  summarizing  the 
economic  effects  of  actions  taken  on 
behalf  of  the  listed  fishes.  The  baseline 
scenario  (WOFBA)  represents  the  way 
in  which  the  county-level  and  regional 
economies  would  grow  over  the  45-year 
study  period  if  no  actions  were  taken  to 
protect  the  listed  species.  The  entire 
region  is  projected  to  experience 
population  growth  at  rates  well  above 
the  national  average.  Projected 


population  growth  and  economic 
development  will  lead  to  shifts  in 
resource  use.  Consequently,  agricultural 
water  will  be  converted  to  M&I  uses 
resulting  in  a  decline  in  agricultural 
output.  At  the  same  time,  several 
required  water  delivery  projects  are 
planned  to  provide  water  to  sustain  the 
projected  growth  levels. 

The  WFST  scenario  takes  the  baseline 
regional  projection  and  introduces 
measures  designed  to  protect  and 
recover  the  listed  fishes.  These 
measures  result  in  more  rapid 
conversion  of  agricultural  water  and  the 
acceleration  of  some  water  delivery 
projects.  Thus,  agricultural  production 
declines  more  quickly  under  the  WFST 
scenario.  Water  costs  also  rise  as  a  result 
of  the  earlier  development  of  these 
projects,  and  the  effect  is  a  reduced 
level  of  final  demand  in  all  sectors. 

In  summary,  all  of  the  economic 
effects  of  the  WFST  scenario  indicate 
that  preserving  and  recovering  the  listed 
fishes  will  have  a  relatively  small 
impact  on  the  overall  economy.  Some 
sectors  will  experience  greater  declines 
than  others,  but  the  overall  decline  in 
economic  activity  is  projected  to  be 
small. 

Since  water  usage  rates  in  Washington 
County  are  high  compared  to  other 
southwestern  cities,  a  conservation 
scenario  (WFCO)  was  analyzed.  In  this 
scenario,  consumption  levels  were 
reduced  through  the  use  of  water- 
conserving  appliances,  fixtures,  and 
landscaping,  applied  to  new 
construction  only.  Conservation  is  not 
without  some  cost.  These  costs  were 
introduced  into  the  models  in  the  form 
of  crowding-out  other  expenditures. 
Thus,  construction  costs  were  projected 
to  increase.  Offsetting  this  cost  increase 
are  the  savings  that  will  result  from 
delaying  the  planned  construction  of 
new  water  delivery  facilities.  A  further 
offset  is  provided  because  agricultural 
water  is  converted  to  M&I  uses  at  a 
slower  pace. 

The  overall  effect  of  conservation  is 
an  almost  complete  mitigation  of  the 
economic  effects  associated  with  actions 
undertaken  on  behalf  of  the  listed 
fishes.  In  fact,  hy  the  latter  part  of  the 
study  period,  there  are  negative  effects 
only  in  the  agriculture  and  construction 
sectors.  However,  latter  effects  are  likely 
overstated  in  the  analysis  due  to  the 
extreme  nature  of  the  complete 
crowding-out  assumption. 

The  Service  has  prepared  detailed 
documents  further  explaining  the 
biology  of  each  fish  species  (Maddux  et 
al.  1995)  and  the  economic  analysis 
process  used  to  determine  critical 
habitat  (Brookshire  et  al.  1995).  These 
documents  are  available  to  supplement 


this  notice  and  for  public  review.  Copies 
may  be  obtained  by  contacting  the  field 
office  (see  ADDRESSES  section). 

Available  Conservation  Measures 

The  purpose  of  the  Act,  as  stated  in 
section  2(b),  is  to  provide  a  means  to 
conserve  the  ecosystems  upon  which 
endangered  and  threatened  species 
depend  and  to  provide  a  program  for  the 
conservation  of  listed  species.  Section 
2(c)(1)  of  the  Act  declares  that 
“*  *  *  all  Federal  departments  and 
agencies  shall  seek  to  conserve 
endangered  and  threatened  species  and 
shall  utilize  their  authorities  in 
furtherance  of  the  purposes  of  this  Act.” 

The  Act  mandates  the  conservation  of 
listed  species  through  various 
mechanisms,  such  as  section  7 
(requiring  Federal  agencies  to  further 
the  purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat),  section  9  (prohibition  of 
taking  of  listed  species),  section  10 
(research  permits  and  habitat 
conservation  plans),  section  6 
(cooperative  State  and  Federal  grants), 
land  acquisition,  and  research.  The 
section  7  requirement  that  Federal 
agencies  consult  with  the  Service  if 
their  actions  may  impact  critical  habitat 
enables  the  Service  to  assess  Federal 
activities  that  may  impair  survival  and 
recovery  potential,  thus  ensuring  that 
such  actions  are  considered  in  relation 
to  the  goals  and  recommendations  of  the 
recovery  plan. 

Public  Comments  Solicited 

The  Service  finds  that  any  final  action 
resulting  from  this  proposal  be  accurate 
and  effective  as  possible.  Therefore,  the 
Service  requests  comments  Or 
suggestions  from  the  public,  other 
concerned  government  agencies,  Indian 
Nations,  the  scientific  community, 
commercial  interests,  or  any  other 
interested  party  concerning  this 
proposed  rule.  Comments  are 
particularly  sought  concerning: 

(1)  The  location  and  reasons  why  any 
Federal  or  non-Federal  lands  (either 
proposed  critical  habitat  or  additional 
areas)  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(2)  Current  and  planned  activities  in 
the  vicinity  of  proposed  critical  habitat 
areas  and  their  possible  impacts  on 
proposed  critical  habitat: 

(3)  Other  physical  and  biological 
features  that  are  essential  to.the 
conservation  of  the  species  and  in  need 
of  special  management  or  protection; 
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(4)  Specific  information  on  the  scale, 
location,  and  distribution  of  primary 
constituent  elements  on  all  ownership 
and  land  designations; 

(5)  Information  ooncemlng  health  of 
the  ecosystems  on  which  the  woundfm. 
Virgin  River  chub,  and  ViTgin  spinedace 
depend; 

(6)  Information  on  the  economic 
benefits  and  costs  that  would  result 
from  this  proposed  designation  of 
critical  habitat; 

(7)  Data  and  information  relevant  to 
determining  whether  the  benefits  of 
excluding  a  particular  area  from  critical 
habitat  outweigh  the  benefits  of 
specifying  the  area  as  critical  habitat; 

(8)  The  methods  and  thresholds  the 
Service  might  use  in  determining 
whether  the  costs  of  designating  an  area 
outweigh  the  benefits  of  designation; 

(93  Methods  of  analysis  useful  in 
evaluating  economic  and  other  relevant 
impacts; 

(10)  Information  regarding  the 
suitability  or  unsuitability  of  critical 
habitat  boundaries  of  the  100-year 
floodplain  (as  defined  on  Federal 
Emergency  Management  Agency 
(FEMA)  Flood  Insurance  Rate  Maps 
(FIRMS)); 

(11)  Information  about  areas  of  land  or 
water  located  within  the  outer 
boundaries  of  the  proposed  critical 
habitat,  but  that  do  not  provide  primary 
constituent  elements  and  thus  can  be 
excluded.  Of  particular  interest  are 
means  to  describe  these  areas  of  land 
within  specific  limits  using  refeaience 
points  and  lines  as  found  on  standard 
topqgrmhical  maps. 

The  final  decision  on  this  proposal 
will  take  into  consideration  flie 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  foam  this 
proposal 

Public  Hearings 

The  Act  provides  for  at  least  one 
pubUc  ivearing  on  this  proposal,  if 
requested  within  45  days  from  date  of 
publication  of  this  proposal  in  the 
Federal  Register.  Requests  for  a  hearing 
must  be  made  in  writing  and  addressed 
to  the  Field  Supervise,  Salt  Lake  City 
Field  Office  (see  ADDRESSES  section). 
The  Service  has  arranged  for  a  public 
hearing  to  be  held  on  May  S,  1995,  from 
5  p.m.  to  9  p.m.,  with  registration 
beginning  at  4:30  p.m.,  at  the  9t.  George 
Hilton  Inn,  1450  South  Hilton  Drive,  St. 
George,  Utah. 


The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 


under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notioe  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

This  proposed  rule  was  reviewed 
under  Executive  Order  12866.  The  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seg.).  Based  on  the 
information  discussed  in  this  rule 
concemiog  public  projects  and  private 
activities  within  the  proposed  critical 
habitat,  significant  econoonic  impacts 
will  not  result  from  this  action.  Also,  no 
direct  costs,  enforcement  costs, 
information  coHection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  action,  and  the  rule 
contains  no  reccudkeeping  requirements 
as  defined  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seg.).  This  rule  does  not  require  a 
federalism  assessment  under  Executive 
Order  12612  because  it  would  not  have 
any  significant  federalism  effects  as 
descriWd  in  the  order. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below; 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 


§17.11  [Amended] 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  “critical  habitat’’  entry 
for  “Chub,  Virgin  River”  and 
“Woundfin”  under  Fishes,  to  read 
“i7,95(e)’’. 

3.  It  is  proposed  to  amend  §  17.95(e) 
by  adding  critical  habitat  of  the  Virgin 
River  chub  (Gila  robusta  seminuda=G. 
seminuda)  and  woundfin  [Plagopterus 
argerrtissimus)  in  the  same  alphabetical 
order  as  these  species  occur  in  17.11(h). 

§  17.95  Critical  habitat-flsh  and  wildlife. 

«t  *  *  *  * 

(e)  *  *  * 

Virgin  River  Chub  (Gila  seminuda) 

Lfgal  descriptions  for  St.  George 
(Utah-Arizona)  and  Littlefield  (Arizona) 
vt®re  obtained  from  the  1987  Bureau  of 
Land  Management  (BLM)  maps  (Surface 
Management  Status  30x60  Minute 
Quadrangle).  Legal  descriptions  for 
Overton  (Nevada-Arizona)  were 
obtained  from  the  1989  BLM  maps 
(Surface  Management  Status  30x60 
Minute  Quadrangle).  Critical  habitat 
areas  proposed  for  the  Virgin  River  chub 
in  each  State  are  as  follows: 

Utah,  Washington  County.  The  Virgin 
River  from  its  confluence  with  Ash-La 
Verkin  Creeks  in  T.41S.,  R.13W.,  Sec.  23 
(Salt  Lake  Base  and  Meridian)  to 
Washington  Fields  Diversion  in  T,42S., 
R.14W.,  Sec.  21  (Salt  Lake  Base  and 
Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  Washington  Fields 
Diversion  in  T.42S.,  R.14W.,  Sec.  21 
[Salt  Lake  Base  and  Meridian)  to  the 
Johnstm  Diversion  in  T.42S.,  R.15W., 
Sec.  27  (Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  Johnson  Diversion  in 
T.42S.,  R.15W.,  Sec.  27  (Salt  Lake  Base 
and  Meridian)  to  the  Arizona-Utah 
border  in  T.43S.,  R.17W.,  Sec.  36  (Salt 
Lake  Base  and  Meridian). 

Arizona,  Mohave  County.  The  Virgin 
River  from  the  Arizona-Utah  border  in 
T.42N.,  R.13W.,  Sec.  33  (Salt  I.ake  Base 
and  Meridian)  to  the  Arizona-Nev^ada 
border  in  T.39N.,  R.16W.,  Sec.  2  (Salt 
Lake  Base  and  Meridian). 

Nevada,  Clark  County.  The  Virgin 
River  from  the  Arizona-Nevada  border 
in  T.13S.,  R.71E.,  Sec.  15  (Salt  Lake 
Base  and  Meridian)  to  the  highwater 
level  of  Lake  Mead  in  T.16S.,  R.68E., 
Sec.  1  (Salt  Lake  Base  and  Meridian). 

Known  constituent  elements  include 
water,  physical  habitat,  and  biological 
environment  as  required  for  each 
particular  life  stage  for  each  species. 

Note:  Map  follows. 

BILUNQ  CODE  4310-6S-M 
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Woundfin  [Plagopterus  argentissimus) 

Legal  descriptions  for  St.  George 
(Utah-Arizona)  and  LittleHeld  (Arizona) 
were  obtained  from  the  1987  BLM  maps 
(Surface  Management  Status  30x60 
Minute  Quadrangles).  Legal  descriptions 
for  Overton  (Nevada-Arizona)  were 
obtained  from  the  1989  BLM  maps 
(Surface  Management  Status  30x60 
Minute  Quadrwgles).  Critical  habitat 
areas  proposed  for  the  woundfin  in  each 
State  are  as  follows: 

Utah,  Washington  County.  The  Virgin 
River  from  its  confluence  with  Ash-La 
Verkin  Creeks  in  T.41S.,  R.13W.,  Sec.  23 
(Salt  Lake  Base  and  Meridian)  to  the 


Washington  Fields  Diversion  in  T.42S., 
R.14W.,  Sec.  21  (Salt  Lake  Base  and 
Meridian). 

Utah,  Washington  County.  The  Virgin 
River  firom  the  Washington  Fields 
Diversion  in  T.42S.,  R.14W.,  Sec.  21 
(Salt  Lake  Base  and  Meridian)  to  the 
Johnson  Diversion  in  T.42S.,  R.15W., 
Sec.  27  (Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  Johnson  Diversion  in 
T.42S.,  R.15W.,  Sec.  27  (Salt  Lake  Base 
and  Meridian)  to  the  Arizona-Utah 
border  in  T.43S.,  R.17W.,  Sec.  36  (Salt 
Lake  Base  and  Meridian). 

Arizona,  Mohave  County.  The  Virgin 
River  from  the  Arizona-Utah  border  in 
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T.42N.,  R.  13W.,  Sec.  33  (Salt  Lake  Base 
and  Meridian)  to  the  Arizona-Nevada 
border  in  T.39N.,  R.16W.,  Sec.  2  (Salt 
Lake  Base  and  Meridian). 

Nevada,  Clark  County.  The  Virgin 
River  from  the  Arizona-Nevada  border 
in  T.13S.,  R.71E.,  Sec.  15  (Salt  Lake 
Base  and  Meridian)  to  the  highwater 
level  of  Lake  Mead  in  T.16S.,’R.68E., 
Sec.  1  (Salt  Lake  Base  and  Meridian). 

Known  constituent  elements  include 
water,  physical  habitat,  and  biological 
environment  as  required  for  each 
particular  life  stage  for  each  species. 

Note:  Map  follows. 

BILUNQ  CODE  4310-65-M 
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4.  The  proposed  rule  published  in  the 
Federal  Register  of  May  18, 1994,  pages 
25875-25880,  adding  the  Virgin 
spinedace  to  §  17.11(h)  is  amended  by 
revising  the  critical  habitat  entry  for 
“Spinedace,  Virgin”  to  read  “17.95(e)”. 

5.  The  proposed  rule  published  in  the 
Federal  Register  of  May  18, 1994,  pages 
25875-25880,  adding  the  Virgin 
spinedace  to  §  17.11(h)  is  further 
amended  by  adding  critical  habitat  of 
the  Virgin  spinedace  [Lepidomeda 
mollispinis  mollispinis)  to  §  17.95(e)  in 
the  same  alphabetical  order  as  the 
species  occurs  in  17.11(h). 

§  17.95  Critical  habitat>fish  and  wildlife. 

It  ii  It  It  it 

(e)*  *  * 

***** 

Virgin  Spinedace  [Lepidomeda 
mollispinis  mollispinis) 

Legal  descriptions  for  St.  George 
(Utah-Arizona)  and  Littlefield  (Arizona) 
were  obtained  from  the  1987  BLM  maps 
(Surface  Management  Status  30  x  60 
Minute  Quadrangles).  Legal  descriptions 
for  Kanab  (Utah-Arizona)  were  obtained 
from  the  1983  BLM  maps  (Surface 
Management  Status  30  x  60  Minute 
Quadrangles).  Critical  habitat  areas 
proposed  for  the  Virgin  spinedace  in 
each  State  are  as  follows: 

Arizona,  Mohave  County.  Beaver  Dam 
Wash  from  the  confluence  with  the 
Virgin  River  in  T.40N.,  R.15W.,  Sec.  4 
(Salt  Lake  Base  and  Meridian)  upstream 
1.3  km  (0.8  mi)  in  T.40N.,  R15W.,  Sec. 

5  (Salt  Lake  Base  and  Meridian). 

Utah,  Kane  County.  The  East  Fork  of 
the  Virgin  River  from  the  falls  in 
Parunuweap  Canyon  in  T.42S.,  R.9W., 
Sec.  5  (Salt  Lake  Base  and  Meridian)  to 
Its  confluence  with  the  North  Fork  of 
the  Virgin  River  in  T.42S.,  R.10W.,  Sec. 

5  (Salt  Lake  Base  and  Meridian). 

Utah,  Kane  County.  Shimes  Creek 
from  the  Second  Creek  confluence  in 
T.42S.,  R.IOW.,  Sec.  11  (Salt  Lake  Base 


and  Meridian)  to  its  confluence  with  the 
East  Fork  of  the  Virgin  River  in  T.42S., 
R.10W.,  Sec.  4  (Salt  Lake  Base  and 
Meridian). 

Utah,  Washington  County.  Beaver 
Dam  Wash  from  the  Narrows  in  T.39S., 
R.20W.,  Sec.  1  (Salt  Lake  Base  and 
Meridian)  to  0.4  km  (0.25  mi)  upstream 
of  the  confluence  with  East  Bunker  Peak 
Wash  in  T.40S.,  R.19W.,  Sec.  5  (Salt 
Lake  Base  and  Meridian). 

Utah,  Washington  County.  Beaver 
Dam  Wash  from  Horse  Canyon  in 
T.41S.,  R.19W.,  Sec.  31  (Salt  Lake  Base 
and  Meridian)  downstream  through 
Lytle  Ranch  downstream  to  Iverson 
R^ch  in  T.42S.,  R.20W.,  Sec.  13  (Salt 
Lake  Base  and  Meridian). 

Utah,  Washington  County.  Moody 
Wash  from  the  lower  end  of  Racer 
Canyon  in  T.38S.,  R.17W.  Sec.  33  (Salt 
Lake  Base  and  Meridian)  to  just  below 
the  Dixie  National  Forest  Boundary  in 
T.39S.,  R.17W.,  Sec.  26  (Salt  Lake  Base 
and  Meridian). 

Utah,  Washington  County.  Mogatsu 
Creek  from  the  falls  downstream  of 
Bingham  Ranch  in  T.39S.,  R.16W.,  Sec. 
30  (Salt  Lake  Base  and  Meridian)  to  its 
confluence  with  the  Santa  Clara  River  in 
T.40S.,  R.17W.,  Sec.  14  (Salt  Lake  Base 
and  Meridian). 

Uath,  Washington  County.  Santa  Clara 
River  from  Veyo  Hot  Springs  in  T.39S., 
R.16W.,  Sec.  32  (Salt  Lake  Base  and 
Meridian)  to  the  upstream  end  of 
Gunlock  Reservoir  in  T.40S.,  R.17W., 
Sec.  29  (Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  Santa  Clara 
River  from  downstream  of  the  dam 
forming  Gunlock  Reservoir  in  T.41S., 
R.17W.,  Sec.  5  (Salt  Lake  Base  and 
Meridian)  to  its  confluence  with  the 
Virgin  River  in  T.43S.,  R.15W.,  Sec.  6 
(Salt  Lake  Base  and  Meridian). 

Utah,  Washington  Coimty.  Ash  Creek 
from  Toquerville  Springs  in  T.40S., 
R.13W.,  Sec.  35  (Salt  Lake  Base  and 
Meridian)  to  its  confluence  with  the 


Virgin  River  in  T.41S.,  R.13W.,  Sec.  23 
(Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  La  Verkin 
Creek  from  Chute  Falls  in  T.40S., 
R.12W.,  Sec.  30  (Salt  Lake  Base  and 
Meridian)  to  its  confluence  with  the 
Virgin  River  in  T.41S.,  R.13W.,  Sec.  23 
(Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  North 
Creek  from  the  confluence  of  the  Left 
and  Right  Forks  in  T.40S.,  R.11W.,  Sec. 
33  (Salt  Lake  Base  and  Meridian)  to  its 
confluence  with  the  Virgin  River  in 
T.41S.,  R.12W.,  Sec.  23  (Salt  Lake  Base 
and  Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  confluence  of  Ash-La 
Verkin  Creeks  in  T.41S.,  R.13W.,  Sec.  23 
(Salt  Lake  Base  and  Meridian)  to  the 
Washington  Fields  Diversion  in  T.42S., 
R.14W.,  Sec.  21  (Salt  Lake  Base  and 
Meridian). 

Utah,  Washington  County.  The  North 
Fork  of  the  Virgin  River  from  the 
Narrows  in  T.40S.,  RlOW.,  Sec.  34  (Salt 
Lake  Base  and  Meridian)  to  its 
confluence  with  the  East  Fork  of  the 
Virgin  River  in  T.42S.,  R.10W.,  Sec.  5 
(Salt  Lake  Base  and  Meridian). 

Utah,  Washington  County.  The  Virgin 
River  from  the  confluence  of  the  East 
and  North  Forks  in  T.42S.,  R.10W.,  Sec. 
5  (Salt  Lake  Base  and  Meridian)  to  the 
Quail  Creek  Diversion  in  T.41S., 

-  R.14W.,  Sec.  36  (Salt  Lake  Base  and 
Meridian). 

Utah,  Washington  County,  The  Virgin 
River  from  the  Quail  Creek  Diversion  in 
T.41S.,  R.12W.,  Sec.  30  (Salt  Lake  Base 
and  Meridian)  to  the  confluence  of  Ash- 
La  Verkin  Creeks  in  T.41S.,  R.13W,  Sec. 
23)  (Salt  Lake  Base  and  Meridian). 

Known  constituent  elements  include 
water,  physical  habitat,  and  biological 
environment  as  required  for  each 
particular  life  stage  for  each  species. 

NotevMap  follows. 

BILLING  CODE  431&-55-M 
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Dated:  March  29, 1995. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  95-8301  Filed  3-31-95;  2:53  pmj 
BILUNQ  CODE  4310-S5-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  deciskxts  and 
rulings,  delegations  of  autfx^,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes 

ACTION:  Notice  of  Public  Meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92—463),  notice  is  hereby  given  of  a 
meeting  of  the  Committee  on 
Governmental  Processes  of  the 
Administrative  Conference  of  the 
United  States. 

DATES:  Wednesday,  April  12, 1995,  at 
1:30  p.m. 

LOCATION:  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  Suite  500,  2120  L  Street, 
NW.,  Washington,  DC  (Library,  5th 
Floor). 

FOR  FURTHER  INFORMATION:  Deborah  S. 
Laufer,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW.,  Suite 
500,  Washington,  DC  20037.  Telephone: 
(202)  254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Governmental  Processes 
will  meet  to  continue  discussion  of 
when  federal  government  lawyers  and 
other  government  employees  may 
participate  in  voluntary  public  service 
activities.  There  are  possible  restrictions 
in  conflict  of  interest  statutes,  and  both 
government-wide  and  agency-specific 
regulations  governing  employee 
participation  in  outside  activities,  ethics 
laws,  and  the  use  of  government 
property. 

Dated:  March  31, 1995. 

Jeffrey  S.  Lubbers, 

Research  Director. 

|FR  Doa  95-8474  Filed  4^-95;  8:45  ami 
BILLING  CODE  SIIO-OI-W 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Supplemental  Environmental  Impact 
Statement,  Central  Prince  of  Wales 
Project,  Tongass  National  Forest, 
Ketchiton  Area,  AK 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement. 


SUMMARY:  The  Tongass  National 
Forest — Ketchikan  Area  proposes  to 
review  and  analyze  information  on 
“falldown”  and  to  calculate  its  effect,  if 
any,  on  “sustainable”  timber  harvest  in 
the  Central  Prince  of  Wales  project  area 
covered  in  the  previous  environmental 
impact  statement  and  record  of  decision 
issued  August  6, 1993.  The  proposed 
action  is  to  provide  approximately  290 
million  board  feet  of  timber  in  support 
of  the  Ketchikan  Pulp  Company  Long- 
Term  Timber  Sale  Contract,  Contract 
Number  AlOfs-1042. 

ADDRESSES:  Send  written  comments  to 
Forest  Supervisor,  Tongass  NF — 
Ketchikan  Area,  Federal  Building, 
Ketchikan,  AK  99901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
analysis  and  supplemental 
environmental  impact  statement  should 
be  directed  to  Pete  Griffin,  Tongass 
NF — Ketchikan  Area,  Federal  Building, 
Ketchikan,  AK  99901,  phone:  (907)  225- 
3101. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  project  is  to  provide 
approximately  290  million  board  feet  of 
timber  in  support  of  the  Ketchikan  Pulp 
Company  Long-Term  Timber  Sale 
Contract,  Contract  Number  AlOfs-1042. 
The  purpose  of  the  supplement  is  to 
evaluate  information  available  to  the 
Forest  Service  with  regard  to  falldown. 
The  effects  of  falldown  as  related  to 
sustainable  harvest  levels  will  also  be 
analyzed.  Factors  related  to  falldown 
include  economic,  biological,  and 
physical. 

Alternatives  to  be  analyzed  will 
include  those  alternatives  as  described 
in  the  CPOW  FEIS  including  the  no 
action  alternative. 

The  following  issues  have  been 
identified: 

1.  Falldown. 

2.  Sustainability. 


Scoping  was  completed  for  the  CPOW 
project  in  1992.  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  1502.9(c)(4))  do  not  require  scoping 
for  a  supplement.  Additional  public 
scoping  meetings  are  not  planned. 

Public  conunent  during  the  analysis  is  . 
welcome  and  the  public  will  have  an 
opportunity  to  comment  on  the  draft 
supplement  when  issued. 

The  draft  supplemental 
environmental  impact  statement  is 
expected  to  be  issued  in  May  1995.  The 
comment  period -on  the  draft 
supplemental  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process. 

First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer’s  position  and  - 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v  NRDC,  435  U.S.  519,  553, 
(1978). 

Also,  enviromnental  objections  that 
could  be  raised  at  the  draft  i 

enviromnental  impact  statement  stage  j 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model,  803  F.2d  1016, 1022,  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.,  v. 
Harris,  490  F.  Supp.  1334,  1338  (E.D. 

Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  supplemental  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
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Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Issuance  of  the  final  supplemental 
environmental  impact  statement  is 
projected  in  September  1995.  The 
responsible  official  for  the  decision  is 
the  Forest  Supervisor,  Tongass  NF — 
Ketchikan  Area,  Federal  Building, 
Ketchikan,  AK  99901. 

Dated;  March  28, 1995. 

David  D.  Rittenhouse, 

Forest  Supervisor. 

[FR  Doc.  95-8323  Filed  4-4-95;  8:45  ami 
BILLING  CODE  34ia-11-M 


Eastern  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  April  25, 1995  in  the 
Campbell’s  Conference  Center,  104  W 
Wooden,  Chelan,  Washington.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  The 
President’s  Forest  Plan  and  background 
leading  up  to  the  advisory  committee; 

(2)  introduction  of  members  and 
orientation;  (3)  operating  guidelines  and 
ground  rules;  (4)  charter  and  purpose  of 
the  Province  Advisory  Committee;  (5) 
relationship  between  the  Advisory 
Committee  and  the  PIEC;  (6)  brief 
presentation  by  Advisory  Committee 
members  on  the  reason  for  their  interest 
in  committee  membership:  and  (7)  Open 
public  forum.  All  Eastern  Washington 
Cascades  Province  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  welcome  to 
attain. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807,  509-662-4335. 

Dated:  March  30, 1995. 

Sonny  J.  O’Neal, 

Forest  Supervisor,  Wenatchee  National 
Forest. 

|FR  Doc.  95-8321  Filed  4-4-95;  8:45  am] 
BILUNG  CODE  M10-11-M 


Yakima  Provincial  interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Yakima  PIEC  Advisory 
Committee  will  meet  on  April  26, 1995 
in  the  Hal  Holmes  Conference  Center, 
201  N.  Ruby,  Ellensburg,  Washington. 
The  meeting  will  begin  at  9:00  a.m.  and 
continue  imtil  4:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  The 
President’s  Forest  Plan,  and  background 
leading  up  to  the  advisory  committee: 

(2)  introduction  of  members  and 
orientation;  (3)  operating  guidelines  and 
ground  rules;  (4)  charter  and  purpose  of 
the  Province  Advisory  Committee;  (5) 
relationship  between  the  Advisory 
Committee  and  the  PIEC;  (6)  brief 
presentation  by  Advisory  Committee 
members  on  the  reason  for  their  interest 
in  committee  membership;  and  (7)  open 
public  forum.  All  Yakima  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
welcome  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington,  98807,  509-662-4335. 

Dated:  March  30, 1995. 

Sonny  J.  O’Neal, 

Forest  Supervisor,  Wenatchee  National 
Forest. 

(FR  Doc.  95-8322  Filed  4-4-95;  8:45  am] 
BILLING  CODE  3410-1 1-M 


Food  Safety  and  Inspection  Service 

[Docket  No.  95-01 2N1 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 
be  held  on  April  17  and  18, 1995.  at  the 
Arlington  Renaissance  Hotel,  950  North 
Stafford  Street,  Arlington,  VA  22203, 
(703)  528-6000.  The  meetings  will  be 
held  from  1:00  PM  to  5:00  PM  tm  April 
17  and  from  8:00  AM  to  5:00  PM  on 
April  18. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria 
,  pertaining  to  microorganisms  that 


indicate  whether  food  has  been 
produced  using  good  manufacturing 
practices.  The  meeting  will  include 
discussion  of  the  following  topics  as 
time  permits: 

I.  Ethics  Training 

II.  Raw  Poultry  Labeled  Fresh 

III.  Generic  HACCP  for  Broiler  Chickens 
rv.  Future  Topics 

V.  Public  Comments 

Notice  is  hereby  given  on  the 
members  appointed  to  the  Committee. 
The  members  are:  Dr.  Gary  Acuff,  Texas 
A&M,  College  Station,  TX;  Dr.  Robert 
Buchanan,  Food  Safety  and  Inspection 
Service,  Washington,  DC;  Col.  H.  Wayne 
Derstine,  U.S.  Army,  Ft.  Sam  Houston, 
TX;  Dr.  Michael  Doyle,  University  of 
Georgia,  Athens,  GA;  Dr.  David  Dreesen, 
University  of  Georgia,  Athens,  GA;  Dr. 
Robert  Gravani,  Cornell  University, 
Ithaca,  NY;  Dr.  Michael  Jahncke, 
National  Marine  Fisheries  Service, 
Pascagoula,  MS;  Dr.  Marilyn  Kilgen, 
Nicholls  State  University,  Thiboidaux, 
LA;  Dr.  Jong  Lee,  Oregon  State 
University,  Corvallis,  OR;  Dr.  Joseph 
Madden,  Center  for  Food  Safety  and 
Applied  Nutrition,  Washington,  DC;  Dr. 
Ann  Marie  McNamara,  Food  Safety  and 
Inspection  Service,  Washington,  DC;  Dr. 
Michael  Osterhohn,  State  of  Minnesota, 
Minneapolis,  MN;  Dr.  Merle  Pierson, 
Virginia  Polytechnic  and  State 
University,  Blacksburg,  VA;  Dr.  Morris 
Potter,  Centers  for  Disease  Control, 
Atlanta,  GA;  Dr.  Philip  Roane,  Howard 
University,  Washington,  DC;  Dr.  Mark 
Tamplin,  University  of  Florida, 
Gainesville,  FL;  Dr.  Doan  Ward,  North 
Carolina  State  University,  Raleigh,  NC. 

The  Committee  meeting  is  open  to  the 
public  on  a  space  available  basis. 
Interested  persons  may  file  comments 
before  and  after  the  meeting.  Comments 
should  be  addressed  to:  Mr.  Craig 
Fedchock,  Advisory  Committee 
Specialist,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  311, 1255  22nd  Street 
NW.,  Washington,  DC  20250-3700. 
Background  materials  and  the  meeting 
agenda  are  available  for  inspection  by 
contacting  Mr.  Fedchock  on  (202)  254- 
2517. 

Done  at  Washington,  DC,  on:  March  28, 
1995. 

Michael  R.  Taylor, 

Administrator.  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  95-8237  Filed  4-4-95;  8:45  am] 
BILLMO  CODE  341«-OI4:r 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Technical  Information 
Service  (NTIS). 

Title:  Telecommunications  Planning. 
Form  Numbeiis):  NA. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection — 
Exp^ited  Review. 

Burden:  500  hours. 

Number  of  Respondents:  10,000. 

Avg  Time  Per  Response:  3  minutes. 
Needs  and  Uses:  FedWorld  began  as  a 
pilot  in  FY  1993,  and  became  the 
electronic  hub  for  public  access  to 
U.S.  and  foreign  Government 
documents  directories,  and 
information  services.  The  system  now 
needs  a  major  expansion  to  provide 
its  customers  with  cost-effective, 
state-of-the-art  telecommunications 
access  to  the  growing  libraries  and 
database  services.  To  obtain  the  vital 
information  essential  to  the 
establishment  of  a  state-of-the-art 
telecommunications  system,  NTIS 
will  mount  a  one-time  survey  on 
FedWorld  for  a  p>eriod  of  6-12 
months.  The  data  will  be  captured 
electronically  and  analyzed  by  the 
FedWorld  Program  Manager. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions,  individuals  or 
households,  not-for-profit  institutions, 
and  Federal  Government,  state,  local 
or  tribal  governments. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Virginia  Huth,  (202) 
395-6929. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Virginia  Huth,  OMB  Desk  Officer,  room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Memorandum 

Questionnaire;  Telecommunications 
Planning  (10  questions) 
Announcement:  FedWorld  is  planning 
to  upgrade  its  telecommunications 
,  services.  Our  goal  is  to  provide 


FedWorld  customers  with  cost- 
effective,  state-of-the-art 
telecommunications  access  to  our 
growing  libraries  and  database 
services.  You  can  help  FedWorld  plan 
efficiently  by  responding  to  our  10- 
question  Telecommunications 
(^estionnaire.  Thank  you  for  your 
assistance. 

Question  1: 

How  do  you  primarily  access 
FedWorld? 

a.  Local  telephone  call  via  Modem 
(Metropolitan.  Washington,  DC  area) 

b.  Long-Distance  Dial  via  Modem — 
direct  connect 

c.  Long-Distance  Dial  via  Modem  to 
Intemet/Telnet 

d.  Direct  Connect  via  Intemet/Telnet 

e.  Direct  Connect  via  Intemet/Web 

f.  Other 

Question  2:  (ask  only  if  response  to 
question  1  was  answered  b]. 

Would  you  subscribe  to  a  new 
FedWorld  access  service  if  you  could 
potentially  save  up  to  50%  on  your 
long-distance  charges? 

a.  Yes 

b.  No 

Question  3:  (ask  only  if  response  to 
question  1  was  answered  b) 

Are  your  current  long-distance 
charges  a  deterrent  to  using  FedWorld? 

a.  Yes 

b.  No 

Question  4:  [ask  only  if  response  to 
question  1  was  answered  b] 

Would  you  use  FedWorld  more  often 
if  your  long-distance  charges  were 
lower? 

a.  Much  more 

b.  Somewhat  more 

c.  About  the  same 

Question  5; 

From  what  location  do  you  usually 
connect  to  FedWorld? 

United  States  Regions 

a.  Northeastem/New  England — (ME,  VT, 
NH.  NY,  MA,  CT  RI) 

b.  Mid-Atlantic— (PA,  NJ,  DE,  MD,  DC. 
VA,  WV) 

c.  Southeastern — (NC,  SC,  GA,  FL,  TN, 
AL.'MS,  PR) 

d.  Greater  Southwest — (TX,  LA,  AK,  OK, 
NM) 

e.  Heartland/Mid-West — (MO,  LA,  NE, 
KS) 

f.  Great  Lakes— (MN,  MI,  IL.  WI,  IN,  OH, 
KY) 

g.  Rocky  Mountain — (CO,  WY,  UT,  ND, 
SD,  MT) 

h.  Pacific— (CA,  NV,  AZ,  HI) 


i.  Northwest/ Artie — (OR,  WA,  ID,  AK) 
International  Regions 

j.  Canada 

k.  Latin  America/Caribbean 

l.  Western  Europe 

m.  Central/Eastem  Europe 

n.  Russia  and  Independent  States 

o.  Near  East/South  Asia 

p.  Africa 

q.  Southeast  Asia 

r.  East  Asia 

s.  Japan 

t.  Australia/New  Zealand 
Question  6: 

How  many  times  (on  average)  do  you 
connect  to  FedWorld  per  week? 

a.  Less  than  1 

b.  1-5 

c.  6-10 

d.  11-20 

e.  More  than  20 

Question  7: 

How  much  time  do  you  spend  on 
FedWorld  per  session  (on  average)? 

a.  Less  than  5  minutes 

b.  5-10  minutes 

c.  11-15  minutes 

d.  16-20  minutes 

e.  21-30  minutes 

f.  Over  30  minutes 

Question  8: 

If  you  use  a  modem  to  connect  to 
FedWorld,  at  what  modem  speed  (baud) 
do  you  connect? 

a.  300/1200 

b.  2400 

c.  4800 

d.  9600 

e.  9600  (capable  of  14.4) 

f.  9600  (capable  of  28.8) 

g.  Do  not  connect  via  modem  (Internet 
direct  connect) 

Question  9: 

Would  there  be  any  additional  value 
to  you  if  FedWorld  were  accessible 
through  other  information^services  such 
as  CompuServe,  Dialog,  America 
Online,  Prodigy,  etc.? 

a.  CompuServe 

b.  Dialog 

c.  America  Online 

d.  Prodigy 

e.  Other  Online  Service 

f.  No  additional  value 

Question  10: 

Is  your  primary  use  of  FedWorld  done 
on  behalf  of  one  of  the  following?  - 

a.  Federal  Government 

b.  Private  Industry — Large  Business 

c.  Private  Industry — Small  Business 

d.  Private  Industry — Certified  8(a) 
Minority/Disadvantage  Business 
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National  Oceanic  and  Atmospheric 
Administration 


e.  Consultant 

f.  Educational  Institution 

g.  State/Local  Government 

h. - Personal  Interests  ' 

i.  Other  Reasons. 

Dated:  March  30, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

IFR  Doc.  95-8256  Filed  4-4-95;  8:45  am] 
BILUNG  CODE  SSIO-CW-F 


International  Trade  Administration 

President’s  Export  Council:  Meeting  of 
the  Subcommittee  on  Europe,  Japan, 
and  the  Newly  Independent  States 

AGENCY:  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  President’s  Export 
Council  Subcommittee  on  Europe, 

Japan,  and  the  Newly  Independent 
States  will  hold  an  open  meeting  to 
discuss  topics  related  to  impediments  to 
U.S.  exports  and  commercial 
opportunities  in  the  above  regions.  The 
President’s  Export  Council  was 
established  on  December  20, 1973,  and 
reconstituted  May  4, 1979  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade.  It  was  most  recently 
renewed  on  September  30, 1993,  by 
Executive  Order  12689. 

DATES:  April  13, 1995,  from  9:30  a.m.- 
3:00  p.m. 

ADDRESSES:  Main  Commerce  Building, 
Room  3407, 14th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20230.  This  program 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Vince  Bonner, 
President’s  Export  Council,  Room 
2015B,  Washington,  D.C.  20230.  Seating 
is  limited  and  will  be  on  a  first  come, 
first  serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vince  Bonner,  President’s  Export 
Council,  Room  2015B,  Washington,  D.C. 
20230. 

Dated:  March  28, 1995. 

Jane  Siegel, 

Staff  Director  and  Executive  Secretary, 
President's  Export  Council. 

(FR  Doc.  95-8278  Filed  4-4-95;  8:45  am] 


[I.D.  032495E] 

Endangered  Species;  Permits 

On  December  23, 1994,  notice  was 
published  (59  FR  66296)  that  an 
application  had  been  filed  by  Boyd 
Kynard  of  the  National  Biological 
Survey,  to  take  listed  shortnose  sturgeon 
as  authorized  by  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-222). 

Notice  is  hereby  given  that  on  March 
29, 1995,  as  authorized  by  the 
provisions  of  the  ESA,  NMFS  issued 
Permit  Number  944  for  the  above  taking, 
subject  to  certain  conditions  set  forth 
therein. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  this  permit;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1335  East- West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401);  and 

Northeast  Region,  NMFS,  NOAA,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508-281-9250). 

Dated:  March  30, 1995. 

Russell  J.  Bellmer, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  95-8251  Filed  4-4-95;  8:45  am] 
BILLING  CODE  3510-22-f 


[I.D.  032395A1 

Marine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P586). 

SUMMARY:  Notice  is  hereby  given  that 
Continental  Shelf  Associates,  Inc. 
(principal  investigator:  Stephen  Viada), 


has  applied  in  due  form  for  a  permit  tn 
take  the  marine  mammals  and  sea 
turtles  listed  below  for  the  purpose  of 
scientific  research. 

DATES:  Written  comments  must  be 
received  on  or  before  May  5, 1995. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highwav,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250); 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  N.,  St. 
Petersburg,  FL  33702-2432  (813/893- 
3141). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commis^on  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA), 
as  amended  (16  U.S.C.  1531  et  seq.),  the 
Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  parts  217- 
227). 

The  applicant  seeks  authorization  to 
take  by  harassment  an  unspecified 
number  of  Atlantic  bottlenose  dolphins, 
{Tursiops  truncatus),  common  dolphins 
[Delpbinus  delphis),  striped  dolphin 
(Stenella  coervleoalba),  Atlantic  spotted 
dolphins  [Stenella  frontalis),  harbor 
porpoise  [phocoena),  Risso’s  dolphins 
[Grampus  griseus),  Atlantic  white-sided 
dolphins  [Lagenorhynchus  acutus), 
rough-toothed  dolphins  [Steno 
bredanensis),  long-finned  pilot  whales 
[Globicephala  melaena),  short-finned 
pilot  whales  [Globicephala 
macrorhynchus),  pygmy  sperm  whales 
[Kogia  breviceps),  dwarf  sperm  whales 
[Kogia  simus),  Cuvier’s  beaked  whales 
[Ziphius  cavirostris),  dense-beaked 
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whales  [Mesoplodon  densirostrisl, 
Antillean  beaked  whales  [Mesoplodon 
europaeus),  true’s  beaked  whales 
[Mesoplodon  minis),  white  whales 
[Delphinaptenis  leucas),  sperm  whales 
[Physeter  macrocephalus),  fin  whales 
[Bcdaenoptera  physalus],  minke  whales 
[Balaenoptera  acutorostrata),  blue 
whales  [Balaenoptera  musculus),  sei 
whales  [Balaenoptera  borealis), 
humpback  whales  [Megaptera 
novaeangliae).  Northern  right  whales 
[Eubalaena  glacialis),  killer  whales 
(Orcinus  area),  Bryde’s  whales 
[Balaenoptera  edeni),  and  pygmy  killer 
whales  [Feresa  attenuata).  In  addition, 
the  applicant  seeks  authorization  to  take 
annually  by  harassment  180  leatherback 
sea  turtles  [Dermochelys  coriacea)  and 
270  loggerhead  sea  turtles  [Caretta 
caretta).  Proposed  taking  will  be  by 
close  approach  (within  650  feet)  of  a 
fixed-wing  aircraft  at  a  speed  of  80-140 
mph  to  dociunent  the  presence,  density, 
and  distribution  of  marine  mammals. 
Surveys  will  be  conducted  from  April 
1995  through  October  1996  in  Norfolk, 
Virginia,  and  Mayport,  Florida,  and  will 
encompass  the  continental  shelf  edge 
(300-600  feet  depth  contours).  The 
results  of  the  aerial  survey  will  provide 
an  adequate  biological  assessment  of  the 
two  proposed  survey  areas  with  respect 
to  habitat  utilization  by  marine 
mammals  and  aid  in  selecting  a 
candidate  site  for  shock  testing  the 
SEAWOLF  submarine. 

Dated:  March  30, 1995. 

Ann  D.  Terbush, 

Chief,  Permits  &■  Documentation  Division. 
National  Marine  Fisheries  Service. 

IFR  Doc  95-8252  Filed  4-4-95;  8:45  am) 
BILUNQ  CODE  3510-22-f 


p.D.  031795B] 

Endangered  Species;  Permits 

On  February  13, 1995,  an  application 
was  filed  by  the  Idaho  Department  of 
Fish  and  Game  (IDFG)  for  a 
modification  to  their  scientific  research 
and  enhancement  Permit  795  (P503A). 
Permit  795,  issued  on  July  29, 1992, 
allows  IDFG  to  carry  out  scientific 
research  and  enhancement  activities, 
including  a  captive  broodstock  program, 
with  endanger^  Snake  River  sockeye 
salmon  [Oncorhynchus  nerka)  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

To  reduce  risks,  some  aspects  of  the 
endangered  Snake  River  sockeye  salmon 
captive  broodstock  program  have  been 
divided  between  IDFG  and  NMFS’s 


Northwest  Fisheries  Science  Center 
(NWFSC).  Eggs  taken  from  the  only 
female  sockeye  that  returned  to  Redfish 
Lake  in  1991  were  transferred  from 
Idaho  to  the  University  of  Washington’s 
Big  Beef  Creek  Hatchery  in  Seattle, 
under  the  responsibility  of  NMFS,  as 
authorized  by  Permit  795.  These  eggs 
were  reared  to  maturity  Eind  spawned 
with  the  major  complication  being  the 
incidence  of  Bacterial  Kidney  Disease 
(BKD).  The  degree  of  BKD  infection  was 
recorded  based  on  the  optical  density 
(O.D.)  of  samples  as  determined  by 
Enzyme-linked  Immunosorbent  Assay 
(EUSA). 

The  eggs  with  O.D.’s  of  less  than  0.2 
have  been  transferred  back  to  Idaho  for 
final  rearing.  Idtdio  will  not  accept  eggs 
with  higher  BKD  levels.  The  higher  BKD 
level  eggs  are  being  held  and  hatched  at 
Big  Beef  Creek  Hatchery  rather  than 
culled.  The  capability  to  raise  these  fish 
to  smolt  size  does  not  exist  at  Big  Beef 
Creek  Hatchery.  The  health  and  welb 
being  of  these  listed  fish  is  in  jeopardy 
because  they  will  have  to  be  kill^  if 
they  are  not  transferred  to  an  adequate 
rearing  facility.  IDFG,  in  coordination 
with  NWFSC,  applied  for  a  modification 
to  Permit  795  to  allow  the  transfer  of 
these  listed  fish  to  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  Mitchell  Act  funded  rearing 
facility  at  Bonneville  Hatchery  for  final 
rearing.  ODFW  will  rear  the  fish  at 
Bonneville  Hatchery  in  accordance  with 
the  guidelines  recommended  by  the 
Integrated  Hatchery  Oversight  Team. 
ODFW  employs  these  hatchery  practices 
in  their  other  fishery  production 
programs.  ODFW  will  be  acting  as  an 
agent  of  IDFG  imder  the  terms  and 
conditions  of  Permit  795  in  the  care  and 
maintenance  of  these  fish  until  a 
separate  ESA  Section  10  permit  is 
issued  to  NWFSC  authorizing  the 
release  of  these  fish,  which  is  expected 
to  occur  in  the  spring  of  1996.  The 
release  locations  and  other  aspects  of 
the  release  strategy  will  be  determined 
by  the  results  of  a  joint  technical 
meeting  on  this  issue,  to  be  held  later 
this  yeeu*  among  the  involved  agencies 
and  Tribes. 

Notice  is  hereby  given  that  on  March 
29, 1995,  as  authorized  by  the 
provisix>ns  of  the  ESA,  NMFS  issued  an 
amendment  of  Modification  4  to  Permit 
795  for  the  above  take,  subject  to  certain 
conditions  set  forth  therein. 

Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game  (IDFG) 
has  applied  in  due  form  for 
Modification  6  to  scientific  research  and 
enhancement  Permit  795  (P503A)  to 
take  listed  species  as  authorized  by  the 
ESA  and  the  NMFS  regulations 


governing  listed  fish  and  wildlife 
permits. 

For  Modification  6  to  Permit  795, 

IDFG  requests  authorization  to;  (1) 
release  broodyear  (BY)  1994  juvenile 
sockeye  progeny  of  listed  adults  directly 
into  Redfish  Lake  or  into  net  pens  in 
Redfish  Lake  in  July  and  directly  into 
the  lake  in  October,  1995;  (2)  release  BY 
1994  juvenile  sockeye  progeny  of  listed 
adults  directly  into  Pettit  Lake  in  June, 
1995;  and  (3)  modify  a  condition  in  the 
permit  requiring  that  an  auxiliary  water 
supply  must  accompany  any  vehicle 
used  to  transport  listed  sockeye  salmon 
to  pertain  to  the  transport  of  listed 
adults  only.  The  releases  of  listed 
sockeye  broodstock  into  Pettit  Lake  has 
previously  been  denied  by  NMFS  since 
the  lake  is  stocked  annually  with 
rainbow  trout  for  recreational  fishing, 
under  the  authority  of  Permit  908. 

NMFS  is  concerned  about  possible 
interactions  between  stocked  rainbow 
trout  and  listed  sockeye  salmon  in  the 
lake,  primarily  diet  overlap  and 
predation.  Permit  795  expires  on  July 
31, 1997. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  F/PR8,  NMFS, 

1315  East- West  Highway,  Silver  Spring. 
MD  20910-3226,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
NOAA,  1315  East-West  Highway,  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  NMFS,  NOAA,  525 
North  East  Oregon  St.,  Suite  500, 
Portland,  OR  97232  (503-230-5400). 

Dated:  March  29, 1995. 

Russell  J.  Bellmer, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  95-8254  Filed  4-4-y5:  8:45  am) 
BILLINQ  CODE  3510-22-^ 
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[t.D.  0321 95A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  no.  2  to  scientific 
research  permit  no.  789  (P135C). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  no.  789  submitted  by 
Dr.  James  H.W.  Hain,  NMFS,  NOAA, 
Northeast  Fisheries  Science  Center,  166 
Water  Street,  Woods  Hole,  MA,  02543- 
1026,  has  been  granted. 

ADDRESSES:  The  modified  permit  is 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Northeast  Region,  NMFS, 

One  Blackburn  Drive,  Gloucester,  MA 
01930-2298,  (508/281-9150);  and 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  N.,  St. 
Petersburg,  FL  33702-2432  (813/893- 
3141). 

SUPPLEMENTARY  INFORMATION:  On 

January  20, 1995,  notice  was  published 
in  the  Federal  Register  (60  FR  4148) 
that  a  modification  of  permit  no.  789, 
issued  August  24, 1992  (57  FR  39672), 
and  modified  January  14, 1993  (58  FR 
6116),  had  been  requested  by  the  above- 
named  individual.  The  requested 
modification  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA), 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  provisions  of  §  222.25  of  the 
Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Species  (50  CFR  part  222). 

The  modification  authorized  the 
holder  to  take  5  blue  whales 
[Balaenoptera  musculus),  25  sei  whales 
[Balaenoptera  boreolis],  25  killer  whales 
[Orcinus  orca),  25  Mesoplodont  beaked 
whales  {Mesoplodon  spp.),  500 
saddleback  dolphins  [Delphinus 
delphis),  250  Atlantic  white-sided 
dolphins  {Lagenorhynchus  albirostris), 
100  Risso’s  dolphins  [Grampus  griseus), 
250  harbor  porpoise  [Phocoena 
phocoena),  1,000  harbor  seals  [Pboca 
vitulina),  and  500  gray  seals 
[Halichoerus  grypus)  annually  for 


photo-identification  and  observational 
purposes. 

Issuance  of  this  modification,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  March  30, 1995. 

Ann  D.  Terbush, 

Chief,  Permits  &■  Documentation  Division, 
National  Marine  Fisheries  Service. 

[FR  Doc.  95-8253  Filed  4—4-95;  3:45  am] 
BILUNG  CODE  3510-4!2~F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Products 
Produced  or  Manufactured  in  Bahrain 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Bahrain,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB), 
are  being  amended  for  the  period 
beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
Pursuant  to  the  ATC,  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 


notes  dated  April  4, 1993  and  June  9, 
1993,  between  the  Governments  of  the 
United  States  and  Bahrain. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC): 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  21, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995,  in  excess  of  the  following 
limits.  These  limits  supersede  those 
contained  in  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  April  4, 
1993  and  June  9, 1993,  between  the 
Governments  of  the  United  States  and 
Bahrain. 


Category 

Twelve-month  restraint 
limit  ’ 

Group  1 

237,  239,  330-336, 

34,185,000  square  me- 

338,  339,  340- 
342,345.347, 
348-354,  359, 
431-436,  438- 
440,  442-448, 

459,  630-636, 

638,  639,  640- 
647,  648,  649', 
650-654,  659, 
831-836,  838, 

839,  840,  842- 
847.  850-852, 

858  and  859,  as  a 

ters  equivalent. 

group. 

Sublevels  in  Group  1 
338/339  . 

475,007  dozen. 
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Category 

Tvreh/e-morrth  restraint 
limit' 

340/640  . 

227,900  dozen  of 
which  not  more  than 
170,925  dozen  shall 
be  in  Categories 
340-Y/640-Y2 

'The  lunits  have  not  been  adiusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31  1994. 

^Category  340-Y;  or^  HTS  numbers 
6205J20.2015.  6206.20.2020.  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.305050  and 

6206.30.2060. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994,  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  noticed  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-8286  Filed  4-^95;  8:45  am) 
BILUNG  CODE  3610-OR-F 


Amendment  and  Establishment  of 
Import  Restraint  Limits  and  Restraint 
Periods  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazil 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  establishing  limits  and  restraint 
periods. 

EFFECTIVE  DATE:  April  7. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Agreements  Act, 
the  current  restraint  period  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Federative  Republic  of  Brazil  is 
being  amended  and  new  limits  are  being 
established  for  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995.  Pursuant  to  the 
ATC,  these  new  limits  supersede  those 
notified  to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB)  contained  in 
the  Bilateral  Textile  Agreement,  effected 
by  exchange  of  notes  dated  May  4, 1994 
and  June  27, 1994,  between  the 
(Governments  of  the  United  States  and 
the  Federative  Republic  of  Brazil. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  and  establish 
new  limits  for  the  period  beginning  on 
April  1,  1994  and  extending  through 
December  31, 1994  and  the  period 
beginning  on  January  ,!,  1995  and 
extending  through  December  31, 1995. 
The  limits  for  (Categories  218,  219,  225, 
300/301,  338/339/638/639,  347/348,  350 
and  369-D  for  the  April  1, 1994  through 
December  31, 1994  period  have  been 
adjusted,  variously,  for  swing, 
carryforward  and  carryover.  The  1995 
limits  for  Categories  219,  225  and  350 
have  been  reduced  for  carryforward 
used  during  the  April  1, 1994  through 
December  31, 1994  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
(CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Teiriff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  13308,  published  on  March 
21, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its  - 
provisions. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

(Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  (Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  16, 1994,  by  the 
Chairman,  (Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
April  1, 1994  and  extends  through  March  31. 
1995. 

Effective  on  April  7, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC). 
to  amend  the  restraint  period  to  end  on 
December  31, 1994  at  the  limits  listed  below 
These  limits  supersede  those  contained  in 
the  Bilateral  Textile  Agreement,  efiected  by 
exchange  of  notes  dat^  May  4, 1994  and 
June  27, 1994,  between  the  (Covemments  of 


the  United  States  and  the  Federative 

Republic  of  Brazil. 

Category 

Nine-month  restraint 
limit' 

Aggregate  Limit 

200-239,  300-369, 

289,042,868  square 

400-469  and 

meters  equivalent. 

600-670,  as  a 
group. 

SiMevels  in  the  ag¬ 
gregate 

218 . 

4,163,080  square  me¬ 
ters. 

219 . 

13,351,805  square  me- 

ters. 

225  . 

6,974,048  square  me¬ 
ters. 

300/301  . 

5,646,093  kilograms. 

313 . 

28,985,329  square  me 
ters. 

314 . 

4,892,509  square  me¬ 
ters. 

315 . 

14,677,526  square  me¬ 
ters. 

317/326  . 

13,343,204  square  me¬ 
ters. 

334/335  . 

95,749  dozen. 

336  . 

53,195  dozen. 

338/339/638/639  .... 

1,120275  dozen. 

342/642  . 

281 ,930  dozen. 

347/348  . 

809,089  dozen. 

350  . 

113,722  dozen. 

361  . 

723,445  numbers. 

363  . 

15,440,057  numbers. 

369-D 2  . 

403.475  kilograms. 

410/624  . 

7,116,377  square  me¬ 
ters  of  which  not 
more  than  1 .930,456 
square  meters  shall 
be  in  Category  410. 

433  . 

13,400  dozen 
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Category 

1  Nine-month  restraint 
limit' 

445/446  . . 

52,496  dozea 

337,800  kilograms  of 
which  not  more  than 
258,176  kilograms 
shaU  be  in  Category 
604-A  3. 

3,136,720  kilograms. 

319,167  dozen. 

1,149,503  kilograms. 

604  . . . 

607  . 

647/648  . . . 

669-P ^  . . . 

'The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  goods  exported  after  March  31, 
1993. 

2  Category  369-D:  only  HTS  numbers 

6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

3  Category  604-A;  only  HTS  number 
5509.32.0000. 

^Category  660-P:  only  HTS  numbers 
6305.31.0010,  6305.31.0020  and 

6305.39.0000. 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  7, 1995,  entry 
into  the  United  States  for  consumption  and 
withdrawal  firom  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufacture  in  Brazil  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1995  and  extends 
through  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  May  4, 1994  and  June  27, 1994, 
between  the  Governments  of  the  United 
States  and  the  Federative  Republic  of  Brazil. 


Category 

Twelve-month  restraint 
Hmit' 

Aggregate  Limit 

200-239,  300-369, 

406,380,457  square 

400-^69  and 

meters  equivalent. 

600-670,  as  a 
group. 

Sublevels  in  the  ag¬ 
gregate 

1 

218 . 

5,002,642  square  me- 
.  ters. 

219 . 

17,457,739  square  me¬ 
ters. 

225  . 

8,381,013  square  me¬ 
ters. 

300/301  . 

6,784,733  kilograms. 

313  . . 

42,013,307  square  me¬ 
ters. 

314 . 

6,878,634  square  me¬ 
ters. 

315 . 

20,635,901  square  me¬ 
ters. 

317/326  . 

18,759,908  square  me¬ 
ters. 

334/335  . 

134,618  dozen. 

336 . 

74,TO9  dozen. 

338/339/638/639  .... 

1,346,200  dozen. 

342/642  . 

396,3^  dozen. 

347/348  . . 

972,256  dozen. 

Category 

Twelve-month  restrairX 
limit' 

350  . . . 

i  144,400  dozen. 

361  . . . 

1,017,129  numbers. 

363  . 

21,707,981  numbers. 

369-D 2  . 

484,843  kilograms. 

410/624  . 

10,005,285  square  me¬ 
ters  of  which  not 
more  than  2,597,354 
square  meters  shall 
be  in  Category  410. 

433  . 

18,030  dozen. 

445/446  . 

70,632  dozea 

604  . 

474,931  kilograms  of 
which  not  more  than 
362,984  kilograms 
shall  be  in  Category 
604-A  3. 

607  . 

4,410,078  kilograms. 

647/648  . 

448,734  dozen. 

669-P . 

1,616,145  kilograms. 

'The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31  1994. 

^Category  369-D:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

3  Category  604-A:  only  HTS  number 
5509.32.0000. 

*  Category  669-P:  only  HTS  numbers 
6305.31.0010,  6305.31.0020  and 

6305.39.0000. 

Imports  charged  to  these  category  limits  for 
the  period  April  1, 1994  throu^  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  1995  levels  set  forth  in  this  directive. 

The  conversion  fector  for  Categories  338/ 
339/638/639  is  10  square  meters  per  dozen. 

.  The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a](l). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-8290  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  3510-0R-F 


Announcement  of  Import  Limit  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Colombia 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  November  18, 1994 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Colombia 
establishes  limits  for  textile  products  in 
Categories  315  and  443  for  the  period 
begiiming  on  January  1, 1995  and 
extending  through  December  31, 1995. 

These  limits  will  be  subject  to 
revision  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  on  the  date  that  Colombia 
becomes  a  member  of  the  World  Trade 
Organization. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to  a 
Memorandum  of  Understanding  (MOU) 
dated  November  18, 1994  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Colombia;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  April  21, 
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1995,  entry  into  the  United  States  for 
consumption  and  airithdrawal  from 
warehouse  for  consumption  of  textile 
products  in  the  following  categories, 
produced  or  manufoctuied  in  Colombia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  levels; 


Category 

Twelve-month  limit’ 

315 . 

18,460,748  square  me- 

ters. 

443  . 

122,412  numbers. 

'  The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1994. 

Imports  charged  to  the  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994,  shall  be  charged  against  that  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

Should  Colombia  become  a  member  of  the 
World  Trade  Organization  (WTO),  the  limits 
set  forth  above  will  be  subject  to  adjustment 
in  the  future  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing  and  any  administrative  arrangement 
notified  to  the  Textiles  Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-8281  Filed  4-4-95;  8:45  am] 
BILUNQ  CODE  3510-OR-F 


Amendment  of  Import  Restraint  Limits 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textiie  Products  Produced 
or  Manufactured  in  Costa  Rica 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  revising 
limits  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC).  _ 

EFFECTIVE  DATE:  April  7, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 


quota  status  of  these  limits,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Costa  Rica,  as  notified  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB)  are  being  amended  to 
establish  limits  for  the  period  beginning 
on  January  1, 1995  and  extending 
through  Etecember  31, 1995.  Since  Costa 
Rica  is  now  a  member  of  the  World 
Trade  Organization  (WTO),  the  limits 
published  in  the  Federal  Register  on 
December  6, 1994  (60  FR  62715)  are 
being  amended.  Pursuant  to  the  ATC, 
these  new  limits  supersede  those 
notified  to  the  TMB  contained  in  the 
Memorandum  of  Understanding  (MOU) 
dated  December  23, 1993  between  the 
Governments  of  the  United  States  and 
Costa  Rica.  The  guaranteed  access  levels 
remain  unchanged. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Ae  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  62715,  published  on 
December  6, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  Costa  Rica  and  exported 


during  the  period  beginning  on  January  1, 
1995  and  extending  through  December  31. 
1995. 

Effective  on  April  7, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
to  increase  the  levels  for  the  following 
categories.  These  limits  supersede  those 
contained  in  the  Memorandum  of 
Understanding  dated  December  23, 1993 
between  the  Governments  of  the  United 
States  and  Costa  Rica. 


Category 

Twelve-month  limit  ’ 

340/640  . 

827,190  dozen. 

342/642  . 

305,362  dozen. 

347/348  . 

1,393,997  dozen. 

443  . 

206,570  numbers. 

447  . 

11,138  dozen. 

’  The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December  ’ 
31. 1994. 


The  guaranteed  access  levels  remain 
unchanged. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangement  notified  to  the  Textiles 
Monitoring  Body. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-8289  Filed  4-4-95;  8:45  am] 
BILUNG  CODE  3S10-DR-F 


Amendment  and  Establishment  of 
Imjxirt  Restraint  Limits  and  Restraint 
Periods  for  Certain  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Czech  Republic 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  establishing  limits  and  restraint 
periods. 

EFFECTIVE  DATE:  April  7,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 
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Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  current  restraint 
period  agreed  upon  by  the  Governments 
of  the  United  States  and  the  Czech 
Republic  is  being  amended  and  new 
limits  are  being  established  for  the 
period  beginning  on  January  1, 1995  and 
extending  through  D^ember  31, 1995. 
Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB) 
contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  August  12, 1993  and  April 
11, 1994,  between  the  Governments  of 
the  United  States  and  the  Czech 
Republic. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  and  establish 
new  limits  for  the  period  beginning  on 
June  1, 1994  and  extending  through 
December  31, 1994  and  the  period 
beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  30346,  published  on  June  13, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  7, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man¬ 
made  fiber  textile  products,  produced  or 
manufoctured  in  t^  Czech  Republic  and 
exported  during  tlm  twelve-month  period 
which  began  on  June  1, 1994  and  extends 
through  May  31, 1995. 


Effective  on  April  7, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
to  amend  the  current  restraint  peri(^  to  end 
on  December  31, 1994  at  the  following  limits. 
These  limits  supersede  those  contained  in 
the  Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  12, 1993  and 
April  11, 1994,  between  the  Governments  of 
the  United  States  and  the  Czech  Republic. 


Category 

Seven-month  restraunt  limit ' 

410 . 

883,750  square  meters. 

433  . 

3,471  dozen. 

435  . 

2,284  dozen. 

443  . 

42,311  numbers. 

624  . 

927,500  square  meters. 

^The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  May  31, 
1994. 


Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC):  and  in  accordance  with  the 
provisions  of  ^ecutive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  7, 1995,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  the  Czech  Republic  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  August  12, 1993  and  April  11, 1994, 
between  the  Governments  of  the  United 
States  and  the  Czech  Republic. 


Category 

Twelve-month  restraint  limit  ’ 

410 . 

1,527,609  square  meters. 

433 . 

6,000  dozen. 

435  . 

3,948  dozen. 

443  . 

73,137  numbers. 

624 . . . 

1,668,938  square  meters. 

^The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1994. 


Imports  charged  to  these  category  limits  for 
the  period  June  1, 1994  through  Dumber 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-8291  Filed  4-4-95;  8:45  am) 
BILUNQ  COOE  3610-Ofl-F 


Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Dominican 
Republic 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  April  14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Dominican  Republic,  as  notified 
to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  for  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995,  Pursuant  to  the 
ATC,  these  new  limits  supersede  those 
notified  to  the  TMB  contained  in  the 
Memorandum  of  Understanding  (MOU) 
dated  November  15, 1994,  between  the 
Governments  of  the  United  States  and 
the  Dominican  Republic. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  and  guaranteed  access  levels 
for  1995.  The  limit  for  Category  448  has 
been  reduced  for  carryforward  used 
during  1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
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numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  Jime  11, 1986;  52  FR  6594, 
published  on  March  4, 1987;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30. 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  14, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufacture  in  the  Dominican 
Republic  and  exported  during  the  period 
beginning  on  January  1, 1995  and  extending 
tiiiough  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Memorandum  of 
Understanding  (MOU)  dated  November  15. 
1994,  between  the  Governments  of  the 
United  States  and  the  Dominican  Republic, 


Category 

Restraint  limit 

338/638  . 

686,208  dozen. 

339/639  . 

816,588  dozen. 

340/640  . 

706,414  dozen. 

342/642  . 

497,120  dozen. 

347/348/647/648  . 

1,691,018  dozen  of 
which  not  more  than 
893,366  shall  be  in 
Categories  647/648. 

351/651  . 

846,870  dozen. 

433  . 

20,875  dozen. 

442  . 

70,875  dozen. 

443  . 

129,666  numbers. 

444  . . 

70,875  numbers. 

448  . 

32,185  dozen. 

633  . 

103,652  dozen. 

Imports  charged  to  these  category  limits  for 
the  periods  January  1, 1994  through 


December  31, 1994  and  December  1. 1994 
through  December  31, 1994  (Categories  442 
and  444)  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  untilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

Additionally,  pursuant  to  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC),  and  under  the  terms  of  the  Special 
Access  Program,  as  set  forth  in  51  FR  21208 
(June  11, 1986),  52  FR  26057  (July  10, 1987) 
and  54  FR  50425  (December  6, 1989), 
effective  on  April  14, 1995,  guaranteed  access 
levels  are  being  established  for  properly 
certified  textile  products  assembled  in  the 
Dominican  Republic  from  febric  formed  and 
cut  in  the  United  States  in  cotton,  wool  and 
man-made  fiber  textile  products  in  the 
following  categories  for  the  period  January  1, 
1995  through  December  31, 1995: 


Category 

Guaranteed  access 
level 

338/638  . 

1,150,000  dozen. 

339/639  . 

1,150,000  dozen. 

340/640  . 

1,000,000  dozen. 

342/642  . 

1,000,000  dozen. 

347/348/647/648  . 

8,050,000  dozen. 

351/651  . 

1,000,000  dozen. 

433  . 

21 ,000  dozen. 

442  . 

65,000  dozen. 

443  . 

50,000  numbers. 

444  . . . 

30,000  numbers. 

448  . 

40,000  dozen. 

633  . 

60,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certitication  requirements 
established  in  the  directive  of  February  25, 
1987,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  the  Dominican 
Republic  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 

Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  A^eements. 

(FR  Doc  95-8296  Filed  4-4-95;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Pr^ucts  Produced  or  Manufactured  in 
Hong  Kong 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  April  20. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Hong  Kong,  as  notified  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  for  the 
period  beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
Pursuant  to  the  ATC,  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement  of  August  4, 1986,  as 
amended  and  extended,  and 
Memoranda  of  Understanding  (MOUs), 
dated  July  29, 1992,  August  18, 1992 
and  November  23, 1992,  between  the 
Ckivemments  of  the  United  States  and 
Hong  Kong. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
-numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994), 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
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implementation  of  certain  of  their 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury, 
Washington,  DC  20229 
Dear  Commissioner:  Pursuant  to 
section  204  of  the  Agricultural  Act  of 


1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC);  and  in  accordance 
with  the  provisions  of  Executive  Order 
11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
April  20, 1995,  entry  into  the  United 
States  for  consumption  and  withdrawal 
from  warehouse  for  consumption  of 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products  in  the  following 


categories,  produced  or  manufactured  in 
Hong  Kong  and  exported  during  the 
twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement  of  August  4, 1986,  as 
amended  and  extended,  and 
Memoranda  of  Understanding  (MOUs) 
dated  July  29, 1992,  August  18, 1992 
and  November  23, 1992,  between  the 
Governments  of  the  United  States  and 
Hong  Kong. 


Category 

Twelve-month  restraint  limit’ 

Group  1: 

200-229,  300-326,  360-369,  400-414,  464-469,  600-629  and 

220,381 ,584  square  meters  equivalent. 

665-670,  as  a  group. 

Sublevels  in  Group  1: 

219  . . . . . 

35,321,104  square  meters. 

218/225/317/326  . : . 

64,700,379  square  meters. 

611  . 

5,568,^*8  square  meters. 

617  . . . 

3,513,522  square  meters. 

Group  I  Subgroup: 

200,  226/313,  314,  315,  369(1)  and  604,  as  a  group . 

98,987,150  square  meters  equivalent. 

Within  Group  1  Subgroup: 

200  . 

304,525  kilograms. 

226/313  . . . 

63,358,475  square  meters. 

314  ...: . 

17,087,020  square  meters. 

315  . 

8,447,881  square  meters. 

369(1)2  (shoptowels) . 

694,245  kilograms. 

604  . 

209,036  kilograms. 

Group  M: 

237,  239,  330-359,  431-459,  630-659,  843  and  844,  as  a  group  .. 

802,205,145  square  meters  equivalent. 

Sublevels  in  Group  II: 

237  . 

1,021,391  dozen. 

239  . . . . . . . 

4,682,189  kilograms. 

331  . . . 

3,847,971  dozen  pairs. 

333/334  . 

267,671  dozen. 

335  . 

316,221  dozen. 

338/3392  (shirts  and  blouses  other  than  tank  tops  and  tops,  knit) . 

2,687,784  dozen. 

338/339(1)^  (tank  tops  and  knit  tops)  . ; . . . 

2,019,346  dozen. 

340  . .-. . 

2,573,837  dozen. 

345  . 

407,169  dozen. 

347/348  . . . 

6,152,226  dozen  of  which  not  more  than  6,152,226  dozen  si  al’  dj  ir. 
Categories  347-W/348-W  ®;  not  more  than  4,662,390  dozen  sliali 
be  in  Category  348-W;  not  more  than  3,027,891  dozen  shall  be  in 

Category  347  (other  than  W);  not  more  than  4,662,390  dozen  shall 
be  in  Category  348  (other  than  W). 

352  . . 

6,007,683  dozen. 

359(1)®  (coveralls,  overalls  and  jumpsuits) . 

537,469  kilograms. 

359(2)  ^  (outer  vests)  . .' . 

1,120,195  kilograms. 

433  . 

9,287  dozen. 

434  . 

9,970  dozen. 

435  . ^ . 

70,758  dozen. 

436  . 

92,157  dozen. 

438  . 

756,881  dozen. 

442  . 

82,379  dozen. 

443  . 

58,146  numbers. 

444  . : . 

37,301  numbers. 

445/446  . 

1,251,023  dozen. 

447/448  . ; . . . . . 

62,914  dozen. 

631  . : . . . 

566,886  dozen  pairs. 

633/634/635  . 

1,200,639  dozen  of  which  not  more  than  449,065  dozen  shall  be  in 
Categories  633/634  and  not  more  than  921,956  dozen  shall  be  in 

Category  635. 

638/639  . 

4,512,233  dozen. 

641  . 

779,695  dozen. 

644  . 

38,450  numbers. 

645/646  . 

1,297,341  dozen. 

647  . 

471,574  dozen. 

648  . : . . . - . 

997,558  dozen  of  which  not  more  than  997,558  dozen  shall  be  in  Cat- 

egory648-W®. 
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Category 


649  _ 

650  - . 

652  . . 


726,035  dozen. 
150.141  dozen. 
4.325207  dozen. 


Twelve-moolh  restraint  Irniif 


659(1)*  (coveralls,  overalls  and  jumpsuits) . . — . . . 

659^  ’« (swimsi^) _ _ — . . . . . — . 

OoupN  Subgroup: 

336. 341, 342, 350,  351, 636,  640, 642  and  651 ,  as  a  group _ _ 

Within  Group  M  Subgroip: 


594,043  Wtograms. 

239,756  kilogranns. 

147227,497  square  meters  equivalent. 


197271  dozen. 
2,605,315  dozea 
497,713  dozen 
122,956  dozen. 

1 ,100,368  dozen. 
265,493  dozen. 
836,995  dozen. 
211,130  dozen. 
287,523  dozen. 


Group  III: 

831-842  and  847-859,  as  a  group 
Sublevels  in  Group  III: 


44,619,970  square  meters  equivalent. 


834 

835 

836 
840 
842 
847 


10,805  dozen. 
103,325  dozen. 
144,383  dozen. 
613,759  dozen. 
231 ,750  dozen. 
329,610  dozen. 


Limits  not  in  a  group: 

845(1)  ’’  (sweaters  made  in  Hong  Kong)  . . . . . . 

845(2)  (sweaters  assembled  in  Hong  Kong  <rom  knit-torshape 
components,  knit  elsewhere). 

846(1)  ’3  (sweaters  made  in  Hong  Kong - - - - - 

846(2)'^  (sweaters  assembled  in  Hong  Kong  irom  tmit^o-shape 
components,  knit  elsewhere). 


1,103.156  dozen. 
2.640236  dozen. 

178,391  dozen. 
429254  dozen. 


'  The  limits  have  not  been  adjusted  to  account  for  any  imports  exported  after  December  31.  1994. 

2  Category  369(1):  only  HTS  number  6307.10.2005. 

3Categories  338/339:  all  HTS  numbers  except  6109.10.0018.  6109.10.0023,  6109.10.0060,  6109.10.0065,  61 14.20.0005  and  61 14.20.0010 
^Categories  338/339(1):  only  HTS  numbers  6109.10.0016,  6109.10.0023,  6109.10.0060, 6109.10.0(^.  6114.20.0005  and  6114.20.0010. 
sCategory  347-W:  only  HTS  numbers  6203.19.1020,  6203.19.9020,  6203.22.3020, 6203.22.3030,  6203.42.4005,  6203.42.4010,  6203.42.4015, 
6203.42.4025,  6203.42.4035,  6203.42.4045,  6203.42.4050,  6203.42.4060,  6203.49.8020,  6210.40.9033,  6211.20.1520,  6211.20.3810  and 
6211.32.0040;  Category  348-W:  only  HTS  numbers  6204.12J)030,  6204.19.8030,  6204.22.3040.  €204.22.3050,  6204.29.4034,  6204.62.3000, 
6204.62.4005,  6204.62.4010,  6204.62.4020,  6204.62.4030,  6204.62.4040,  6204.62.4050,  6204.62.4055,  6204.62.4065,  6204.69.6010, 

6204.69.9010,  6210.50.9060,  6211.20.1550,  6211.20.6810, 6211.420030  and  6217.900050. 

eCategory  359(1):  only  HTS  numbers  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104.6900ia  61 14000048,  €1 14.200052,  6203.425010, 
6203.42.2090,  6204.62.2010,  6211.32.0010,  621 1.32.0025  and  €21 1.42.0010. 

^Category  359(2):  only  HTS  numbers  6103.195030,  6103.19.9030,  6104.12.0040,  6104.19.8040,  6110.20.1022,  6110.20.1024,  611050  5030, 
611050.2035,  6110.90.9044,  6110.90.9046,  6201.92.2010,  6202.92.2020,  6203.19.1030,  6203.19.9030,  6204.12.0040,  K04.19.8040, 

621 1 .32.0070  and  621 1 .42.0070. 

eCategory  648-W;  or9y  HTS  numbers  6204.23.0040, 6204.23.0045,  6204.29.2020,  6204.295025,  6204.29.4038,  6204.63.2000,  6204.63.3000, 
6204.63.^10,  6204J635S30,  6204.63.3532,  6204.63.:»40,  6204.69.2510,  6204.69.2530,  6204.69.2540,  6204.69.2560,  6204.69.6030. 

6204.69.9030.6210.50.5035, 621150.1555, 621150£820, 6211.43.0040  and  6217.90.9060. 

^Category  659(1):  only  HTS  numbers  610353:0055, 6103.435020,  6103.43.2025,  6103.49.2000,  6103.49.8038,  6104.63.1020,  6104.63.1030, 
6104.69.1000,  6104.69.8014,  6114.30.3044,  6114.305054,  6203.435010.  6203.435090,  6203.49.1010,  6203.49.1090,  6204.63.1510, 

620469.1010,  6210.10.9010,  6211.33.0010,  6211.33.0017  and  621 1.43.0010. 

’OCategory  659(2):  only  HTS  numbers  611251.0010,  6112.31.0020,  6112.41.0010,  6112.41.0020,  611541.0030,  6112.41.0040. 

6211.11.1010,  6211.11.1020,  6211.12.1010  and  6211.12.1020. 

"Category  845(1):  only  HTS  numbers  6103.29.2074.  6104.29.2079,  6110.90.9024,  6110.90.9042  and 6117.90.9016. 

’2Category  845(2):  only  HTS  numbers  6103.29.2070,  6104.29.2077,  6110.90.9022  and  6110.90.9040. 

’3  Category  846(1):  only  HTS  numbers  6103.29.2068,  6104.295075,  61 10.90.9020  and  61 10.90.9038. 

’^Category  846(2):  only  HTS  numbers  6103.29.2066,  6104.29.2073,  61 10.90.9018  and  61 10.90.9036. 


The  limits  set  forth  above  are  subject 
to  adjustment  in  the  future  pursuant  to 
the  provisions  of  the  ATC  and  any 
administrative  arrangements  notified  to 
the  Textiles  Monitoring  Body. 

The  conversion  factors  for  merged 
Categories  333/334,  633/634/635  and 
638/639  are  33,  33.90  and  13, 
respectively. 

In  carrying  out  the  above  directions, 
the  Commissioner  of  Customs  should 
construe  entry  into  the  United  States  for 
consumption  to  include  entry  for 


consumption  into  the  Commonwealth  of 
Puerto  Wco, 

The  Committee  for  the 
Impfementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)Il). 


Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Impiementation 
of  Textile  Agreements. 

IFR  Doc.  95-8295  Filed  4-4-95;  8:45  amj 
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Establishing  and  Amending  Import 
Restraint  Limits  and  Amending  a 
Restraint  Period  for  Certain  Cotton, 
Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  Indonesia 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  directives  to  the 
Commissioner  of  Customs  establishing 
and  amending  limits  and  amending  a 
restraint  period. 

EFFECTIVE  DATE:  April  12, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Indonesia,  as  notified  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  to 
establish  limits  for  the  period  January  1, 
1995  through  December  31, 1995. 
Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Memoranda  of 
Understanding  (MOUs)  dated 
September  23, 1994  and  February  24, 
1995  between  the  Governments  of  the 
United  States  and  Indonesia. 

In  the  letters  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  for  Category  435 
and  establish  new  limits  for  the  period 
beginning  on  July  1, 1994  and  extending 
through  December  31, 1994  and  the 
period  beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  55834,  published  on 
November  9, 1994;  and  60  FR  5655, 
published  on  Januarj'  30, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Effective  on  April  12, 
1995,  you  are  directed  to  no  longer  count 
imports  of  textile  products  in  Categories  600, 
669-P  ’  and  670-L2,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  period  January  1, 1995  through 
December  31, 1995  (see  directive  dated 
December  13, 1994). 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  12, 1995,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Memoranda  of 
Understanding  dated  September  23, 1994  and 
February  24, 1995  between  the  Governments 
of  the  United  States  and  Indonesia. 


Category 

Twelve-month  restraint 
limit® 

Levels  in  Group  1 

200  . 

675,564  kilograms. 

219  : . 

7,504,437  square  me- 

ters. 

225  . 

5,255,052  square  me- 

ters. 

300/301  . 

3,211,421  kilograms. 

313  . 

13,616,722  square  me- 

ters. 

314  . 

47,546,185  square  me- 

ters. 

’  Category  669-P:  only  HTS  numbers 
6305.31.0010,  6305.31.0020  and  6305.39.0000. 

^Category  670-L:  only  HTS  numbers 
4202.12.8030, 4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025. 


Category 

Twelve-month  restraint 
limit* 

315  . 

21,604,102  square  me¬ 
ters. 

317/617/326  . 

20,866,447  square  me¬ 
ters  of  which  not 
more  than  3,083,244 
square  meters  shall 
be  in  Category  326. 

331/631  . 

1,916,182  dozen  pairs. 

334/335  . 

175,593  dozen. 

336/636  . 

490,473  dozen. 

338/339  . 

948,245  dozen. 

340/640  . 

1,167,789  dozen. 

341  . 

702,369  dozen. 

342/642  . 

291 ,947  dozen. 

345  . 

339,589  dozen. 

347/348  . 

1 ,2W,568  dozen. 

350/650  . 

134,881  dozen. 

351/651  . 

379,532  dozen. 

359-C/659-C‘' . 

1,109,400  kilograms. 

359-S/659-S=  . 

1,167,789  kilograms. 

360  . 

1 ,039,328  numbers. 

361  . 

1 ,039,328  numbers. 

369-8“ . . 

716,840  kilograms. 

433  . . . 

1 1 ,073  dozen. 

443  . . 

82,146  numbers. 

445/446  . 

55,045  dozen. 

447  . 

16,429  dozen. 

448  . 

20,232  dozen. 

604-A'  . 

557,538  kilograms. 

611  . 

4,951 ,774  square  me¬ 
ters. 

613/614/615  . 

1 9,794,028  square  me¬ 
ters. 

618  . 

4,671,157  square  me¬ 
ters. 

619/620  . ;. 

7,240,294  square  me¬ 
ters. 

625/626/627/628/ 

22,154,954  square  me- 

629. 

ters. 

634/635  . 

233,558  dozen. 

638/639  . 

1,214,502  dozen. 

641  . 

1,780,531  dozen. 

643  . 

259,833  numbers. 

644  . 

363,765  numbers. 

645/646  . 

614,574  dozen. 

647/648  . 

2,546,091  dozen. 

847  . 

Group  11 

321,692  dozen. 

201,218,  220, 

71,373,272  square  me- 

222-224,  226, 
227,  229,  237, 
239,  330,  332, 
333,  349,  352- 
354,  359-0  f, 
362,  363,  369- 
Oe,  400,  410, 
414,  431,432, 
434,  435,  436, 
438,  439,  440, 
442,  444,  459, 
464,  465,  469, 
603,  604-0  h, 
606,  607,  621, 
622,  624,  630, 
632,  633,  649, 
652-654,  659- 
0‘,  665,  666, 
669-0 j,  670- 
Ok,  831-836, 
838,  839,  840, 
842-846,  850- 
852,  858  and 
859,  as  a  group. 

ters  equivalent 
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Category 

Twelve-fTxrnth  restrairtt 
limits 

Subgroup  in  Group 

II 

400.410,414. 

2,900,000  square  me- 

431. 432.  434, 

ters  equivalent. 

435, 436, 438, 
439. 440,  442, 
444, 459,  464, 
465  and  469, 
as  a  group. 

In  Group  II  sub-  j 

group 

435 _ 

45.522  dozen. 

•The  firr^  have  not  been  adjusted  to  ac¬ 
count  for  any  inports  exported  after  December 
31,1994. 

Category  3S9-C:  only  HTS  nurhbers 
6103.42.M»,  6103.49.8034,  6104.62.1020, 

6104.69.8010.  6114.20.0048,  6114.20.0052, 

6203.42.2010,  6203.42.2090,  6204.62.2010, 

6211.32.0010,  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  610323.0055,  6103.43.2020, 

6103.43.2025,  6103.49.2000,  6103.49.8038, 
6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69.6014,  6114.30.3044,  6114.30.3054, 

6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  621123.0017 
and  621 1.43.0010. 

Category  359-S:  only  HTS  numbers 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211.12.8010  and 

6211.12.8020;  Category  659-S:  only  HTS 
numbers  6112.31.0010,  6112.31.0020, 

6112.41.0010,  6112.41.0020,  6112.41.0030, 
6112.41.0040,  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

<•  Category  369-S:  only  HTS  number 
6307.10.2005. 

•Category  604-A;  only  HTS  number 
5509.32.0000. 

f  Category  359-0:  ail  HTS  numbers  except 

6103.42.2025,  6103.49.8034,  6104.62.1020, 

6104.69.8010,  6114.20.0048,  6114.20.0052, 

6203.42.2010,  6203.42.2090,  6204.62.2010, 

6211.32.0010,  6211.32.0025  and 

6211.42.0010  (Category  359-C); 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211.12.8010  and 

621 1 .12.8020  (Category  359-S). 

8  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-nS). 

‘’Category  OT4-0:  all  HTS  numbers  except 
5509.32i0060  (Category  604-A) 

•Category  659-0:  all  HTS  numbers  except 
6103.23.0055,  6103.43.2020,  6103.43.2025, 
6103.49.2000,  6103.49.8038,  6104.63.1020, 
6104.63.1030,  6104.69.1000,  6104.69.8014, 
6114.30.3044,  6114.30.3054,  6203.432010, 
6203.43.2090,  6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.69.1010,  6210.102010, 
621 1 .33.001 0,  621 1 .33.001 7  and 

6211.43.0010  (Category  6,59-C); 
6112.31.0010,  6112.31.0020,  6112.41.0010, 
6112.41.0020,  6112.41.0030,  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  621 1.12.1020  (Category  659-S). 

j  Category  669-0:  all  HTS  nunPers  except 
6305.31.0010,  6305.31.0020  and 

6305.39.0000  (Category  669-P). 

••  Category  670-0:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9026  (Category 
670-L). 

Imports  charged  to  these  category  limits  for 
the  period  July  1, 1994  tiirough  Etecembcr  31, 
1994  shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 


balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  foture  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico.  . 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  tell  within  the  foreign  a^irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(al(l). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  oFTextile 

Agreements 

March  30. 1995. 

Commissioner  of  Customs, 

Department  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  six-month  period 
beginning  on  July  1. 1994  and  extending 
through  December  31. 1994.  This  directive 
also  amends  the  directive  issued  to  you  on 
January  13, 1995  concerning  textile  products 
in  Category  435,  produced  or  manufactured 
in  Indonesia  and  exported  during  the  period 
December  29, 1994  through  March  28. 1995. 

Pursuant  to  the  Uruguay  Round  Agreement 
on  Textiles  and  Clothing  (ATC)  and  the 
Uruguay  Round  Agreements  Act,  you  are 
directed,  effective  on  April  12, 1995,  to 
remove  Categories  433,  447  and  448  from 
coverage  in  Group  11  and  the  Group  11 
subgroup.  These  categories  will  no  longer  be 
subject  to  a  group  limit  The  import  charges 
already  made  to  Categories  433, 447  tmd  446 
shall  retained.  The  limits  established  in 
the  November  3. 1994  directive  for  Categories 
433  and  447  for  the  period  July  1, 1994 
through  December  31, 1994  shall  remain  the 
same. 

Also,  you  are  directed  to  amend  the 
restraint  period  for  Category  435  to  begin  on 
July  1. 1994  and  extend  through  December 
31, 1994.  Category  435  shall  remain  subject 
to  the  levels  for  Group  II  and  the  Subgroup 
in  Group  II.  You  are  directed  to  amend  and 
establish  limits  for  the  July  1, 1994  throu^ 
December  31, 1994  period  as  follows.  These 
limits  supersede  those  oontaiued  in  the 
Memorandum  of  Understanding  dated 


February  24. 1995,  between  the  Governments 
of  the  United  States  and  Indonesia. 


Category 

Six-month  limit* 

Levels  in  Group  1 

448  _ _ 

10,(XM  dozen. 

Subgroup  in  Qrotf} 

II 

400,  410,  414,  431, 

1 ,433,373  square  me- 

432,  434.  435, 

ters  equivalent. 

436.  438,  439, 

440,  442,  444, 

459,  464,  465  and 
469,  as  a  group. 

In  Group  II  subgroup  ' 
435  . . . i 

22,500  dozen. 

•The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  June  30, 
1994. 


The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(aHl). 

Sincerely,  ^ 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-8287  Filed  4-4-95;  8:45  amj 
BILUNG  CODE  3S10-OR-F 

Amendment  and  Elimination  of  Import 
Resuimt  Limits  for  Certain  Cotton, 
Wool,  Man-Made  Fiber  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Jamaica 

March  30. 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  eliminating  limits  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

EFFECTIVE  DATE*.  April  10, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPL£MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1654). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
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Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Jamaica,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB), 
are  being  amended  to  establish  limits  for 
the  peri^  beginning  on  January  1, 1995 
and  extending  through  Ctecember  31, 
1995,  Since  Jamaica  is  now  a  member  of 
the  World  Trade  Organization  (WTO), 
the  limits  published  in  the  Federal 
Register  on  December  6, 1994  (60  FR 
62717)  are  being  amended.  Pursuant  to 
the  ATC,  these  new  Umits  supersede 
those  notified  to  the  TMB  contained  in 
the  Bilateral  Cotton,  Wool,  Man-Made 
Fiber  Textile  Agreement  of  August  27, 
1986,  as  amended  and  extended,  and 
the  Memorandum  of  Understanding 
(MOU)  dated  November  8, 1983 
between  the  Governments  of  the  United 
States  and  Jamaica. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  62717,  published  on 
December  6, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  beginning  on 
(anuary  1,  1995  and  extending  through 
December  31, 1995. 

Effective  on  April  10, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
to  increase  the  limits  for  the  categories  listed 
below  Also,  you  are  directed  to  eliminate  the 
limits  and  import  charges  for  Categories  336/ 
636.  342/642  and  447.  These  limits  supersede 
those  contained  in  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber  Textile  Agreement  of 
Aiigiisi  27  1986,  as  amended  and  extended. 


and  the  Memorandum  of  Understanding 
(MOU)  dated  November  8, 1983  between  the 
Governments  of  the  United  States  and 
Jamaica. 


Category 

Twelve-month  restraint  limit’ 

331/631  . 

537,500  dozen  pairs. 

338/339/638/ 

1,059,810  dozen. 

639. 

340/640 . 

495,594  dozen  of  which  not 
more  than  419,350  dozen 
shall  be  in  shirts  made 
from  fabrics  with  two  or 
fTXxe  colors  in  the  warp 
arxVor  the  filling  in  Cat¬ 
egories  340-Y/649-Y2 

341/641  . 

622,315  dozen. 

345/845  . 

153,558  dozen. 

347/348/647/ 

1,143,932  dozen. 

648. 

352/662 . 

1,709,250  dozen. 

445/446 . 

51 ,020  dozen. 

^  The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1994. 

2  Category  340-Y:  only  HTS  numbers 
6205.20.2015,  6205.20.20M,  6205.205046, 
6205.205050  and  6205.20.2060;  Category 
640-Y:  only  HTS  nurrtoers  6205.30  2010, 
6205.30.2020,  6205.305050  and 

6206.30.2060. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

The  guaranteed  access  levels  remain 
unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  pimdsions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-8288  Filed  4-4-95;  8:45  am| 
BILUNG  CODE  3S10-OR-E 


Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Kenya 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850,  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION; 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Republic  of  Kenya,  as  notified 
to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  for  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995.  Pursuant  to  the 
ATC,  these  new  limits  supersede  those 
notified  to  the  TMB  contained  in  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  23, 

1994  and  October  25, 1994,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Kenya. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  tlie  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  14, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufacture  in  Kenya  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
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those  contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  August  23, 1994  and  October  25, 1994, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Kenya. 


Category 

Twelve-month  restraint 
limiU 

340/640  . 

387,000  dozen. 

360  . 

2,795,000  numbers. 

^The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1994. 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the  ATC 
and  any  administrative  arrangements  notified 
to  the  Textiles  Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  95-8299  Filed  4-4-95;  8;45  am) 
BILUNG  CODE  3510-OR-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  14,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Republic  of  Korea,  as  notified  to 
the  Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  to 
establish  import  restraint  limits  for  the 
period  beginning  on  January  1, 1995  and 
extending  throughout  December  31, 
1995.  Pursuant  to  the  ATC,  these  limits 
supersede  those  contained  in  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  21 
and  December  4, 1986,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Korea. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  59  FR  65531 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington,  DC  20229. 

Dear  Commissioner:  Pursuant  to 
section  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC);  and  in  accordance 
with  the  provisions  of  Executive  Older 
11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
April  14, 1995,  entry  into  the  United 
States  for  consumption  and  withdrawal 
from  warehouse  for  consumption  of 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products  in  the  following 
categories,  produced  or  manufactured  in 
the  Republic  of  Korea  and  exported 
during  the  twelve-month  period 
beginning  on  January  1, 1995  and 
extending  through  December  31, 1995, 
in  excess  of  the  following  limits.  These 
limits  supersede  those  contained  in  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  21 
and  December  4, 1986,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Korea. 


Category  Tw°lve-month  restraint  limit  ’ 

Group  I; 

200-223,  224-V2,  224-03,  225-22S,  300-326,  360-363,  400,928,648  square  meters  equivalent. 

369-0 400-414,  464-469,  600-629,  665-669,  and  670- 
O  3,  as  a  group. 

Sublevels  with  in  Group  I: 


200  .  420,254  kilograms. 

201  .  1 ,755,449  kilograms. 

218  . . .  8,518,676  square  meters. 

219  .  7,756,843  square  meters. 

224-\/ .  9,778,688  square  meters. 

300/301  . . .  2,857,574  kilograms. 

313  . ;. .  46,568,763  square  meters. 

314  .  25,964,699  square  meters. 

315  . .  17,277,301  square  meters. 

317/326  . .  17,306,163  square  meters. 

363  .  997,309  numbers. 
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Category 

Twelve-month  restraint  limit  ’ 

410 . . ; 

3.421 ,192  square  meters. 

604  . . . . 

347,912  kHo^ams. 

607  . 

1,022,242  kilograms. 

61 1  . . . . . 

3,407,471  square  meters. 

613/614 _ _ _ _ _ 

5,679,1 1 7  square  meters. 

617 . . . . . 

4,709,512  square  meters. 

619/620  . . . . . . . 

91,056,389  square  meters. 

624  . . . . . . 

8,310,904  square  meters. 

625/626/627/628/629  . . . . . 

14,538,540  square  meters. 

669-P®  . . . . . . . 

2,091,164  kilograms. 

Group  li: 

237,  239,  330-359, 431-459  and  630-659,  as  a  group  . . 

572,231,408  square  meters  equivalent 

Sublevels  within  Group  li: 

237  . 

56,513  dozen. 

239  . 

943,861  kilograms. 

333/334/335  . 

255,561  dozen  of  which  not  more  than  130,620  dozen  shall  be  in  Cat¬ 
egory  335. 

336  . . . . . . . . 

54,007  dozen. 

338/339  . 

1,135,824  dozen. 

340  . . . . . . 

590,6^  dozen  of  which  nd  mwe  than  306.673  dozen  shall  be  in  Cat 
egory  340-D^. 

341  . . . . 

172,774  dozen. 

342/642  . . . 

205,408  dozen. 

345  . . . . . 

110,343  dozen. 

347/348  . . . 

420,254  dozen. 

350  . 

15,707  dozen. 

351/651  . 

215,786  dozen. 

352  . . 

167,919  dozen. 

353/354/653/654  . . . 

255,464  dozen. 

359-H8  . 

2,419,045  kilograms. 

433  . . . . . 

13,676  dozen. 

434  . . . . . 

7,014  dozen. 

435  . . . 

33,934  dozen. 

436  . : . . . 

14,365  dozen. 

438  . . . . . 

57,594  dozen. 

440  . . . . . . . . . 

194,953  dozen. 

. , .  ....  ,  ,, 

48,546  dozen. 

443  ,  ■  . . . 

322,056  numbers. 

444  . . . . 

52,900  numbers.  | 

445/446  . . . . 1 

51 ,304  dozen. 

447  . . . . . . j 

87.529  dozen. 

448  . 

34,152  dozen. 

459-W9  . . . . . 

92,383  kilograms. 

631  . . 

283,530  dozen  pairs. 

632  . - . . . 

1 ,501 ,973  dozen  pairs. 

633/634/635  . 

1,343,372  dozen  of  which  not  more  than  152,336  dozen  shall  be  tn 

Category  633  and  not  more  than  567,707  dozen  shall  be  in  Cat¬ 
egory  635. 

636  . 

256,716  dozen. 

638/639  . . 

5,230,216  dozen. 

640-D  ’0 . . . 

3,078,202  dozen. 

640-0’’  . . 

2,565,168  dozen 

641  . 

1 ,030,164  dozen  of  which  rrot  more  than  38,912  dozen  shall  be  in  Cat 

' 

egory  641-Y’2. 

643  . 

763,195  numbers. 

644  . . . 

1,148,195  numbers. 

645/646  . . . . . 

3,526,045  dozen. 

647/648  . . . 

1,279,176  dozen. 

650  . . . 

22,986  dozen. 

659-H  ’3 . - . . . 

1 ,267397  kilograms. 

659-8’-’ . . 

169,042  kilograms. 

Group  III: 

831-844  and  847-859,  as  a  group . . . . . 

18,160319  square  meters  ec^ivatent 

Sublevel  within  Group  III: 

835  . 

28362  dozen. 

Group  IV: 

845  . 

2,315,056  dozen. 

846  . . . 

815,708  dozen. 

Group  VI: 

36O-U670-U870’5  . 

66,639,071  square  meters  equivalent 

1  ’  The  limits  have  not  been  adjusted  to  account  for  any  imports  exported  after  December  31,1 994. 

1  ^Category  224-V:  only  HTS  numbers  5801.21.0000.  5801.23.00(50.  5801.24.0000,  5801.25.0010,  5801.25.0020, 5801.26.0010,  5801.26.0020,  ’ 

1  5801.31.0000,  5801.33.0000,  5801.34.0000.  5801.35.0010, 5801.35.0020,  5801.36.0010  and  5801.36.0020. 

3  Category  224-0:  all  remaining  HTS  numbers  in  Category  224. 
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“Category  369-0:  all  HTS  numbers  except  4202.12.4000.  4202.12.8020,  4202.12.8060,  4202.92.1500,  4202.92.3015,  4202.92.6090  (Category 
369-L):  and  5601 .21 .0090. 

^Category  670-0:  all  HTS  numbers  except  4202.12.8030,  4202.12.8070,  4202.92.3020,  4202.92.3030  and  4202.92.9025  (Category  670-L). 

6  Category  669-P:  only  HTS  numbers  6305.31.0010,  6305.31.0020  and  6305.39.0000. 

7Category340-D:only  HTS  numbers  6205.20.2015,  6205.20.2020,  6205.20.2025  and  6205.20.2030.  ’ 

®  Category  359-H:  only  HTS  numbers  6505.90.1540  and  6505.90.2060. 

»  Category  459-W:  only  HTS  number  6505.90.4090. 

’0  Category  640-D:  only  HTS  numbers  6205.30.2010,  6205.30.2020,  6205.30.2030,  6205.30.2040,  6205.90.3030  and  6205.90.4030. 

Category  640-0;  all  HTS  numbers  except  6205.30.2010,  6205.30.2020,  6205.30.2030,  6205.30.2040,  6205.90.3030  and  6205.90.4030  (Cat¬ 
egory  64^-D). 

i2Category  641-Y:  only  HTS  numbers  6204.23.0050,  6204.29.2030,  6206.40.3010  and  6206.40.3025. 

13  Category  659-H:  only  HTS  numbers  6502.00.9030,  6504.00.9015,  6504.00.9060,  6505.90.5090,  6505.90.6090,  6505.90.7090  and 
6505.90.8090. 

i“Category  659-S:  only  HTS  numbers  6112.31.0010,  6112.31.0020,  6112.41.0010,  6112.41.0020,  6112.41.0030,  6112.41.0040, 
6111.11.1010,  6211.11.1020,  6211.12.1010  and  6211.12.1020. 

’^Category  870;  Category  369-L:  only  HTS  numbers  4202.12.4000,  4202.12.8020,  4202.12.8060,  4202.92.1500,  4202.92.3015  and 
4202.92.6090;  Category  670-L:  only  HTS  numbers  4202.12.8030,  4202.12.8070,  4202.92.3020,  4202.92.3030  and  4202.92.9025. 


Imports  charged  to  these  category 
limits  for  the  period  January  1, 1994 
through  December  31, 1994,  shall  be 
charged  against  those  levels  of  restraint 
to  the  extent  of  any  unfilled  balances.  In 
the  event  the  limits  established  for  that 
period  have  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to 
the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject 
to  adjustment  in  the  future  pursuant  to 
the  provisions  of  the  ATC  and  any 
administrative  arrangements  notified  by 
the  Textiles  Monitoring  Body. 

The  conversion  factors  for  the 
following  merged  categories  are  listed 
below: 


Category 

Conversion 

factor 

(square  me¬ 
ters  equiva¬ 
lent/cat¬ 
egory  unit) 

333/334/335  . 

33.75 

369-U670-L;870  . 

3.8 

633/634/635  . 

34.1 

638/639  . 

12.96 

In  carrying  out  the  above  directipns, 
the  Commissioner  of  Customs  should 
construe  entry  into  the  United  States  for 
consumption  to  include  entry  for 
consumption  into  the  Commonwealth  of 
Puerto  Rico. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95—8294  Filed  4— 4— 9.5;  8:45  am) 
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BILLING  CODE  3S10-DR-M 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Kuwait 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  April  10,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Dejiartment  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(iuota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  State  of  Kuwait,  as  notified  to 
the  Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  to 
establish  limits  for  the  period  beginning 
on  January  1, 1995  and  extending 
through  December  31, 1995.  The  limit 
for  Category  361  is  zero.  Pursuant  to  the 
ATC,  these  limits  supersede  those 
notified  to  the  TMB  contained  in  the 
Memorandum  of  Understanding  (MOU) 
dated  May  10, 1994  between  the 
Ciovemments  of  the  United  States  and 
the  State  of  Kuwait. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes,  ^ 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  10, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kuwait  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Memorandum  of 
Understanding  dated  May  10, 1994  between 
the  Governments  of  the  United  States  and  the 
State  of  Kuwait. 


Category 

Twelve-month  restraint 
limit  ’ 

340/640  . 

215,000  dozen. 

341/641  . 

118,250  dozen. 

361  . 

—0— 

’The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31, 1994. 
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Imports  charged  to  these  category  limits  for 
the  period  June  1, 1994  through  D^ember 
31, 1994  shall  be  charged  to  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-8283  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  3510-OR-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Macau 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  10,  1995, 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927t-6709.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  CJovemments  of  the  United  States 
and  Macau,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB), 
are  being  amended  to  establish  limits  for 
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the  period  beginning  on  January  1, 1995 
and  extending  through  December  31. 
1995.  Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  TMB  and 
contained  in  the  Bilateral  Cotton,  Wool. 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
March  29, 1994  and  May  21, 1994, 
between  the  Governments  of  the  United 
States  and  Macau. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  he  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  hut  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Effective  on  April  10, 
1995,  you  are  directed  to  no  longer  count 
imports  of  textile  products  in  Categories  237, 
331/831,  631,  652/852,  670  and  845/846, 
produced  or  manufactured  in  Macau  and 
exported  during  the  period  January  1, 1995 
through  December  31, 1995  (see  directive 
dated  December  12, 1994). 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clofoing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  10, 1995,  entrj’ 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  jieriod 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  December  28, 
1993  and  January  9, 1984,  as  amended  and 


extended,  between  the  Governments  of  the 
United  States  and  Macau. 


Category 

Twelve-month  restraint 
limit* 

Levels  in  Group  1 

219  . 

2,520,000  square  me- 

225  . 

ters. 

8,820,000  square  me- 

313  . 

ters. 

6,300,000  square  me- 

314  . 

ters. 

1 ,050,000  square  me- 

315  . 

ters. 

3,150,000  square  me- 

317  . 

ters. 

6,300,000  square  me- 

326  . 

ters. 

2,520,000  square  me- 

333/334/335/833/ 

ters. 

227,432  dozen  of 

834/835. 

which  not  more  than 

336/836  . 

119,802  dozen  shall 
be  in  Categories 
333/335/833/835. 
53,906  dozen. 

338  . 

292,781  dozen. 

339  . 

1,226,359  dozen. 

340  . 

277,118  dozen. 

341  . 

178,735  dozen. 

342  . 

80,859  dozen. 

345  . 

49,443  dozen. 

347/348/847  . 

693,007  dozen. 

350/850  . 

53,906  dozen. 

351/851  . 

64,688  dozen. 

359-C/659-C2 . 

323,438  kilograms. 

359-V3 . 

107,813  kilograms. 

611  . 

2,520,000  square  me- 

625/626/627/628/ 

ters. 

6,300,000  square  me- 

629. 

ters. 

633/634/635  . 

481,605  dozen. 

638/639/838  . 

1 ,499,730  dozen. 

640  . 

106,632  dozen. 

641/840  . 

183,273  dozen. 

642/842  . 

106,776  dozen. 

645/646  . 

249,956  dozen. 

647/648  . 

504,237  dozen. 

659-3-* . 

107,813  kilograms. 

Group  II 

400-469,  as  a  group 

1,466,122  square  me- 

Sublevel  in  Group  II 
445/446  . 

ters  equivalent. 

79,041  dozen. 

'The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1994. 


2  Category  359-C;  only  HTS  numbers 

6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 

6203.42.2010,  6203.42.2090,  6204.62.2010, 

6211.32.0010,  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020, 

6103.43.2025,  6103.49.2000,  6103.49.8038, 
6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69.8014.  6114.30.3044,  6114.30.3054, 

6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 


17332 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Notices 


^Category  359-V:  only  HTS  numbers 

6103.19.2030,  6103.19.9030,  6104.12.0040, 

6104.19.8040,  6110.20.1022,  6110.20.1024, 

611020.2030,  6110202035,  6110.90.9044, 
6110.90.9046,  6201.922010,  6202.922020, 
6203.19.1030,  6203.19.9030,  6204.12.0040, 

6204.19.8040,  6211.32.0070  and 

6211.42.0070. 

4  Category  669-S:  only  HTS  numbers 
6112.31.0010,  6112.31.0020,  6112.41.0010, 
6112.41.0020,  6112.41.0030,  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

Imports  charged  to  these  category  limits  for 
the  period  )anuary  1. 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the  ATC 
and  any  administrative  arrangements  notified 
to  the  Textiles  Monitoring  Body. 

The  conversion  factor  (square  meters 
equivalent/category  unit)  for  Categories  445/ 
446  is  12.4. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Custcmis  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  95-8285  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  3S10-OR.f 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  In  Malaysia 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  April  28,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Elepartment  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  p>ort  or  call 
(202)  927-6712.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 

Autherit3r:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  bmits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Malaysia,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB), 
are  being  amended  to  establish  limits  for 
the  period  beginning  on  January  1, 1995 
and  extending  through  Elecember  31 , 
1995.  Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Memorandum  of 
Understanding  (MOU)  dated  November 
3, 1994  between  the  Governments  of  the 
United  States  and  Malaysia. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Committee  for  the  Implementation  of  Textile 
Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  28, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in 
Malaysia  ai^  exported  during  the  twelve- 
month  period  beginning  on  January  1. 1995 
and  extending  through  December  31, 1995,  in 
excess  of  the  following  limits.  These  limits 
sup>ersede  those  exmtained  in  the 
Memorandum  of  Understanding  (MOU) 
dated  November  3, 1994  between  the 


Governments  of  the  United  States  and 
Malaysia. 


Category 

Twelve-month  restraint 
limiU 

Fabric  Group 

218,  219,  220, 

99,498,880  square  me- 

225-227,  313- 

ters. 

315,  317,326, 
611,  613/614/ 
615/617,  619 
and  620,  as  a 
group. 

Sublevels  within 
the  group 

218  . 

5,708,757  square  meters. 

219  . 

27,655.755  square  me¬ 
ters. 

220  . 

27,655,755  square  me¬ 
ters. 

225  . 

27,655,755  square  me¬ 
ters. 

226  . 

27,655,755  square  me¬ 
ters. 

227  . 

27,655,755  square  me¬ 
ters. 

313  . 

32,983,928  square  me¬ 
ters. 

314  . 

39,682,160  square  me¬ 
ters. 

315  . 

27,655,755  square  me¬ 
ters. 

317  . 

27,655,755  square  me¬ 
ters. 

326  . - . 

5,348,000  square  meters. 

611  . 

3,208,800  square  m.eters. 

613/614/615/617 

31 ,745,728  square  me¬ 
ters. 

619  . 

4,278,400  square  meters. 

620  . 

5,348,000  square  meters. 

Other  Specific 
Limits 

200  . 

240,736  kilograms. 

237  . 

323,908  dozen. 

300/301  . 

2,553,268  kilograms. 

331/631  . 

1,753,036  dozen  pairs. 

333/334/335/835 

201 ,037  dozen  of  which 
not  more  than  120,622 
dozen  shall  be  in  Cat¬ 
egory  333  and  not 
more  than  120,622 
dozen  shall  be  in  Cat¬ 
egory  835. 

336/636  . . 

390,315  dozen. 

338/339  . 

967,685  dozen. 

340/640  . 

1,127,165  dozen. 

341/641  . 

1,460,848  dozen  of  which 
not  more  than  521,158 

dozen  shaH  be  in  Cat¬ 
egory  341. 

342/642/842  . 

349,905  dozen. 

345  . . . 

134,176  dozen. 

347/348  - . 

410,107  dozen. 

350/650  . 

126,189  dozen. 

351/651  . 

217,118  dozen. 

363  _ _ 

3,401,328  numbers. 

435  _ _ 

14,871  dozen. 

438-W2 . . 

12.170  dozen. 

442  . . . 

18.123  dozen. 

445/446  _ 

28,767  dozen. 

604  . . 

1,119,551  kilograms. 

634/635  . . 

681,820  dozen. 

638^39  _ 

401,644  dozen. 

645^  . 

307,202  dozen. 
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Category 


Twelve-month  restraint 
limit’ 


647/648 


1 ,445,654  dozen  of  which 
not  more  than 
1,011,957  dozen  shall 
be  in  Category  647-K  ^ 
and  not  nfK>re  than 


Group  II 
201,222-224, 
229,  239,  330, 
332,  349,  352- 
354,  359-362, 
369,  400-434, 
436,  438-05, 
439,  440,  443, 
444,  447,  448, 
459,  464-469, 
600-603,  606, 
607,  618,  621, 
622,  624-630, 
632,  633,  643, 
644,  649,  652- 
654,  659,  665- 
670,  831-834, 
836,  838,  839, 
840  and  843- 
859,  as  a 


1 ,01 1 ,957  dozen  shall 
be  in  Category  648-K^. 

38,884,834  square  meters 
equivalent. 


group. 


’The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31, 1994. 

^Category  438-W:  only  HTS  numbers 
6104.21.0060,  6104.23.0020,  6104.29.2051, 
610620.1010,  6106.20.1020,  6106.90.1010, 
6106.90.1020,  6106.90  2520,  6106.90.3020, 
6109.90.1540,  6109.90.8020,  6110.10.2080, 
6110.30.1560,  6110.90.9074  and 

6114.10.0040. 

5  Category  647-K:  only  HTS  numbers 
6103.23.0040,  6103.23.0045,  6103.29.1020, 
610329.1030,  6103.43.1520,  6103.43.1540, 
6103.43.1550,  6103.43.1570,  6103.49.1020, 
6103.49.1060,  6103.49.8014,  6112.12.0050, 
6112.19.1050,  6112.20.1060  and 

6113.00.9044. 


^Category  64&-K:  only  HTS  numbers 
610423.0032,  6104.23.0034,  6104.29.1030, 
610429.1040,  6104.29.2038,  6104.63.2010, 
6104.63.2025,  6104.63.2030,  6104.63.2060, 
6104.69.2030,  6104.69.2060,  6104.69.8026, 
6112.12.0060,  6112.19.1060,  6112.20.1070, 
61 13.00.9052  and  61 17.90.9070. 

5  Category  438-0:  only  HTS  numbers 
6103.21.0050,  6103.23.0025,  6105.20.1000, 
6105.90.1000,  6105.90.8020,  6109.90.1520, 
6110.10.2070,  6110.30.1550,  6110.90.9072, 
61 14.10.0020  and  61 17.90.9025. 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-8293  Filed  4-4-95;  8:45  am) 
BILUNQ  CODE  3510-OR-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

March  30. 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  April  28. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Mauritius,  as  notiHed  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  for  the 
period  beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
Pursuant  to  tlie  ATC,  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
October  2  and  5, 1981,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  Mauritius, 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 


A  descripticm  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30. 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  28, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufacture  in  Mauritius  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  lilmits.  These  limits  supersede 
those  contained  in  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  October  2  and  5, 
1981,  as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Mauritius. 


Category 

Twelve-month  restraint 
limit’ 

Knit  group 

345,  438,  445,  446. 

143,604  dozen. 

645  and  646,  as  a 
group. 

Levels  not  in  a 
group 

23/  . 

185,185  dozen.  ^ 

335/835  . 

73,612  dozen.  j 

336  . 

86,624  dozen.  ; 

338^39  . 

346,790  dozen.  ' 

340/640  . 

564,375  dozen  of 
which  not  rnore  than 
343,549  dozen  shall 
be  in  Categories 
340-Y/640-Y2. 

341/641  . 

390,955  dozen. 

347/348  . 

729,977  dozen. 

351/651  . 

171,681  dozen. 

17334 
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Category 

Twelve-fTionth  restraint 
kmit' 

352/652  .  _ 

I, 455,855  dozen  o( 
which  not  more  than 
1,237,478  dozen 

Shalt  be  in  Category 
352. 

II, 510  dozen. 

343,201  kilograms. 
398,809  dozen. 

537,769  dozen. 

442  . . . 

604-A  3  ..  . . 

638/639  _ 

647/648/847  _ _ 

'  The  limits  have  not  been  ac^isted  to  ac¬ 
count  for  any  imports  exported  after  December 
31, 1994. 

2  Category  340-Y:  only  HTS  numbers 

6205.20.2015,  6205.20.2020,  6205.20.2046. 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

3  Category  604-A:  only  HTS  number 
5509.32.0000. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the  ATC 
and  any  administrative  arrangements  notified 
to  the  Textiles  Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afiairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  95-8298  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  3519-OR-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Rber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  in  the  Philippines 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  6, 1995. 

FOR  FUnTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S,  Department  of  Commerce, 


(202)  482—4212.  For  informatiim  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  Marrfi 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Philippines,  as  notified  to  the 
Uruguay  Round  Textiles  Monitoring 
Body  (TMB),  are  being  amended  for  the 
period  beginning  on  January  1, 1995  and 
extending  through  Elecember  31, 1995. 
Pursuant  to  the  ATC,  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textiles  and 
Textile  Products  and  Silk  Blend  and 
Other  Vegetable  Fiber  Apparel 
Agreement  of  March  4, 1987,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
the  Philippines. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Effective  on  April  6, 
1995,  you  are  directed  to  no  longer  count 
imports  of  textile  products  in  Categories  669- 


P  *  and  670-L*,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
period  b^inning  on  January  1, 1995  and 
extending  through  December  31, 1995  (see 
directive  dated  December  13, 1994). 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  6, 1995,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month  period  beginning  on  January  1, 1995 
and  extending  through  December  31, 1995,  in 
excess  of  the  following  limits.  These  limits 
supersede  those  limits  contained  in  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products  and  Silk  Blend 
and  Other  Vegetable  Fiber  Apparel 
Agreement  of  March  4, 1987,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Philippines. 


Category 

Twelve-month  restraint 
limit* 

Levels  in  Group  1 

237  . . 

1,430,328  dozen. 

239  . . . 

8,630,179  kilograms. 

331/631  . 

4,631 ,855  dozen  pairs. 

333/334  . 

224,063  dozen  of 

335  . . . . 

which  not  more  than 
32,166  dozen  shall 
be  in  Category  333. 
145,842  dozen. 

336  . . . 

530,733  dozen. 

338/339  . 

1,903,813  dozen. 

340/640  . 

845,404  dozen. 

341/641  . 

762,870  dozen. 

342/642  . . . 

459,058  dozen. 

345  . - . 

136,706  dozen. 

347/348  . . 

1,606,284  dozen. 

350  . . 

121,0^  dozen. 

351/651  _ _ _ 

500,693  dozerL 

352/652  . 

1,966,353  dozen. 

359-C/659-C'» . 

680,2^  kilograms. 

361  . . . 

1,528,693  numbers. 

369-S<= . . 

346,516  kilograms. 

431  . . 

164313  dozen  pairs. 

433  . . 

33^  dozen. 

443  . 

39,122  numbers. 

445/446  . . . 

26,721  dozen. 

447  . . . 

7,430  dozen. 

611  . 

4,587,729  square  me- 

633  . 

ters. 

29,579  dozen. 

634  . 

366,999  dozen. 

635  . . . 

322,346  dozen. 

636  . 

1,383,123  dozen. 

638/639  . 

1,955,735  dozen. 

643  . : . 

706,523  numbers. 

645/646  . 

628,616  dozen. 

647./648  . 

970,423  dozen. 

*  Category  669-P:  only  HTS  numbers 
6305.31.0010, 6305.31.0020  and  6305.39.0000 

*  Category  670-L:  only  HTS  numbers 
4202.12.6030,  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025. 
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Category 

Twelve-month  restraint 
limit* 

649  . . . 

6,343,947  dozen. 

650  _ 

88,619  dozen. 

659-41“ _ _ 

1,139,676  kHograms. 

847  . -  . 

755,9^  dozea 

Group  It 

200-229,  300-326, 

127,763,555  square 

330,  332,  349, 

meters  equivalent. 

353,  354,  389-0  «, 
360,362.363, 
369-Of.  400-414, 
432.434-442. 

444.  448,  459, 
464-469.600- 
607,  613-629, 

630,  632,  644, 

653,  654,  659-0*. 
665,  666,  669-Oh, 
670-0',  831-846 
and  850-859,  as 
a  group. 

Sublevel  in  Group  11 
604 _ 

1 ,620,705  kilograms. 

»The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  alter  December 
31. 1994. 

*>  Category  359-C:  only  HTS  numbers 
6103.42.20fe.  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 

6203.42.2010,  6203.42.2090,  6204.622010. 
6211.32.0010,  6211.^.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
6103.43.2020, 


numbers  6103.23.0055, 
6103.432025,  6103.492000, 


6103.49.8038, 

6104.69.1000, 

6114.30.3054, 

6203.49.1010, 

6204.69.1010, 
6211.33.0017 


6104.63.1020,  6104.63.1030, 

6104.69.8014,  6114.30.3044, 

6203.43.2010,  6203.432090, 

6203.49.1090,  6204.63.1510, 

6210.10.9010,  6211.33.0010, 
and  621 1.43.0010. 

Category  369-S: 

6307.10.2005. 

‘'Category  659-H:  only  HTS  numbers 
6502.00.9030,  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

e  Category  359-0:  all  HTS  nurfibers  except 
6103.422025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048, 

6203.42.2010,  6203.42.2090, 

621 1 .32.0010,  621 1 .32.0025, 

(Category  359-C). 

r  Category  369^.  ciil  HTS  numbers  except 
6307.10.2005  (Category  369-S). 

r  Category  659-0:  ail  HTS  numbers  except 
6103.23.0055,  6103.432020,  6103.432025, 
6103.49.2000,  6103.49.8038, 

6104.63.1030,  6104.69.1000, 

61 1 4.30.3044,  61 1 4.30.3054, 

6203.43.2090,  6203.49.1010, 

6204.63.1510,  6204.69.1010, 

6211.33.0010,  6211.33.0017, 

(Category  659-C); 

6504.00.9015,  6504.00.9060, 

6505.90.6090,  6505.90.7090, 

(Category  65^H). 

•'Category  669^;  all  HTS  numbers  except 
6305.31.0010,  6305.31.0020  and 

6305.39.0000  (Category  669-P). 

‘Category  670-0;  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025  (Category 
670-L). 


only  HTS  number 


6114.20.0052, 

6204.62.2010, 

6211.42.0010 


6104.63.1020, 

6104.69.8014, 

6203.432010, 

6203.49.1090, 

6210.10.9010, 

6211.43.0010 

6502.00.9030, 

6505.90.5090, 

6505.90.8090 


Imports  charged  to  these  category  limits  for 
the  period  lanuary  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 


for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  fmth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notihed  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Impiementation 
of  Textile  Agreements. 

(FR  Doc.  95-8279  Filed  4-4-95;  8:45  am] 
niLUNG  CODE  351(M)R-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Singapore 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  10, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6716.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Republic  of  Singapore,  as 
notified  to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  for  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995.  Pursuant  to  the 
ATC,  these  new  limits  supersede  those 
notified  to  the  TMB  contained  in  the 


Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  AgreepaenL  effected  by 
exchange  of  notes  dated  May  31  and 
June  5, 1986,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore. 

A  directive  to  rwuce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Fedei^  Register  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 199-i). 

The  letter  to  the  Commissioner  of  ■ 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coounittee  far  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Effective  on  April  10, 
1995,  you  are  directed  to  no  longer  count 
imports  of  textile  products  in  Categories  200- 
220,  223-229, 300/301,  313-330, 332, 333/ 
633,  336,  345,  349.  350,  351/651,  352/652, 
353/354/653/654,  359-369,  400-434,  436, 
438,  439,  440-444,  445/446,  447,  448,  459- 
469,  600-603, 606,  607,  611-630, 632,  636, 
643. 644,  649,  650, 659-S  • ,  659-V  659-0  ' 

and  665-670,  produced  or  manufactured  in 
Singapore  and  exported  during  the  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995  (see  directive 
dated  November  29, 1994). 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854),  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 


’  Category  659-S;  only  HTS  numbers 
6112.31.0010,  6112.31.0020.  6112  41.0016. 
6112.41.0020.  6112.41.0030.  6112  41.0040. 

6211  11.1010. 6211.11.1020. 6211.12.1010  and 
6211.12.1020. 

*Cat^ory  659-V:  only  HTS  numbers 
6110.30.1030, 6110.30.1040,  6110.30.2030. 
6110.30.2040, 6110.30.3030. 6110.30.3035. 
6110.90.9052. 6110.90.9054.  6201.93.2020. 
6202.93.2020,6211.33.0054  and  6211  43.0076 
’Category  659-0:  all  HTS  numbers  except 
6112.31.0010, 6112.31.0020, 6112  41.0010, 
6112.41.0020.  6112.41.0030.  6112  41.0040. 
6211.11.1010. 6211.11.1020.  6211.12.1010. 
6211.12.1020  (Category  659-S);  6110.30.1030. 
6110.30.1040. 6110.30.2030. 6110.30.2040. 

61 10.30.3030. 61 10.30.3035, 61 10.90.9052. 

61 10.90.9054. 6201.93.2020, 6202.93.2020. 
6211.33.0054  and  6211.43.0076  (Category  659-Vl. 
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March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  10, 1995,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May  31 
and  June  5, 1986,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore. 


Category 

Twelve-month  restraint 
limit  “ 

222  . 

405,104  kilograms. 

237  . 

241,890  dozen. 

239  . 

466,257  kilograms. 

331  . 

429,621  dozen  pairs. 

334  . 

67,047  dozen. 

335  . 

2() 1,679  dozen. 

338/339  . 

1,154,742  dozen  of 
which  not  more  than 
674,842  dozen  shall 
be  in  Category  338 
and  not  more  than 
750,340  dozen  shall 
be  in  Category  339. 

340  . 

808,149  dozen. 

341  . 

203,210  dozen. 

342  . 

125,051  dozen. 

347/348  . 

943,814  dozen  of 
which  not  more  than 
589,884  dozen  shall 
be  in  Category  347 
and  not  more  than 
458,799  dozen  shall 
be  in  Category  348. 

435  . 

6,658  dozen. 

604  . 

8^,322  kilograms. 

631  . 

468,945  dozen  pairs. 

634  . 

255,974  dozen. 

635  . 

261 ,948  dozen. 

638  . 

940,151  dozen. 

639  . 

3,299,258  dozen. 

640  . 

172,290  dozen. 

641  . 

281,023  dozen. 

642  . 

266,382  dozen. 

645/646  . 

144,194  dozen. 

647  . 

542,852  dozen. 

>The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1994. 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 


entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-8284  Filed  4-4-95;  8:45  am) 
BILLING  CODE  3S10-DR-E 


Amendment  and  Establishment  of 
Import  Restraint  Limits  and  Restraint 
Periods  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  in 
the  Slovak  Republic 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  establishing  limits  and  restraint 
periods. 

EFFECTIVE  DATE:  April  21.  1995. 

FOB  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  current  restraint 
period  agreed  upon  by  the  Governments 
of  the  United  States  and  the  Slovak 
Republic  is  being  amended  and  new 
limits  are  being  established  for  the 
period  beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
Pursuant  to  the  ATC,  these  new  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  August  6, 1993  and  October 
6, 1993,  between  the  Governments  of 
the  United  States  and  the  Slovak 
Republic. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 


current  restraint  period  and  establish 
new  limits  for  the  period  beginning  on 
June  1,  1994  and  extending  through 
December  31, 1994  and  the  period 
beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
The  base  limits  for  the  new  restraint 
periods  have  been  adjusted  to  reflect 
previous  adjustments  made  to  the  June 
1, 1994  through  May  31, 1995  limits. 

The  1995  limit  for  Category  443  has 
been  reduced  for  carryforward  used 
during  1994.  The  limits  for  Categories 
433  and  443  for  the  June  1, 1994 
through  December  31, 1994  period  will 
be  filled  upon  opening.  Goods  shipped 
in  excess  of  these  limits  will  be  charged 
to  the  corresponding  categories  for  the 
1995  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  30346,  published  on  June  13. 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  7, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  which  began  on  June  1 
1994  and  extends  through  May  31, 1995. 

Effective  on  April  21, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (AT(>), 
to  amend  the  current  restraint  period  to  end 
on  December  31, 1994  at  the  limits  listed 
below.  These  limits  supersede  those 
contained  in  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  August 
6, 1993  and  October  6, 1993,  between  the 
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Governments  of  the  United  States  and  the 
Slovak  Republic. 


Category 

Seven-month  restraint 
limd' 

410 _ _ _ 

216,612  square  me- 

ters. 

433  .... . . 

6,446  dozen. 

435  _ _ 

9,736  dozen. 

443  . . . - . - 

61,390  numbers. 

’  The  Imuts  have  not  been  at^u^d  to  ac¬ 
count  tor  any  imports  exported  after  May  31. 
1994. 


Pursuant  to  section  204  of  the  Agricultural 
Act  of  1056,  as  amended  (7  U.S.C  1854),  the 
Uruguay  Round  Agreements  Act,  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  21, 1995,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1995  and  extends  through  December  31, 
1995,  in  excess  of  the  following  limits.  These 
limits  supersede  those  contained  in  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  6, 1993  and 
October  6, 1993,  between  the  Governments  of 
the  United  States  and  the  Slovak  Republic. 


Category 

Twelve-month  restraint 
Hmit’ 

410 . 

398,928  square  me- 

ters. 

433  . 

11,143  dozen. 

436  . . . 

16330  dozen. 

443  . . . 

89,313  numbers.- 

'The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31, 1994. 


Imports  charged  to  these  category  limits  for 
the  period  June  1, 1994  throu^  Dumber 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affaks 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely, 

Rita  D.  Hayes. 

Cfminnan.  Committee  for  the  implementation 
of  Textile  Agreements. 

IFR  Doc.  95-8292  Filed  4^95;  8:45  am) 
BILUNG  CODE  SSIO-OR-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

March  30. 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  11,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  Thailand,  as  notified  to  the  Uruguay 
Round  Textiles  Monitoring  Body  (TMB), 
are  being  amended  to  establish  limits  for 
the  period  beginning  on  January  1, 1995 
and  extending  through  December  31, 
1995.  Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement  of  September  3, 1991,  as 
amended  and  extended,  between  the 
GovemmMits  of  the  United  States  and 
Thailand. 

A  directive  to  reduce  the  limits  for 
certain  categories  for  carryforward  used 
during  1994  will  be  published  in  the 
Federal  Regist^  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisicms  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  11, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31. 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement  of  September  3, 1991  between  the 
Governments  of  the  United  States  and 
Thailand. 


Ccitegory 

Twelve-month  restraint 
Umit' 

239  . . . 

Levels  in  Group  1 

5,027,120  kilograms 

200  . . . 

955,433  kilograms. 

218 . . . 

15,870,000  square  me 
ters. 

219  . . . 

5,095,643  square  me¬ 
ters. 

300  . . 

3,821 ,732  kilograms 

301-P2 . 

3,821,732  kilograms 

301-03  . - . 

764,347  kilograms. 

313  . . . . . 

17,^.750  square  me¬ 
ters. 

314  . . . 

40,765,143  square  me¬ 
ters. 

315  . - . 

25,478314  square  me¬ 
ters. 

317/326  . 

10,696,000  square  me¬ 
ters. 

363  . - . 

16,560,839  numbers 

369-0'*  _ _ _ 

182,170  kilogrvns. 

369-S5 . 

254,782  kilograms. 

604  . . . 

596,104  kilograms  of 
which  not  more  than 
382,173  kilograms 
shall  be  in  Category 
604-A8 

607  . . . 

2,547,821  kilograms. 

611 

12,507,030  square  me 
ters. 
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Twelve-month  restraint 
limit  ’ 

38,505,600  square  me¬ 
ters  of  which  not 
more  than 
22,420,829  square 
meters  shall  be  in 
Categories  613/615 
and  not  more  than 
22,420,829  square 
meters  shall  be  in 
Category  614. 

13.904.800  square  me¬ 
ters. 

5,732,598  square  me¬ 
ters. 

5,732,598  square  me¬ 
ters. 

1 1 .230.800  square  me¬ 
ters  of  which  not 
more  than  8,917,375 
square  meters  shall 
be  in  Category  625. 

669-P^ .  5,373,563  kilograms. 

Group  II 

237,  330-359,  431  -  235,721 ,528  square 
459,  630-659  and  meters  equivalent. 
831-859,  as  a 
group. 

Sublevels  in  Group 
II 


331/631  . 

1,390,619  dozen  pairs. 

334/634  . 

496,825  dozen. 

335/635/835 . 

394,912  dozen. 

336/636  . 

254,782  dozen. 

338/339  . 

1,647,881  dozen. 

340 . 

229,304  dozen. 

341/641  . 

541,412  dozen. 

342/642  . 

471,347  dozen. 

345 . 

242,043  dozen. 

347/348/847 . 

665,618  dozen. 

351/651  . 

191,086  dozen. 

359-H/659-H8  .... 

1,117,749  kilograms. 

433 . 

9,287  dozen. 

434  . 

1 1 ,464  dozen. 

-  435 . 

52,097  dozen. 

438  . 

17,197  dozen. 

442 . 

19,970  dozen. 

638/639  . 

1,942,146  dozen. 

640  . 

420,390  dozen. 

645/646  . 

254,782  dozen. 

647/648  . 

907,024  dozen. 

’  The  limits  have  r 

lot  been  adjusted  to  ac- 

count  for  any  imports  exported  after  December 
31,  1994. 

2  Category  301 -P:  only  HTS  numbers 
5206.21.0000,  5206.22.0000,  5206.23.0000, 
5206.24.0000,  5206.25.0000,  5206.41.0000, 
5206.42.0000,  5206.43.0000,  5206.44.0000 
and  5206.45.0000. 

3  Category  301-0:  only  HTS  numbers 
5205.21.0000,  5205.22.0000,  5205.23.0000, 
5205.24.0000,  5205.25.0000,  5205.41.0000, 
5205.42.0000,  5205.43.0000,  5205.44.0000 
and  5205.45.0000. 

^Category  369-D:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

5  Category  369-S;  only  HTS  number 
6307.10.2005. 

®  Category  604-A;  only  HTS  number 
5509.32.0000. 

^Category  669-P:  only  HTS  numbers 
6305.31.0010,  6305.31 .0020  and 

6305.39.0000. 


®  Category  359-H:  only  HTS  numbers 
6505.90.1540  and  6505.90.2060;  Category 
659-H:  only  HTS  numbers  6502.00.9030, 
6504.00.9015,  6504.00.9060,  6505.90.5090, 
6505.90.6090,  6505.90.7090  and 

6505.90.8090. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

The  conversion  factors  for  merged 
Categories  359-H/659-H  and  638/639  are 
11.5  and  12.96,  respectively. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(lJ. 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  95-8282  Filed  4-4-95;  8:45  am] 
BILLING  CODE  3510-OR-F 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  Republic  of 
Turkey 

March  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  April  6, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  limits  agreed  upon 
by  the  Governments  of  the  United  States 
and  the  Republic  of  Turkey,  as  notified 
to  the  Uruguay  Round  Textiles 
Monitoring  Body  (TMB),  are  being 
amended  to  establish  limits  for  the 
period  beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 
Pursuant  to  the  ATC,  these  limits 
supersede  those  notified  to  the  TMB 
contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  July  29  and  August  6, 1991, 
as  amended,  and  the  Memorandum  of 
Understanding  (MOU)  dated  October  5, 
1994  between  the  Governments  of  the 
United  States  and  the  Republic  of 
Turkey. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D,  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  T extile  A greemen  ts. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner;  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  ,  entry 

into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Turkey  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31, 1995,  in  excess  of  the 
following  limits.  These  limits  supersede 
those  contained  in  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  July  29  and  August  6, 1991,  as 
amended  and  extended,  and  the 
Memorandum  of  Understanding  dated 
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October  5, 1994  between  the  Governments  of 
the  United  States  and  the  Republic  of  Turkey. 


Category 


Fabric  Group 
219,  313,  314,  315, 
317,  326.  617, 
625/626/627/628/ 
629,  as  a  group. 


Sublevel  in  Fabric 
Group 

625/626/627/628/ 

629. 


Limits  not  in  group 

200  . 

300/301  . 

335  . 

336/636  . 

338/339/638/639  .. 


340/640 


341/641 


342/642 


Twelve-month  restraint 
limit  ’ 


141,404,089  square 
meters  of  which  not 
more  than 
32,313,717  square 
meters  shall  be  in 
219:  39,494,543 
square  meters  shall 
be  in  313; 
22,978,643  square 
meters  shall  be  in 
314;  30,877,553 
square  meters  shall 
be  in  315; 
32,313,717  square 
meters  shall  be  in 
317;  3,590,412 
square  meters  shall 
be  in  326; 

21 ,542,479  square 
meters  shall  be  in 
617. 


Category 


14,546,560  square  me¬ 
ters  of  which  not 
more  than  5,818,624 
square  meters  shall 
be  in  625;  5,818,624 
square  meters  shall 
be  in  626;  5,818,624 
square  meters  shall 
be  in  627;  5,818,624 
square  meters  shall 
be  in  628;  and 
5,818,624  square 
meters  shall  be  in 
629. 


347/348 


350  . 

351/651 

361  . 

369-Se 

410/624 


1,363,441  kilograms. 

6,638,496  kilograms. 

286,630  dozen. 

675,172  dozen. 

4,203,906  dozen  of 
which  not  more  than 
2.606,422  dozen 
shall  be  in  Cat¬ 
egories  338-S/339- 
S/638-S/639-S2. 

1,353,617  dozen  of 
which  not  more  than 
384,987  dozen  shall 
be  in  shirts  made 
from  fabric  of  two  or 
more  colors  in  the 
warp  and/or  the  filling 
in  Categories  340-Y/ 

640- Y3 

1 ,336,760  dozen  of 
which  not  more  than 
467,866  dozen  shall 
be  in  blouses  rrtade 
from  fabric  of  two  or 
iTwre  colors  in  the 
warp  and/or  the  filling 
in  Categories  341-Y/ 

641 - Y-*. 

751 ,607  dozen. 


448 

604 

611 


Twelve-month  restraint 
limit  ’ 


4,089,253  dozen  of 
which  not  more  than 
1 ,422,420  dozen 
shall  be  in  trousers  in 
Categories  347-T/ 
348-T5. 

426,276  dozen. 

681 ,543  dozen. 

1,433,150  numbers. 

1 ,481 ,604  kilograms. 

1 ,063,098  square  me¬ 
ters  of  which  not 
more  than  687,887 
square  meters  shall 
be  in  Category  410. 

36,479  dozen. 

1,710,206  kilograms. 

42,784,000  square  me¬ 
ters. 


'The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31.  1994. 

338-S;  only  HTS  numbers 
6105.10.0010,  6105.10.0030, 
6109.10.0027,  6110.20.1025, 
61 1 0.20.2065,  61 1 0.90.9068, 
and  6114.20.0005;  Category 
HTS  numbers  6104.22.0060, 
6106.10.0010, 

6106.90.3010, 

6110.20.2045, 

6112.11.0040, 
and  6117.90.9020;  Category  638-S:  all  HTS 
numbers  except  6109.90.1007,  6109.90.1009, 
6109.90.1013  and  6109.90.1025;  Category 
639-S:  all  HTS  numbers  except 

6109.90.1050,  6109.90.1060,  6109.90.1065 

and  6109.90.1070. 

3  Category  340-Y:  only  HTS  numbers 

-  6205.20.2020,  6205.20.2046, 

and  6205.20.2060;  Category 
HTS  numbers  6205.30.2010, 
6205.30.2050  and 


2  Category 
6103.22.0050, 
6105.90.8010, 
6110.20.2040, 
6112.11.0030 
339-S:  only 
6104.29.2049, 
6106.90.2510, 
6110.20.1030, 
6110.90.9070, 


6106.10.0030, 
6109.10.0070, 
61 10.20.2075, 
6114.20.0010 


6205.20.2015, 
6205.20.2050 
640-Y:  only 
6205.30.2020, 
6205.30.2060. 

^Category 

6204.22.3060, 


341-Y:  only  HTS  numbers 
6206.30.3010,  6206.30.3030 
and  6211.42.0054;  Category  M1-Y:  only  HTS 
numbers  6204.23.0050,  6204.29.2030, 

6206.40.3010  and  6206.40.3025. 

s  Category  347-T:  only  HTS  numbers 
6103.19.2015,  6103.19.9020,  6103.22.0030, 
6103.42.1040, 

6113.00.9038, 

6203.22.3020, 

6203.42.4015, 

6203.42.4045, 

6211.20.1520, 

and  621 1 .32.0040;  Category  ^8-T:  only  HTS 
numbers  6104.12.0030,  6104.19.8030, 

6104.22.0040,  6104.29.2034. 

6104.69.8022, 

6117.90.9060, 

6204.22.3040, 

6204.62.4005. 

6204.62.4030, 

6204.69.6010, 

6211.20.1550, 

6211.42.0030  and  6217.90.9050. 

®  Category  369-S:  only  HTS 
6307.10.2005. 


6103.42.1020, 

6112.11.0050, 

6203.19.9020, 

6203.42.4010, 

6203.42.4035, 

6210.40.9033, 


6103.49.8010, 

6203.19.1020, 

6203.42.4005, 

6203.42.4025, 

6203.49.8020, 

6211.20.3810 


6104.62.2025, 

6113.00.9042, 

6204.19.8030, 

6204.62.3000, 

6204.62.4020, 

6204.62.4050, 

6210.50.9060, 


6104.62.2010, 

6112.11.0060, 

6204.12.0030, 

6204.29.4034, 

6204.62.4010, 

6204.62.4040, 

6204.69.9010, 

6211.20.6810, 


number 


Imports  charged  to  these  category  limits  for 
the  periods  January  1, 1994  throu^ 
December  31, 1994  and  July  1, 1994  through 
December  31, 1994  (Category  611)  shall  be 
charged  against  those  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  those  periods  have 


been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustments  in  the  future  pursuant  to  the 
ATC  and  any  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  T extile  Agreemen  ts. 

(FR  Doc.  95-8280  Filed  4^-95;  8:45  ami 
BILUNG  CODE  3S10-OR-F 


Announcement  of  Import  Restraint 
Limits  Certain  Cotton,  Man-Made  Fiber 
Silk  Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  United  Arab 
Emirates 

March  30, 1995 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
and  adjusting  limits, 

EFFECTIVE  DATE:  April  21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
January  26, 1991  and  February  5, 1991, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
the  United  Arab  Emirates  establishes 
limits  for  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995.  The  limits  for 
Categories  226/313,  326,  334/634,  335/ 
635/835,  351/651,  363,  369-0,  369-S 
and  647/648  have  been  reduced  for 
carryforward  used  during  1994. 
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These  limits  will  be  subject  to 
revision  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  on  the  date  that  the  United  Arab 
Emirates  becomes  a  member  of  the 
World  Trade  Organization. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1995  limits.  The  1995  levels  for 
Categories  315  and  361  are  zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notices  59  FR  65531, 
published  on  December  20, 1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

JUta  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  January  26, 1991  and 
February  5, 1991,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  United  Arab  Emirates;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended 
and  extended,  you  are  directed  to  prohibit, 
effective  on  April  21, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  United 
Arab  Emirates  and  exported  during  the 
twelve-month  period  beginning  on  January  1, 
1995  and  extending  through  Dmember  31, 
1995,  in  excess  of  the  following  levels  of 
restraint: 


Category 

Twelve-month  restraint 
limit' 

219 . 

984,967  square  me¬ 
ters. 

226/313  _ _ _ 

1,509,052  square  me^ 
ters. 

315 . 

—0—. 

317 . 

27,171,497  square  me- 

ters. 

326  . . . 

1,483,973  square  me¬ 
ters. 

334/634  _ 

189,372  dozen. 

Category 

Twelve-month  restraint 
limit' 

335/635/835  . 

128,611  dozen. 

336/636  . 

173,969  dozen. 

338/339  . 

496,482  dozen  of 
which  not  more  than 
330,987  dozen  shall 
be  in  Categories 
338-S/339-S2. 

340/640  . 

307,792  dozen. 

341/641  . 

269,519  dozen. 

342/642  . 

214,117  dozen. 

347/348  . 

368,815  dozen  of 
which  not  more  than 
184,407  dozen  shall 
be  in  Categories 
347-T/348-T3. 

351/651  . . . 

145,185  dozen. 

352  . 

283,704  dozen. 

361  . 

363  . 

5,000,000  numbers. 

369-0  <  . . 

500,572  kilograms. 

369-S 5  . 

68,857  kilograms. 

638/639  . 

200,734  dozen. 

647/648  . 

271,433  dozen. 

847  . 

180,660  dozen. 

'The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1994.' 

2  Category  336-S:  only  HTS  numbers 

6103.22.0060,  6105.10.0010,  6105.10.0030, 
6106.90.8010,  6109.10.0027,  6110.20.1025, 
611020.2040,  6110.20.2065,  6110.90.9068, 
6112.11.0030  and  6114.20.0005;  Category 

339-S:  only  HTS  numbers  6104.22.00^, 
610429.2049,  6106.10.0010,  6106.10.0030, 
6106.90.2510,  6106.90.3010,  6109.10.0070, 
611020.1030,  6110.20.2045,  6110:20.2075, 
6110.90.9070,  6112.11.0040,  6114.20.0010 
and  6117.90.9020. 

3  Category  347-T:  only  HTS  numbers 

6103.19.2015,  6103.19.9020,  6103.22.0030, 
6103.42.1020,  6103.42.1040,  6103.49.8010, 
6112.11.0050,  6113.00.9038,  6203.19.1020, 
6203.19.9020,  6203.22.3020,  6203.42.4006, 
6203.42.4010,  6203.42.4015,  6203.42.4025, 
6203.42.4035,  6203.42.4045,  6203.49.8020, 
6210.40.9033,  6211.20.1520,  6211.20.3810 
and  6211.32.0040;  Category  348-T:  only  HTS 
numbers  6104.12.0(^,  6104.19.8030, 

6104.22.0040,  6104.29.2034,  6104.62.2010, 
6104.62.2025,  6104.69.8022,  6112.11.0060, 
6113.00.9042,  6117.90.9060,  6204.12.0030, 
6204.19.8030,  6204.22.3040,  6204.29.4034, 
6204.62.3000,  6204.62.4005,  6204.62.4010, 
6204.62.4020,  6204.62.4030,  6204.62.4040, 
6204.62.4050,  6204.69.6010,  6204.69.9010, 
6210.50.9060,  6211.20.1550,  6211.20.6810, 
6211.42.0030  and  6217.90.9050. 

^Category  369-0:  ail  HTS  numbers  except 
6307.10.2005  (Category  369-S). 

5  Category  369-S:  only  HTS  number 

6307.10.2005. 


Impmrts  charged  to  these  category  limits  for 
the  periods  December  27, 1992  through 
December  31, 1994  (Category  219),  March  1, 

1993  through  December  31, 1994  (Categories 
226/313),  July  28, 1993  through  D^ember  31, 

1994  (Category  317),  October  28, 1993 
through  December  31, 1994  (Categories  326, 
335/635/835  and  369-S),  and  January  1, 1994 
and  extendii^  through  December  31, 1994 
(remaining  categoric^  shall  be  charged 
against  those  levels  of  restraint  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  fOT  those  periods  have  been 
exhausted  by  previous  entries,  such  goods 


shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

Should  the  United  Arab  Emirates  become 
a  member  of  the  World  Trade  Organization 
(WTO),  the  limits  set  forth  above  will  be 
subject  to  adjustment  in  the  future  pursuant 
to  the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-8297  Filed  4^-95;  8:45  am) 

BILLING  CODE  SStO-DR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program 

ACTION:  Notice. 


The  FY  1995  Strategic  Investment 
Plan  of  the  Strategic  Environmental 
Research  and  Development  Program 
(SERDP)  is  available  for  public  review 
for  a  period  of  30  days. 

This  document  is  available  for  public 
review  at  2200  Clarendon  Boulevard, 
Suite  900,  Arlington,  VA  22201,  To 
schedule  an  appointment,  contact  Mr. 
Blake  Henke  at  703  525-5300  extension 
546. 

Dated:  March  29, 1995. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  95-8238  Filed  4-4-95;  8:45  am] 
BILUNQ  CODE  S000-04-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
New  World  Vista  Directed  Energy  Panel 
will  meet  on  21  April  1995  at  Kirtland 
Air  Force  Base,  New  Mexico  from  8  a.m. 
to  5  p.m. 

The  purpose  of  the  meeting  is  to 
receive  briefings  and  have  discussions 
concerning  Directed  Energy, 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
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of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-0404. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liasion  Officer. 
IFR  Doc.  95-6375  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  391IM>1-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
New  World  Vista  Space  Technology 
Panel  and  Space  Applications  will  meet 
on  22-23  Jime  1995  at  the  Aerospace 
Corporation,  El  Segundo,  CA  from  8 
a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
receive  briefings  and  have  discussions 
concerning  Space  Technology. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8404. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-8376  Filed  4-4-95;  8:45  am) 
BILUNQ  CODE  391(M>1-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
New  World  Vista  Space  Technology 
Panel  will  meet  on  10-12  May  1995  at 
Lincoln  Laboratory,  MA  from  8  a.m.  to 
5  p.m.  The  purpose  of  the  meeting  is  to 
receive  briefings  and  have  discussions 
concerning  Space  Technology. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8404. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-8377  Filed  4-4-95;  8:45  am) 
BILUNQ  CODE  3910-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory 
Board’s  Spring  General  Membership 
Meeting  (New  World  Vistas  Workshop) 
will  meet  on  2-5  May  1995  at  Maxwell 
AFB,  AL  from  0800  to  5  p.m. 
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The  purpose  of  the  meeting  is  to 
fulfill  the  yearly  Spring  general 
membership  requirement  and  to  provide 
information  and  insight  into  the 
challenging  agenda  issues  as  set  forth  in 
Spacecast  20/20  and  New  World  Vistas. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8845. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liasion  Officer. 

[FR  Doc.  95-8378  Filed  4-4-95;  8:45  am) 
BILUNQ  CODE  3910-01-P 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting; 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  25-27  April  1995. 

Time  of  Meeting:  0800-1700,  25  &  26  April 
1995;  0800-1730,  27  April  1995. 

Place:  Arlington.  VA. 

Agenda:  The  Army  Science  Board’s 
Logistics  and  Sustainability  Subgroup  will 
meet  for  discussions  focused  on  current 
doctrine,  missions,  functions,  force  structures 
and  modules,  and  technologies  reference 
Army  Logistical  Support  to  Military 
Operations  Other  Than  War.  Briefings  will  be 
provided  covering  logistics  perspectives  in 
UN  policies,  NGOs,  PVOs,  medical  logistics, 
MOOTW  and  Reserve  and  National  Guard 
elements  and  lessons  learned  from  Haiti. 
These  meetings  will  be  closed  to  the  public 
in  accordance  with  Section  552b(c)  of  Title 
5,  U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C.,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  The 
ASB  Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further  information  at 
(703) 695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  95-8246  Filed  4-4-95;  8:45  am] 
BILUNQ  CODE  3710-0S-M 


Intent  to  Supplement  the  December 

1991  Joint  EIS/EIR  (Environmental 
Impact  Statement/Environmental 
Impact  Report)  for  the  ARWI  (American 
River  Watershed  Investigation) 
Originally  Filed  With  EPA  in  January 

1992  With  a  Joint  DSEIS/SDEIR  (Draft 
Supplemental  Environmental  Impact 
Statement/Supplementai  Draft 
Environmental  Impact  Report)  on  the 
ARWI 

AGENCIES:  U.S.  Army  Corps  of. 

Engineers,  DOD,  in  cooperation  with  the 
State  of  California,  The  Reclamation 
Board,  and  with  the  Sacramento  Area 
Flood  Control  Agency. 

ACTION:  Notice  of  intent  to  prepare  a 
joint  DSEIS/SDEIR. 

SUMMARY:  The  reevaluation  of  the  ARWI 
includes  a  DSEIS/SDEIR  identifying  and 
assessing  new  flood  control  alternatives 
and  reanalyzing  measures  presented  in 
the  December  1991  EIS/EIR.  When 
complete,  this  document  will  become 
part  of  the  SIR  (Supplemental 
Information  Report).  The  DSEIS/SDEIR 
will  describe  the  significance  of  the 
impacts  of  potential  alternatives  on  the 
area’s  natural  and  cultural  resources  and 
mitigation  requirements  for  the 
alternatives  evaluated.  The  study  area 
includes  lands  within  the  American 
River  watershed  and  the  Deer  Creek  area 
of  the  Cosumnes  River  basin.  These 
alternatives  examined  in  detail  include 
construction  of  a  peak  flow  detention 
dam,  with  various  outlet  configurations, 
near  Auburn  on  the  North  Fork, 
American  River;  modifications  to 
Folsom  Dam;  levee  improvements  on 
the  lower  American  River;  and 
increasing  the  flood  storage  allocation 
space  in  Folsom  Reservoir. 

FOR  FURTHER  INFORMATION: 

Please  address  comments  and/or 
questions  regarding  this  DSEIS/SDEIR  to 
Colonel  John  N.  Reese,  District 
Engineer,  ATTN:  Mr.  Michael  Welsh, 
Planning  Division,  Environmental 
Planning  Section,  CESPK-PD-R,  U.S. 
Army  Corps  of  Engineers,  1325  J  Street, 
Sacramento,  California  95814-2922, 
telephone  area  code  (916)  557-6718. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

A  DSEIS/SDEIR  prepared  by  the 
Corps  of  Engineers,  the  State  of 
California,  The  Reclamation  Board  and 
Department  of  Water  Resources,  and 
SAFCA  (the  Sacramento  Area  Flood 
Control  Agency)  will  expand  upon  the 
ARWI  feasibility  report  approved  by  the 
Board  of  Engineers  for  Rivers  and 
Harbors  in  June  1992.  This 
supplemental  investigation  will  identify 
and  assess  new  flood  control  measures 
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and  reevaluate  previously  studied 
measures  using  new  baseline 
conditions. 

The  Defense  Appropriations  Act  of 
1993  authorized  the  Natomas  portion  of 
the  project,  subject  to  certain  conditions 
being  complied  with.  Since  that  time, 
SAFCA  has  applied  for,  and  received,  a 
Department  of  the  Army  Permit 
pursuant  to  Section  404(b)(1)  of  the 
Clean  Water  Act  to  construct  the  levees 
described  in  the  1991  EIS/EIR.  As  part 
of  the  permit  review  process,  SAFCA 
prepaid  and  circulated  a  separate 
NEPA/CEQA  (National  Environmental 
Policy  Act,  and  the  California 
Environmental  Quality  Act)  document 
describing  the  Natomas  levee  work. 

Work  was  initiated  on  the  local  project 
in  1994,  and  is  expected  to  be 
completed  in  1997.  The  Bureau  of 
Reclamation  and  SAFCA  have  entered 
into  an  interim  agreement  to  reoperate 
Folsom  Reservoir  to  remove  the 
Sacramento  area  from  flooding  from 
storm  events  having  a  one  percent 
chance  of  occurring  in  any  given  year. 
This  agreement  is  for  a  five  year  period, 
and  may  be  extended  an  additional  flve 
year  period,  if  mutually  agreed  upon. 

The  Defense  Appropriations  Act  of 
1993  also  authorized  this  reevaluation 
of  the  ARWI.  This  reevaluation  analyzes 
the  American  River  watershed  for  its 
contribution  to  Sacramento  area 
flooding.  The  DSEIS/SDEIR  will  fulfill 
requirements  of  NEPA  and  CEQA.  The 
document  will  discuss  alternatives  and 
plan  features  and  impacts  on  the 
American  River  watershed  areas  natural 
resources.  The  results  of  the 
investigations  will  be  presented  in  a 
final  SIR/EIS/EIR  combined  report 
submitted  to  Corps  headquarters  for 
approval  and  eventual  submission  for 
congressional  consideration  in  mid 
1996. 

2.  Alternatives 

The  SIR  and  accompanying  DSEIS/ 
SDEIR  will  reassess  flood  control  plans 
that  consider  improvements  within  the 
American  River  watershed  and  the  Deer 
Creek  area  to  increase  protection  to  the 
Sacramento  area  from  flooding  on  the 
American  River.  In  addition  to  the 
alternatives  discussed  in  the  1991 
Feasibility  Report  and  a  no  action 
alternative,  this  DSEIS/SDEIR  will 
analyze  the  following  major  alternatives: 

Increase  Folsom  Reservoir  Storage — 
This  alternative  includes  modifying  the 
outlets  and  spillway  at  Folsom  Dam, 
and  requiring  that  tetween  495,000  and 
670,000  acre-feet  of  space  be  reserved  in 
the  reservoir  each  year,  depending  on 
the  amoimt  of  water  contained  in  the 
private  reservoirs  on  the  north  and 
middle  forics  of  the  American  River. 


Folsom  Storage/Step  Release 
Alternative — This  alternative  includes 
modifying  the  spillway  and  outlets  at 
Folsom  Dam,  requiring  that  between 
400,000  and  670,000  acre-feet  of  space 
be  reserved  in  the  reservoir  each  year, 
modify  the  levees  along  the  lower 
American  River  to  accommodate  an 
objective  release  of  145,000  cfs  with  a 
maximum  step  release  of  180,000  cfs, 
and  lengthen  and  modify  the 
Sacramento  Weir  and  bypass  and 
modify  the  levees  along  Yolo  Bypass  to 
accommodate  the  increased  flows. 

Maximum  Objective  Release 
Alternative — ^This  alternative  includes 
modifying  the  spillway  and  outlets  at 
Folsom  Dam,  requiring  that  between 
425,000  and  670,000  acre-feet  of  space 
be  reserved  in  the  reservoir  each  year, 
modify  the  levees  along  the  lower 
American  River  to  accommodate  an 
objective  release  of  180,000  cfs,  and 
lengthen  and  modify  the  Sacramento 
Weir  and  bypass  and  modify  the  levees 
along  Yolo  Bypass  to  accommodate  the 
increased  flows. 

Flood  Detention  Dam  Alternative — 
This  alternative  consists  of  a  498-foot 
high  concrete  gravity  dam  constructed 
using  roller  compacted  concrete.  This 
dam  would  be  constructed  on  the  North 
Fork  American  River  near  Auburn,  and 
would  be  able  to  temporarily  detain 
approximately  894,000  acre-feet  of 
water  during  a  major  storm  event.  The 
dam  would  have  20  operable  gates  and 
2  ungated  sluices  to  control  the 
drawdown  rate  and  minimi2%  the  affects 
of  inundation  during  inundation  events. 
The  operation  of  Folsom  Reservoir 
would  be  returned  to  a  fixed  space 
requirement  of  400,000  acre-feet  of 
storage.  The  objective  releases  from 
Folsom  Dam  would  remain  at  115,000 
cfs. 

The  DSEIS/SDEIR  will  analyze 
impacts  and  mitigation  requirements, 
which  them  becomes  part  of  the 
project’s  mitigation  commitment  in 
compliance  with  Federal  and  State 
statutes. 

3.  Public  Involvement 

a.  A  notice  outlining  the  ARWI  and 
tentatively  proposed  alternatives  was 
sent  to  public  agencies,  organizations, 
and  individuals  in  the  study  area  prior 
to  the  first  public  forum  conducted  in 
November  1993.  Additional  public 
forums,  meetings,  and  workshops  were 
conducted  during  the  remainder  of 
1993,  and  throughout  1994.  The  initial 
notice  and  subsequent  public  meetings 
provided  the  public  an  opportunity  to 
identify  their  concerns  on  area  flooding 
and  on  significant  natural  resources  in 
the  area.  Responses  to  the  notice  and 
public  hearings  helped  develop  an 


environmental  inventory  for  use  in 
preparing  the  DSEIS/SDEIR. 

b.  The  feasibility  report  was 
completed  in  December  1991.  Prior  to 
its  completion,  comments  were  received 
fium  the  public  concerning  the  flood 
control  alternatives  and  environmental 
impacts  of  those  alternatives.  Numerous 
public  workshops  and  coordinating 
meetings  were  held  to  assist  the  State 
and  SAFCA  to  determine  a  preferred 
flood  control  plan.  For  the  restudy  of 
the  ARWI  this  process  will  continue 
with  a  final  SEIS/EIR  and  SIR  scheduled 
for  December  1995.  Coordination  has 
been  maintained  with  Federal,  State  and 
local  agencies,  concerned  individuals 
and  organizations.  Through  this  Notice 
of  Intent,  all  segments  of  the  affected 
public  and  agencies  are  invited  to 
participate  in  this  reevaluation.  * 

c.  Significant  issues  discussed  in  the 
public  meetings  include  the  degree  of 
protection  offered  by  the  alternatives, 
hydrology  of  the  area,  planning 
objectives,  alternatives  analysis,  impacts 
on  fish  and  wildlife  resources, 
recreation,  endangered  species, 
vegetation,  esthetics,  cumulative 
impacts,  cultural  resources  and, 
hazardous  and  toxic  waste;  and  the 
mitigation  requirements  to  compensate 
for  impacts  to  significant  resources. 

d.  Other  agency  review  and 
consultation  for  this  DSEIS/SDEIR  will 
occur  with  the  U.S.  Fish  and  Wildlife 
Service  who  will  provide  a  Fish  and 
Wildlife  Coordination  Act  Report  under 
authority  of  the  Fish  and  Wildlife 
Coordination  Act.  The  National  Marine 
Fisheries  Service  will  provide 
information  on  the  anadromous  fishery 
of  both  the  American  and  Sacramento 
rivers  under  the  Anadromous  Fish 
Conservation  Act.  In  addition,  both 
agencies  will  provide  information  and 
opinions  on  how  best  to  avoid  impacts 
to  species  protected  under  the 
Endangered  Species  Act  under  their 
jurisdictions.  Coordination  on  cultural 
resources  will  be  accomplished  through 
tlie  State  Historic  Preservation  Office  in 
accordance  with  the  National  Historic 
Preservation  Act.  Water  quality  issues 
will  be  addressed  by  an  updated 
evaluation  conducted  pursuant  to 
Section  404(b)(1)  of  the  Clean  Water 
Act,  and  will  include  coordination  with 
the  California  Regional  Water  duality 
Control  Board  and  the  United  States 
Environmental  Protection  Agency.  All 
resource  agency  input,  including 
recommendations  on  avoiding  or 
minimizing  impacts  to  natural 
reso\irces,  becomes  part  of  the  final 
ARWI  SEIS/EIR. 
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4.  Availability 

The  E>SEIS/SDE1R  is  scheduled  to  be 
distributed  for  public  review  and 
comment  in  August  1995.  All  interested 
persons  are  encouraged  to  respond  to 
this  notice  and  provide  a  current 
address  if  you  wish  to  be  contacted 
about  the  DSEIS/SDEIR  public 
involvement  process. 

Dated:  March  24, 1995. 

Michael  P.  Sluhr, 

LTC,  EN,  Colonel,  Cc»j)s  of  Engineers  Deputy 
District  Engineer. 

(FR  Doc  95-8241  Filed  4-4-95;  8:45  amj 
BILUNG  CODE  SOOO-BF-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.165A] 

Magnet  Schools  Assistance  Program 

AGENCY:  Department  of  Education. 
ACTION:  Correction. 

SUMMARY:  On  March  20, 1995,  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  inviting 
applications  under  the  Magnet  Schools 
Assistance  Program.  On  page  14869,  in 
the  first  column,  next  to  the  last 
paragraph,  the  date  applicants  must 
submit  proof  to  the  Etepartment  of 
Education  of  approval  of  all 
modifications  to  their  plans  should  be 
changed  from  April  17, 1995  to  June  9, 
1995. 

FOR  FURTHER  INFORMATION  CWTACT: 

Steven  L.  Brockhouse,  U.S.  Department 
of  Education,  600  Independence  Avenue 
SW.,  Portals  Room  4509,  Washington, 
D.C.  20202-6140.  Telephone  (202)  260- 
2476.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C  3021-3032. 
Dated:  March  30, 1995. 

Thomas  W.  Payzant, 

Assistant  Secretary,  Elementary  and 
Secondary  Education. 

(FR  Doc.  95-8255  Filed  4-4-95;  8:45  am) 
BILLING  CODE  40ei>-*1-^ 


DEPARTMENT  OF  ENERGY 

Reimbursement  for  Costs  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Processing  Sites 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 


ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availability  of  funds  for 
reimbursements  in  fiscal  year  1995. 

SUMMARY:  This  Notice  announces  the 
Department  of  Energy’s  acceptance  of 
claims  for  reimbursem«it  and  the 
availability  of  approximately  $41.7 
million  in  funds  for  fiscal  year  1995  for 
reimbursements  of  certain  costs  of 
remedial  action  at  eligible  active 
uranium  and  thorium  processing  sites 
pursuant  to  Title  X  of  the  Energy  Policy 
Act  of  1992.  The  Department  of  Energy 
anticipates  that  claims  submitted  by 
licensees  in  fiscal  year  1995  together 
with  outstanding  approved  claims  horn 
fiscal  year  1994  will  exceed  $41.7 
million  and  would  therefore  be  subject 
to  prorated  payment.  In  addition,  the 
Department  of  Energy  is  announcing  an 
adjustment  for  inflation  to  the  statutory 
per  dry  short  ton  limit  on 
reimbursement  to  mranium  licensees 
and  the  aggregate  limit  on 
reimbursement  to  uranium  and  thorium 
licensees.  Lastly,  the  Department  of 
Energy  is  announcing  changes  in  the 
quantity  of  Federal-related  or  total  dry 
short  tons  of  byproduct  material  and 
Federal  reimbursement  ratio  for  the 
Western  Nuclear  Incorporated,  Split 
Rock  mill  site,  in  Jeffrey  City,  Wyoming, 
and  the  American  Nuclear  Corporation, 
Gas  Hills  mill  site,  in  Gas  Hills, 
Wyoming,  and  the  preliminary  per  dry 
short  ton  limit  on  reimbursement  to 
uranium  licensees. 

DATES:  The  closing  date- for  the 
submission  of  claims  for  reimbursement 
in  fiscal  year  1995  is  June  16, 1995. 
ADDRESSES:  Claims  may  be  mailed  to  the- 
Environmental  Restoration  Division, 

U.S.  Department  of  Energy,  2155 
Louisiana  NE.,  Suite  10000, 
Albuquerque,  NM  87110.  All  claims 
should  be  addressed  to  the  attention  of 
James  B.  Coffey  and  sent  by  registered 
or  certified  mail,  return  receipt 
requested. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Coffey,  Environmental 
Restoration  Division,  U.S.  Department 
of  Energy,  (505)  845-4628. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  published  a  final 
rule  under  10  CFR  part  765  in  the 
Federal  Register  on  May  23, 1994  (59 
FR  26714)  to  implement  the 
requirements  of  Title  X  of  the  Energy 
Policy  Act  of  1992  (sections  1001-1004 
of  Pub.  L.  102-486, 42  U.S.C  2296a  et 
seq.)  and  to  establish  the  procedures  for 
eligible  licensees  to  submit  claims  for 
reimbursement.  Title  X  requires  the 
Department  of  Energy  to  reimburse 
eligible  uranium  and  thorium  licensees 
for  certain  costs  of  decontamination. 


decommissioning,  reclamation,  and 
other  remedial  action  incurred  hy 
licensees  at  active  uranium  and  thorium 
processing  sites  to  remediate  byproduct 
material  generated  as  an  inddrat  of 
sales  to  the  United  States  Government, 
To  be  reimbursable,  costs  of  remedial 
action  must  be  for  work  which  is 
necessary  to  comply  with  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq.]  or,  where 
appropriate,  with  requirements 
established  by  a  state  pursuant  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021).  Claims  for 
reimbursement  of  costs  of  remedial 
action  must  be  supported  by  reasonable 
documentation  as  determined  by  the 
Department  of  Energy  in  accordance 
with  10  CFR  part  765.  Section 
1001(b)(2)  of  the  Energy  Policy  Act  of 

1992  limits  the  amount  of 
reimbursement  paid  to  any  one  licensee 
of  an  active  uranium  site  to  an  amount 
not  to  exceed  $5.50,  as  adjusted 
annually  for  inflation,  multiplied  by  the 
dry  short  tons  of  byproduct  material 
located  at  the  site  on  October  24, 1992, 
and  generated  as  an  inddent  of  sales  to 
the  United  States.  Total  reimbursement, 
in  the  aggregate,  for  work  performed  at 
the  active  uranium  processing  sites  shall 
not  exceed  $270  million,  as  adjusted 
annually  for  inflation.  Total 
reimbursement  for  work  performed  at 
the  active  thorium  processing  site  shall 
not  exceed  $40  million,  as  adjusted 
annually  for  inflation,  and  is  limited  to 
costs  incurred  for  offsite  disposal. 

Funds  for  reimbursement  will  be 
provided  from  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  at  the  United  States 
Department  of  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C  1341). 

To  make  the  inflation  adjustments 
indicated  above,  the  Department  of 
Energy  is  required  by  10  CFR  765.12  to 
apply  the  Consumer  Price  Index-Urban 
(CPI-U)  annually,  beginning  in  1994, 
using  the  CPI-U  as  publish^  by  the 
Bureau  of  Labor  Statistics  within  the 
Department  of  Commerce  for  the 
preceding  calendar  year.  The  CPI-U  for 

1993  was  1.030.  Therefore,  the  adjusted 
values  of  the  $5.50  per  dry  short  ton, 
$270  million,  and  $40  million  statutory 
ceilings  in  1994  were  $5.67  per  dry 
short  ton,  $278.1  million,  and  $41.2 
million,  respectively  (i.e.,  $5.50,  $270 
million,  and  $40  million  multiplied  by 
1.030  equals  $5.67,  $278.1  million,  and 
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$41.2  million,  respectively).  In  1994,  the 
Department  of  Energy  issued  the  first 
reimbursements  to  uranium  and 
thorium  licensees  totaling 
$33,368,448.46  and  $7,000,351.53, 
respectively.  Subsequently,  the  total 
remaining  reimbursement  ceiling  for 
uranium  and  thorium  licensees  in  1994 
was  $244,731,551.54  and 
$34,199,648.47.  The  CPI-U  for  1994  was 
i:027.  Therefore,  the  adjusted  values  of 
the  per  dry  short  ton  ceiling  and  the 
total  remaining  reimburtement  ceiling 
for  uranium  and  thorium  licensees  for 
1995  are  $5.82,  $251,339,303.43,  and 
$35,123,038.98.  These  amounts  were 
determined  by  multiplying  the  ceiling 
values  for  1994  by  1.027. 

The  Department  of  Energy  published 
its  determination  on  the  Federal-related 
and  total  dry  short  tons  of  byproduct 
material  and  Federal  reimbursement 
ratio  for  each  eligible  active  uranium 
processing  site  in  the  May  23, 1994, 
Federal  Register  (59  FR  26714).  Since 
then,  additional  records  were  rnade 
available  to  the  Department  of  Energy 
on  the  quantities  of  dry  short  tons  of 
byproduct  material  at  the  Western 
Nuclear  Incorporated,  Split  Rock  mill 
site  in  Jeffrey  City,  Wyoming,  and  the 
American  Nuclear  Corporation,  Gas 
Hills  mill  site,  in  Gas  Hills,  Wyoming. 
After  reviewing  these  records,  the 
Department  of  Energy  is  revising  the 
quantity  of  Federal-related  or  total  dry 
short  tons  of  byproduct  material  and 
Federal  reimbursement  ratio  for  these 
two  uranium  processing  sites.  The 
Department  of  Energy  has  determined 
that  the  quantity  of  Federal-related  and 
total  dry  short  tons  of  byproduct 
material  at  the  Western  Nuclear 
Incorporated  site  as  of  October  24, 1992, 
is  3.626  million  dry  short  tons  and  8.2 
million  dry  short  tons,  respectively:  and 
the  quantity  of  Federal-related  dry  short 
tons  of  byproduct  material  at  the 
American  Nuclear  Corporation  site  as  of 
October  24, 1992,  is  2.202  million  dry 
short  tons.  The  total  quantity  of  dry 
short  tons  of  byproduct  material  for  the 
American  Nuclear  Corporation  site, 
however,  remains  at  6.0  million  dry 
short  tons.  Because  of  these  quantity 
increases,  the  Federal  reimbursement 
ratio  for  the  Western  Nuclear 
Incorporated  and  American  Nuclear 
Corporation  sites  is  also  being  revised  to 
0.442  and  0.367,  respectively  (i.e.,  3.626 
million  dry  short  tons  divided  by  8.2 
million  dry  short  tons  equals  0.442  and 
2.202  million  dry  short  tons  divided  by 
6.0  million  dry  short  tons  equals  0.367). 
The  Department  of  Energy’s  reports  on 
these  revisions  are  available  upon 
written  request  to  the  Environmental 
Restoration  Division,  U.S.  Department 


of  Energy,  2155  Louisiana  NE.,  Suite 
10000,  Albuquerque,  NM  87110. 

Because  of  these  quantity  increases,  the 
total  amount  of  F^eral-related  dry  short 
tons  of  byproduct  material  at  all  eligible 
active  uranium  processing  sites  is 
56.521  million  dry  short  tons. 

In  the  May  23, 1994,  Federal  Register 
(59  FR  26714),  the  Department  of  Energy 
announced  that  it  was  establishing  a 
preliminary  i)er  dry  short  ton  limit  of 
$4.80  on  reimbursement  to  licensees  of 
eligible  uranium  processing  sites.  This 
>vas  necessary  because  the  $270  million 
statutory  ceiling  would  not  support  the 
maximum  allowable  reimbursement  of 
$5.50  per  dry  short  ton,  as  established 
by  Title  X,  if  remedial  action  costs  at  all 
of  the  eligible  uranium  processing  sites 
reach  or  approach  this  per  dry  short  ton 
limit.  Because  of  the  above  quantity 
revisions  to  the  Western  Nuclear 
Incorporated  and  American  Nuclear 
Corporation  sites,  the  preliminary  per 
dry  short  ton  limit  on  reimbursement  is 
$4.78  (i.e.,  $270  million  divided  by  the 
total  amount  of  Federal-related  dry  short 
tons  of  byproduct  material  present  at  all 
eligible  active  uranium  processing  sites, 
56.521  million  dry  short  tons,  equals 
$4.78).  The  Department  of  Energy  is 
adjusting  the  $4.78  preliminary  per  dry 
short  ton  limit  to  account  for  inflation 
using  the  CPI-U  values  discussed  above. 
The  adjusted  per  dry  short  ton  limit  in 
1994  was  $4.92  (i.e.,  $4.78  multiplied  by 
1.030  equals  $4.92).  The  adjusted  per 
dry  short  ton  limit  in  1995  is  $5.05  (i.e., 
$4.92  multiplied  by  1.027  equals  $5.05). 
The  Department  of  Energy  will  further 
adjust  the  preliminary  per  dry  short  ton 
limit  on  reimbursement  annually  for 
inflation  or  if  other  circumstances,  as 
determined  by  the  Department  of 
Energy,  require  an  adjustment. 

Authority:  Section  1001-1004  of  Pub.  L. 
102-486, 106  Stat.  2776  (42  U.S.C.  2296a  et 
seq.) 

Issued  in  Washington  D.C.  on  this  29th  of 
March,  1995. 

David  E.  Mathes, 

Director,  Offsite  Program  Division,  Office  of 
Southwestern  Area  Programs,  Environmental 
Restoration. 

[FR  Doc.  95-8360  Filed  4-4-95;  8;45  am] 
BILUNG  CODE  64S0-01-t> 


Long-Term  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Intent. 

SUMMARY:  On  June  21, 1994,  the 
Department  of  Energy  (DOE)  published 
a  Notice  of  Intent  to  prepare  a  PEIS  for 
the  Long-Term  Storage  and  Disposition 
of  Weapons-Usable  Fissile  Materials  (59 


FR  31985).  By  this  notice  of  an 
amendment,  DOE  is  amending  the  scope 
of  the  PEIS  by  removing  the  disposition 
of  all  surplus  HEU  firom  the  PEIS. 

Instead,  DOE  will  address  the 
disposition  of  surplus  HEU  in  a  separate 
EIS.  This  action  is  based  on  the  need  to 
move  forward  on  a  rapid  path  for 
neutralizing  the  proliferation  threat  of 
surplus  HEU  and  to  demonstrate 
other  nations  the  United  States’ 
nonproliferation  commitment-  The 
disposition  of  HEU  will  involve 
different  time  frames,  technologies, 
facilities  and  personnel  than  those 
required  for  the  disposition  of 
plutonium.  Therefore,  the  decisions  on 
surplus  HEU  disposition  do  not  affect  or 
preclude  other  decisions  to  be  made  on 
the  long-term  storage  and  disposition  of 
other  weapons-usable  fissile  materials, 
can  proceed  regardless  of  decisions 
pursuant  to  the  PEIS,  and  are 
independently  justified.  The  scope  of 
the  PEIS  will  continue  to  include  the 
long-term  storage  of  non-surplus 
weapons-usable  fissile  materials, 
including  HEU,  and  the  disposition  of 
plutonium  and  other  fissile  materials. 
The  EIS  on  the  disposition  of  surplus 
HEU  is  scheduled  for  completion  in 
early  1996.  To  ensure  consideration  of 
comments  in  the  Draft  EIS,  written 
comments  must  be  postmarked  by  May 
1, 1995.  Late  comments  will  be 
considered  to  the  extent  practical. 
ADDRESSES:  Written  requests  for  the 
Implementation  Plan,  the  Draft  EIS,  and 
Final  EIS  on  the  disposition  of  surplus 
HEU  should  be  sent  to:  Office  of  Fissile 
Materials  Disposition  (MD-1), 

Attention:  HEUEIS,  Forrestal  Building, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue  SVV,  Washington, 
DC  20585. 

Written  requests  for  the 
Implementation  Plan,  the  Draft  PEIS, 
and  Final  PEIS  on  the  long-term  storage 
and  disposition  of  weapons-usable 
fissile  materials  should  be  sent  to:  Office 
of  Fissile  Materials  Disposition  (MD-1), 
Attention:  PEIS,  Forrestal  Building,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW,  Washington, 
DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  ihformation  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  process,  please  contact:  Ms. 
Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assisteuice  (EH-42), 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  Ms. 
Borgstrom  can  be  reached  at  (202)  586- 
4600.  Comments  and  questions  about 
the  NEPA  process  can  also  be  left  on  the 
DOE  NEPA  hotline,  1--800-472-2756. 


i  \  I 
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SUPPLEMENTARY  INFORMATION:  In  the 
aftermath  of  the  Cold  War,  significant 
quantities  of  HEU,  a  material  used  in 
nuclear  weapons,  have  become  surplus 
to  national  defense  needs  in  both  the 
United  States  and  Russia.  This  surplus 
material  could  pose  a  danger  to  national 
and  intematior^. security.  The  dangers 
exist  not  (mly  in  the  potential 
proliferatiixi  of  nuclear  weapons  but  in 
the  potential  for  environment,  safety, 
and  health  consequences  if  these 
materials  are  not  properly  managed.  For 
further  background  information  on  the 
storage  and  disposition  of  fissile 
materials,  please  refer  to  the  orifpnal 
June  21, 1994,  Notice  of  Intent  (59  FR 
31985). 

In  the  course  of  the  PEIS  public 
scoping  process,  comments  suggested 
that  it  would  be  more  appropriate  to 
analyze  the  impact  of  HEU  disposition 
in  a  separate  EIS.  The  Deptartment  held 
a  public  meeting  cm  November  10, 1994, 
to  obtain  comments,  on  preparing  a 
separate  environmental  analysis  for  the 
disposition  of  surplus  HEU.  While  many 
views  were  expressed  at  this  meeting, 
there  was  sub^antial  support  for 
proceeding  with  a  separ^e  EIS.  A 
separate  action  is  the  most  rapid  path 
for  neutralizing  the  proliferaticm  threat 
of  surplus  HEU,  is  consistent  with  the 
President’s  nonproliferation  policy, 
would  demonstrate  the  U.S. 
nonproliferation  commitment  to  other 
nations,  and  is  consistent  with  the 
course  of  action  now  underway  in 
Russia  to  reduce  Russian  HEU 
stockpiles.  In  addition,  the  disposition 
of  HEU  could  use  existing  technologies 
and  facilities  in  the  United  States,  in 
contrast  to  the  disposition  of  plutonium. 

The  disposition  of  HEU  will  involve 
different  time  frames,  technologies, 
facilities  and  personnel  than  those 
required  for  the  disposition  of 
plutonium.  Further,  the  dedsions  on 
surplus  HEU  will  not  impact  or 
preclude  dther  decisions  which  may  'oe 
made  regarding  the  dispiosition  of 
surplus  plutonium  and  other  weapons- 
usable  fissile  materials,  can  proce^ 
regardless  of  decisions  on  these  other 
issues  pursuant  to  the  PEIS,  and  are 
independently  Justified. 

Three  alternatives  have  been 
evaluated  as  reasonable  for  the 
disposition  of  surplus  HEU:  (1) 
Continued  long-term  storage  (no  action 
alternative),  (2)  blending  down  of  HEU 
into  low  enriched  uranium,  and  (3) 
blending  down  for  disposal  as  waste. 
These  alternatives  are  based  upon 
technical  studies,  public  input,  and 
evaluation  by  a  DOE  Screening 
Committee. 

The  purpose  of  this  amendment 
notice  is  tc  inform  the  public  of  DOE’s 


intention  to  prepare  a  separate  EIS  for 
disposition  of  surplus  Because  the 
issues  related  to  the  disposition  of 
surplus  HEU  were  included  in  the  Long- 
Term  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials 
Notice  of  Intent  and  the  public  scoping 
process  for  the  PEIS,  no  additional 
scoping  activities  are  anticipated.  The 
Department  will  prepare  an 
Implementation  Plan,  a  Draft  EIS,  and  a 
Final  EIS.  The  Implementation  Plan  will 
briefly  describe  the  scope  of  the  EIS, 
public  input  and  comments  received  on 
the  scope  and  alternatives,  the 
alternatives  that  will  be  analyzed,  the 
schedule  for  completing  the  EIS,  and  the 
EIS  work  plan.  The  results  of  the 
environmental  analysis  in  the  Final  EIS, 
along  with  information  from  technical 
and  economic  evaluations  and  national 
policy  objectives,  will  form  the  basis  for 
the  Record  of  Decision  on  the 
disposition  of  surplus  HEU. 

The  Department  is  planning  to  issue 
the  EIS  Implementation  Plan  in  June 
1995,  to  issue  the  Draft  EIS  in  late 
Summer  1995  with  public  meetings  in 
that  same  time  period,  and  to  issue  the 
Final  EIS  in  late  1995  or  early  1996. 

Note:  Some  of  the  technical  terms  used  in 
this  doctunent  are  defined  in  a  section  at  the 
end  of  the  notice. 

Classified  Material 

IX)E  plans  to  prepare  the  ISIU  EIS  in 
an  unclassified  form;  hovtever,  DOE 
may  review  classified  material  while 
preparing  the  document  In  the  event 
that  any  classified  material  is  included 
in  the  OS,  such  material  wilt  be  placed 
in  a  classified  appendix  which  will  not 
be  available  for  general  public  review. 
This  material  will  be  considered  by  DOE 
in  reaching  a  decision  on  the 
disposition  of  surplus  HEU.  DOE  will 
provide  as  much  information  as  possible 
in  unclassified  form  to  assist  public 
understanding  of  the  proposed  action 
and  environmental  impacts. 

Other  DOE  NEPA  Documents 

There  are  several  other  NEPA 
documents  in  preparation  by  the  DOE 
that  will  analyze  proposals  that  are 
related  to  the  proposed  action  described 
above.  These  are: 

The  Oak  Ridge  Interim  Storage  of 
Enriched  Uranium  Environmental 
Assessment  (EA) 

This  document  addresses  the 
expansion  of  interim  storage  capacity 
for  enriched  uranium  at  O^  Ridge.  This 
interim  storage  will  involve  materials, 
quantities,  and  forms  for  whitd)  long¬ 
term  storage  and  disposition  will  be 
impleniented. 


The  Environmental  Managanent  PEIS 

This  document  addresses  the 
programmatic  level  decisions  for 
treatment,  storage,  and  disposal  of  waste 
within  the  DOE  complex.  If  any  action 
to  dispose  of  HEU  results  in  a  waste 
form,  these  waste  forms  will  be  treated, 
stored,  and  disposed  of  in  accordance 
with  the  decisions  resulting  from  the 
Environmental  Management  PEIS. 

Other  EISs  and  EAs 

Other  environmental  documents 
involving  weapons-usable  fissile 
materials  are  being,  or  will  be,  prepared 
as  required,  fdir  the  purpose  of 
establishing  the  interim  storage 
conditions  for  HEU.  These  other 
environmental  documents  include  site¬ 
wide  EISs  and  an  EA  on  the  disposition 
of  HEU  from  the  Republic  of 
Kazahkstan. 

Definitions 

As  used  in  this  Notice  of  an 
Amendment,  the  following  definitions 
apply: 

Disposition  is  a  process  of  use  or 
disposal  of  material  that  results  in  the 
remaining  material  being  converted  to  a 
form  that  is  substantially  and  inherently 
more  proliferation-resistamt  than  the 
original  form. 

Highly  Enriched  Uranium  (HEU)  is 
uranium  which  has  an  isotopic  content 
of  uranium^235  of  20  percent  or  more. 

Low  Enriched  Uranium  is  uranium 
which  has  an  isotopic  content  of 
uranium-235  of  less  than  20  percent. 
Most  commercial  reactor  fuel  is 
enriched  to  about  4  to  5  percent 
uranium-235. 

Weapons-Usable  Fissile  Materials 
refers  to  a  specific  set  of  nuclear 
materials  that  may  be  utilized  in  making 
a  nuclear  explosive  or  weapon. 
Weapons-us^le  fissile  materials 
include  uranium  with  uranium-235 
isotopic  content  of  20  percent  or  more, 
plutonium  of  any  isotopic  composition, 
and  other  isotopes  such  as  uranium-233, 
and  americium-241,  which  have  been 
separated  from  spent  nuclear  fuel  or 
irradiated  targets.  The  term  weapons- 
usable  fissile  materials  does  not  include 
the  fissile  materials  present  in  spent 
nuclear  fuel  or  irradiated  targets  from 
reactors. 

Invitation  to  Comment 

The  DOE  invites  comments  on  the 
intention  to  prepare  an  EIS  for  the 
disposition  of  surplus  HEU,  including 
suggestions  on  significant 
environmental  issues,  from  all 
interested  parties,  including  affected 
Federal,  State,  and  local  agencies  and 
Indian  tribes.  To  ensure  consideration  of 
comments  in  the  Draft  EIS,  written 
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comments  must  be  postmarked  by  May 
1, 1995.  Late  comments  will  be 
considered  to  the  extent  practical. 
Written  comments  should  be  sent  to  the 
Office  of  Fissile  Materials  Disposition  at 
the  address  given  above.  Comments  can 
also  be  provided  via  the  Office  of  Fissile 
Materials  Disposition’s  Electronic 
Bulletin  Board.  The  bulletin  board  can 
be  accessed  via  modem  by  dialing 
(800)-783-3349.  Access  to  the  bulletin 
board  is  also  available  via  the  Internet. 
The  telnet  address  is  telnet 
fedix.fie.com;  the  gopher  space  address 
is  gopher  to  gopher.fie.com;  the  world 
wide  web  address  is  url=http:// 
web.fie.com/. 

Signed  in  Washington,  IX^.  this  29th  day  of 
March  1995,  for  the  United  States 
Department  of  Energy 
Tara  OToole, 

Assistant  Secretary,  Environment.  Safety  and 
Health. 

(FR  Doc.  95-8361  Filed  4-4-95:  8:45  am! 
BILLING  CODE  6450-01-P 


Environmental  Management  Site 
Specific  Advisory  Board,  Femald  Site 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Femald  Site. 

DATES:  Saturday,  April  8, 1995:  8:30 
a.m.-12:30  p.m.  (public  comment 
session,  11:30  p.m.-ll:45  p.m.) 
ADDRESSES:  The  Joint  Information 
Center,  6025  Dixie  Highway,  Route  4, 
Fairfield,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Femald 
Citizens  Task  Force,  P.O.  Box  544,  Ross, 
Ohio  45061,  or  call  the  Femald  Citizens 
Task  Force  message  line  (513)  648- 
6478. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  Femald  site. 

Tentative  Agenda 

Saturday,  April  8, 1995 

8:30  a.m. — ^Task  Force  Administration 
(Call  to  order;  Approval  of  Minutes; 
Chair’s  Remarks) 

8:50  a.m. — ^Review  of  Past  Resolutions; 

Review  of  New  Information 
9:45  a.m. — Break 

10:00  a.m. — ^Presentation  of  Options 


10:15  a.m. — ^Discussion  and  Draft 
Resolutions 

11:30  p.m. — Public  Comment 
11:45  p.m. — Vote  on  Resolutions 
12:00  p.m. — Review  Table  of  Contents 
for  Final  Report 
12:15  p.m. — Wrap  Up 
12:30  p.m. — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting,  Saturday,  April  8, 1995. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Task  Force  chair 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  the  Task  Force  chair  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official,  Kenneth 
Morgan,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is 
being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
WTiting  to  John  S.  Applegate,  Chair,  the 
Femald  Citizens  Task  Force,  P.O.  Box 
544,  Ross,  Ohio  45061  or  by  calling  the 
Task  Force  message  line  at  (513)  648- 
6478. 

Issued  at  Washington,  DC  on  March  30, 
1995. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer 

(FR  Doc.  95-8358  Filed  4-4-95:  8:45  am] 
BILUNG  CODE  645(M)1-P 


Office  of  Environmental  Management; 
Proposed  Site  Treatment  Plans 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  Today’s  notice  announces  the 
availability  of  the  Department  of 
Energy*’s  (IX)E)  Proposed  Site  Treatment 
Plans  (Proposed  Plans)  for  treating  its 
mixed  radioactive  and  hazardous  waste 


(mixed  waste).  As  required  by  the 
Federal  Facility  Compliance  Act  of  1992 
(FFCAct  or  the  Act),  DOE  prepared 
Proposed  Plans  for  40  sites  in  20  States 
where  DOE  stores  or  generates  mixed 
w’aste.  The  Proposed  Plans  identify  the 
proposed  treatment  option  and  related 
schedule  for  development  of  the  option 
for  each  type  of  mixed  waste.  Each  DOE 
site  is  submitting  its  Proposed  Plan  to 
either  its  State  regulators,  or  as 
appropriate,  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA).  DOE 
faces  increasingly  tight  funding  in  the 
near-term,  and  anticipates  that  funding 
will  continue  to  be  constrained  in  the 
future.  The  schedules  in  the  Proposed 
Plans  reflect  those  constraints.  DOE 
expects,  that  for  some  sites,  further 
discussion  with  the  State  or  Federal 
regulators  concerning  priorities  will 
result  in  modified  schedules  in  the 
approved  Plans.  The  Proposed  Plans  are 
available  at  each  site  for  review  by  the 
public.  Public  comments  on  the 
Proposed  Plans  will  be  considered  by 
the  appropriate  regulatory  agency  in 
reviewing  the  plan.  Additional 
opportunities  for  public  involvement  in 
the  FFCAct  process  will  be  offered  at 
many  sites  by  the  DOE  and  State  or 
Federal  regulators. 

DATES:  Written  comments  on  the 
Proposed  Plans  should  be  sent  to  the 
recipients  identified  in  Table  1  by  July 
6, 1995.  Written  comments  received  on 
or  before  July  6, 1995,  will  be 
considered  by  the  State/Federal 
regulators  in  reviewing  the  Proposed 
Plans. 

ADDRESSES:  Table  1  lists  the  recipient  to 
which  written  comments  should  be  sent 
on  each  of  the  Proposed  Plans.  Section 
V  of  Supplementary  Information  lists 
the  Reading  Rooms  where  the  Proposed 
Plans  may  be  reviewed. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  general  information  on  a  site’s 
Proposed  Plan  or  for  the  address  of  a 
Reading  Room  where  Proposed  Plans 
may  be  viewed,  contact  the  Center  for 
Environmental  Management 
Information  at  1-800-7EM-DATA  (1- 
800-736-3282). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  3021(b)  of  the  Resource  . 
Conservation  and  Recovery  Act  (RCRA), 
as  amended  by  the  Federal  Facility 
Compliance  Act  of  1992  (FFCAct  or  the 
Act),  requires  the  DOE  to  prepare  Site 
Treatment  Plans  for  developing 
treatment  capacities  and  technologies 
for  mixed  waste  at  each  site  where  the 
DOE  stores  or  generates  mixed  waste. 
Mixed  waste  is  defined  by  the  FFCAct 
as  waste  contaihing  both  hazardous 
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waste  subject  to  RCRA,  and  source, 
special  nuclear,  or  by-product  material 
subject  to  the  Atomic  Energy  Act  of 
1954.  DOE  must  submit  the  Site 
Treatment  Plans  to  the  State  or  U.S. 

EPA,  as  appropriate,  for  approval, 
disapproval,  or  approval  with 
modification. 

The  FFCAct  allows  for  a  six  month 
period  during  which  the  regulatory 
agency  reviews  the  Proposed  Plan, 
makes  it  available  to  the  public,  and 
approves,  disapproves,  or  modifies  the 
Proposed  Plan.  Upon  approval,  the 
regulatory  agency  is  to  issue  an  Order 
requiring  compliance  with  the  Proposed 
Plan.  Sites  that  are  in  compliance  wdth 
approved  Plans  and  Orders  by  October 
6, 1995,  are  not  subject  to  fines  and 
penalties  related  to  the  storage 
prohibition  of  section  3004(j)  of  RCRA 
as  long  as  they  continue  to  comply  with 
their  Plan  and  Order. 

After  consultation  with  State  and 
Federal  regulators,  the  DOE  published  a 
Federal  Register  Notice  on  April  6, 1993 
(58  FR  17875),  which  announced  the 
DOE’S  plan  to  submit  the  Site  Treatment 
Plans  in  three  stages.  In  the  first  stage. 
Conceptual  Site  Treatment  Plans 
describing  a  wide  range  of  possible 
treatment  alternatives  for  each  mixed 
waste  at  each  site  were  submitted  in 
October  1993.  Draft  Site  Treatment 
Plans  (Draft  Plans)  narrowing  the  list  of 
options  to  one  or  two  identified  by  each 
site,  with  input  from  the  State  and 
Federal  regulators,  were  submitted  and 
announced  in  the  Federal  Register  on 
August  31, 1994,  (59  FR  44979).  The 
DOE  planned  to  submit  Proposed  Site 
Treatment  Plans  containing  the  DOE’s 
preferred  option  for  treatment  of  each 
mixed  waste  to  the  appropriate 
regulatory  agency  in  February  1995. 
However,  after  consultation  with  the 
States  and  U.S.  EPA,  DOE  announced  in 
the  Federal  Register  on  February  28, 
1995  (60  FR  10840)  that  the  date  for 
submitting  the  Proposed  Plans  was 
revised  to  no  later  than  April  6, 1995, 
to  allow  additional  time  for  further 
discussions  on  schedules  for  developing 
treatment  capacity  in  light  of 
anticipated  Ending  limitations. 

II.  Proposed  Site  Treatment  Plans 

After  submission  of  the  Draft  Plans  in 
August  1994,  the  DOE,  with  input  ft-om 
the  State  and  Federal  regulators, 
evaluated  the  treatment  opticms  listed  in 
the  Draft  Plans  for  the  mixed  waste  at 
each  site.  The  goal  of  this  evaluation 
was  to  gain  a  better  understanding  of  the 
appropriate  configuration  of  treatment 
systems  across  the  DOE  complex,  and  to 
eliminate  redundancies  and 
inefficiencies  among  the  Draft  Plans. 
Discussions  with  the  regulators  led  to 


further  refinement  of  the  treatment 
configuration.  The  Proposed  Plans 
reflect  the  results  of  this  evaluation  and 
present  the  DOE’s  proposed  option  for 
treating  each  site’s  mixed  waste.  The 
Proposed  Plans  follow  a  common 
format,  consisting  of  a  Background 
Volume  and  a  Compliance  Plan  Volume. 
The  Background  Volume  describes  the 
site’s  treatment  options,  including  the 
associated  technical  uncertainties  and 
funding  constraints,  to  the  extent  they 
are  known.  The  Compliance  Plan 
Volume  identifies  the  preferred 
treatment  option(s)  and  associated 
schedules,  and  broadly  describes 
provisions  for  implementing  and 
updating  the  Proposed  Plan  once  it  is 
approved.  The  Compliance  Plan  Volume 
is  intended  to  contain  requirements  that 
will  ultimately  be  enforced  through  a 
Consent  or  Compliance  Order.  In 
addition  to  identifying  treatment 
options,  DOE  is  also  evaluating  options 
for  disposal  of  treatment  residuals  at  the 
request  of  the  States.  The  Background 
Volume  of  each  Proposed  Plan  contains 
a  description  of  the  process  for 
evaluating  disposal  options. 

DOE  wfll  prepare  a  National 
Summary  of  the  Proposed  Site 
Treatment  Plans  that  compiles  the 
information  contained  in  the  individual 
site  Proposed  Plans  and  discusses  the 
complex-wide  treatment  configuration. 
The  National  Summary  Report  will 
describe  the  process  used  to  develop  the 
Proposed  Plans,  the  treatment  options 
for  each  mixed  waste,  technology 
development  activities,  and  other 
related  topics.  The  National  Summary 
Report  is  expected  to  be  available  to  tbe 
public  by  the  end  of  June  1995. 

Ill,  Activities  Occurring  Between 
Submission  of  the  Draft  Plans  and 
Preparation  of  the  Proposed  Plans 

In  February  1995,  between 
submission  of  the  Eiraft  Plans  and 
preparation  of  the  Proposed  Plans,  the 
DOE,  the  State  and  Federal  regulators, 
and  Tribal  representatives  met  to 
discuss  future  funding  of  DOE’s 
Environmental  Management  Program, 
its  Site  Treatment  Plans,  and  strategies 
for  working  cooperatively  to  address 
anticipated  funding  limitations. 

Because  of  recent  changes  in  funding 
projections,  the  schedules  in  the 
Proposed  Plans  have  not  yet  been  fully 
integrated  with  those  of  other  DOE  sites 
ftx)m  a  complex-wide  perspective.  Based 
on  discussions  concerning  its  Fiscal 
Year  1997  Budget,  the  DOE  anticipates 
that  funding  will  continue  to  be 
constrained.  Accordingly,  DOE 
anticipates  that  after  submission  of  the 
Proposed  Plans  and  before  Proposed 
Plans  and  schedules  are  approved 


discussions  will  continue  with 
regulatory  agencies  and  the  public 
concerning  the  priority  of  mixed  w'aste 
treatment  and  other  activities. 

IV.  Sites  No  Longer  Preparing  Proposed 
Site  Treatment  Plans 

DOE  has  prepared  Proposed  Plans  for 
40  sites  in  20  States.  However,  because 
two  of  the  Proposed  Plans  each  address 
more  than  one  site,  only  37  Proposed 
Plans  have  been  submitted  for  approval. 
The  Idaho  National  Engineering 
Laboratory  and  the  Argonne  Laboratory- 
West  are  located  on  a  single  federally- 
owned  reservation  near  Idaho  Falls, 
Idaho,  and  both  are  addressed  within 
^he  Proposed  Plan  submitted  by  the  U.S. 
DOE  Idaho  Operations  Office.  'The  Oak 
Ridge  National  Laboratory,  K-25  Site, 
and  Y-12  Plant  are  all  located  within 
the  federally-owned  Oak  Ridge 
Reservation  near  Oak  Ridge,  Tennessee, 
and  are  addressed  within  the  Proposed 
Plan  submitted  by  the  U.S.  DOE  Oak 
Ridge  Operations  Office.  Additionally, 
eight  sites  that  initially  developed 
Conceptual  or  Draft  Site  Treatment 
Plans  have  not  submitted  Proposed 
Plans  for  approval.  These  sites  are:  (1) 
General  Electric,  Vallecitos  Nuclear 
Center,  Vallecitos,  California;  (2)  Sandia 
National  Laboratory,  Livermore, 
California;  (3)  Pinellas  Plant,  Largo, 
Florida;  (4)  Site  A/Plot  M  Palos  Forest 
Preserve,  Cook  County,  Illinois;  (5) 
Kansas  City  Plant,  Kansas  City, 
Missouri;  (6)  Middlesex  Sampling  Plant, 
Middlesex,  New  Jersey;  (7)  Princeton 
Plasma  Physics  Laboratory,  Princeton, 
New  Jersey;  and  (8)  the  Inhalation 
Toxicology  Research  Institute, 
Albuquerque,  New  Mexico.  These  sites 
are  not  submitting  Proposed  Plans  for 
one  or  more  of  the  following  reasons:  (1) 
The  site  is  not  generating  or  storing 
mixed  waste  at  this  time;  (2)  the  site  no 
longer  has  mixed  waste  because  the 
waste  has  been  consolidated  at  another 
site  or  has  been  treated;  (3)  the  site  can 
already  treat  the  waste  it  generates  on  a 
routine  basis  in  compliance  with  RCRA; 
or  (4)  it  has  not  yet  been  determined 
through  the  environmental  restoration 
process  whether  mixed  waste  subject  to 
RCRA  land  disposal  restrictions  will  be 
generated. 

.  These  eight  sites  have  submitted  and 
will  update  information  on  their  mixed 
waste  compliance  to  the  regulatory 
agencies  as  needed.  In  the  ^ture,  if  any 
of  these  sites  generate  mixed  waste  that 
cannot  be  treated  in  compliance  with 
RCRA,  the  site  will  propose  a  Plan  for 
approval  that  meets  the  requirements  of 
the  Act.  In  addition,  the  Hanford  Site  in 
Richland,  Washington,  has  signed  an 
agreement  with  the  State  of  Washington 
that  addresses  mixed  waste  treatment  a.s 
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specified  in  ihe  FFCAct.  Thexefore,  the 
Han  foed  site  is  not  xe^uired  io  prepare 
a  Site  Treatmead  Plan:  .howevei:,  the 
Han  ford  Site  and  its  .State  xegulators  are 
actively  participating  in  the  ^CAct 
discussions. 

V.  Availability  of Proposed  Site 
Treatmeift  Plans  and  'Opportunity  for 
(kmunent 

The  Proposed  .Site  T roatment  .Plans  ; 
for  all  .DOE  .sites  subiect  to  the  EFCAct 
will  be  available  .for  review  at  the  site’s 
.public  reading  room  or  at  nearby 
locations  h^joid-April  1995.  To  iieview 
or  request  infoonation  .on  a  specific 
Proposed  Plan,  •contact  the  .Center  ior 
Environmental  Management 
Infoimatron-at  l-ftft9-7EM-4>ATA  (1- 
800-736-328^).  Padl  sets  of  the 
Proposed  Plans  .from  the  40 -sites  will 
also  be  available  ior -review  by  joaid- 
April  ;199S  atitheifdUnwing  locations; 

U..S.  Department  df  Energy  Headquarters 
KeadhiglSoom.tRooro  TE-100, 1000 
indepandanoe  Avenue, SiiV’..  Washington. 
D.C.  20SB&.  2(^/&8&-«025 
Center  for  Bnviroomental  Management 
Infonoation.  -47.0 iL'Enhint  Plaza  East..SW.. 


Suite  7110.  Wasbingtou,  D.C.  20024,  800/ 
736-3282 

Albuquerque  Operations  Office.  National 
Atomic -Museum,  T.O.  Box  5400,  Kirtland 
Air  Force  Base.  Albuquerque,  NM  67185- 
5400,  505'/845-^70 
Hanford  Site,  O.'S.HXDE  Reading  Room, 
Washington  .State  lUni  varsity,  TdChies, 

100  Sprout  Road,  :Raom  180,  Richland,  WA 
90352,  509/276-8583 

Idaho  National  Engineering  haboratoty.JNEL 
Technical  library,  1776  Science  Center 
'Drive,  P;0,  Box  1625,  Idaho  Falls,  ID 
83415-2306,208/526-1185 
Lawrence  Livermore iNational  Laboratory. 
DOE  Reading  Room,  ISfTl'Clay'Street. 
Oakland,  CA -04612,  530/637-1 762 
Mound  Plant,  iMtamishurg  Seniur  .Adult 
Center  Public  Reading  Room,  305  Central 
Ave„.Miami8burg.  (10445343.  5.13/866- 
8999 

Nevada  Test  Site,  Nevada  Test  Site  Reading 
'Room,  3084  South  .Highland  Drive,  Las 
Vegas.  NV  89109,702/295-3521 
Oak  Ridge -Reservation,  DOE  Public  Reading 
Room.'SS  JeffBraon-Cirdle.'OfilkRidge,  TN 
37831.  6!13/S76-121€ 

Riiclty'PiatePlaat,  Reeky  RlatsiBnvironmcntal 
Teohnolegy  Site  (Reading  iRaom,  Front 
Range  CemmunityiCiab^  Library,  3645 
West  112th  Ave,.  Westminster.tCO  BOOSO, 
303/469-4453 


Savannah  River  Site,  Cregg^^caniteuille 
Libraiy,  University ,af.Soutb>Carolina- 
Aiken,  171  University  Parkwav.  Aiken, .-SC 
29801,802/641-3465 

Opportunities  for  pubfic-involvemunt 
in  the  FFCAct  process -wiH  he  loffered  at 
many  sites.  To  Obtain  information. about 
these  opportunities  contact -(be  (lienter 
for  Envhxmmentad  Management 
Information -at  1^0(1^7EM-^DATA  (1- 
800-736-3282?).  (Persons  interested  in 
receiving  the  National  ‘Sumraaiy  of'tlie 
Proposed  Site  Treatment  Plans  when 
available, -or  other  information  on  the 
development  of  the  Site  Treatment 
Plans  and  related  activities,  should 
contact  the  ‘Center  for  En  vironmenta  1 
Management 'Information.  Information 
about  the  FPCAct  may  also  be  obtained 
electronically  through  the  FFCAct 
Bulletin  Board  on  the  Internet  at  http:/ 
/ea^le.haz.orni.gov'/fftahb/ 
ffcamain.html. 

issued  in  Washington. iDC>on  Mardh  30. 
1995. 

Stephen  Cowaa, 

Aatmg  Beputy  Assistant  Searetary  for  Waste 
Management,  Environmental  Management. 


Table  1  .—Sites  -Preparing  Site  Treatment  Plans  and  vCommenj  Recipients 


State 
California  .. 


Colorado  .„. 


ConneOlKjat 
Hawaii  . . 


Facility/location 

•  Energy  Technology  Engineering  Center; ' 

<  ‘CanogaPark. 

^.(SenaHil  Atomics;  San  Diego  . i 

I  Laartenoe  Livemnoie  'National  La&s>ra-i 
itoiy;  iLivermore.  t 

LaMMeaoe  iBeikelqy  Laboratory;  Berkeley  i 
^  Laboratory  for  Energy-Relat^  Health 
.Research;  .Davis.  t 

I  Mare 'Island  Naval  Shipyard;  Vallqjo . 

. ,  Grand  Junction  Project  Office;  Grand  ^ 
'  Junction. 

'  Ptocky  Flats  Environmental  Technotei^, 

Site;  Golden . . . 

.  ‘  'KnoHs  Atomic  “Power  Laboratory;  Wind- 

'  'SOT. 

.  Head  Harbor  Nava!  Shipyard;  Honolulu  .. 


Idaho  _ 


Illinois . 

Iowa . 


.Ac^ne  National  Laboratory4Ne8t; : 
ildaho  EaHs. 

Idaho  National  lEngineering  Laboratory;) 

.tdatwiFaUs . . • 

•Argonne  National  Laboratory-East;  Ar-j 
gonne. 

Ames  Laboratory;  Ames  . 


KentucKy  . 

Wlame  _ _ 


Paducah  Gaseous  Diffusion  Plant;  Pa-l 
ducah.  ‘ 

‘Portsmouth  Naval 'Shipyard;  Kittery . j 


Reviewing  . agency  recipient  of  comments 


'Ohet  Kawashige,  California  Department  of  Toxic  Substances  Dontrol,  P.O.  Box 
•B06,  MailGodeHQ-tO,  Sacramento.  CA  95812-0806. 


Jacqueline  HernandezElerardini,  Director,  EnviroomentaLIntegrrition  Group.  Colo¬ 
rado 'Department  df  Public  Health  and  Environment.  4300 -Cherry  Creek  Drive 
South, ’C>E-£IGFBg,iDenver.  CO  80222-1530. 

.Fred  Soheuiitzel,  Air  .Monitoring  and  Radiation,  -Department  of  Environmental 
Protection,  79  Elm  Street,  6th  Floor,  Hartford, -CT -0^06-^127 

Tony  Terrell,  U.S.  EPA  (H41),  Region  9,  75  -Hawthorne  Street,  'San  Francisco. 
GA  64105. 

:B»ianlMonson,iBuTeau  Chief,  DEQ,  I4r0  North  Hltton  (Street,  Boise,  ID  ©3706- 
lt2«0. 


Richacd  AUen,  Manager,  Office  of  Environmental  Safety,  Department  of  Nuclear 
Safety,  i1Q34  Outer  Park  Drive,  5th  floor,  Springfield,  IL  62704. 

•Ken  Herstowki,  U.S.  EPA, (Iowa  Section),  Region  7,  726  Minnesota  Avenue,  Kan¬ 
sas  City,  KS  661 01. 

Catdline'P.  Haight,  Director -.of  Division  of  Waste  Management.  14  Rally  Road— 
GMEGABldg,,  Frankfort.  KY  40601. 

.Joan  Serra,  U.D.  EPA  '(HPIR-CNN3),  Region  1,  .JFK  Federal  Building,  Boston. 
VA '02203. 


Missouri 


Nevada _ 

New  Menico 


Weldon  Spririg  Site  fitemedreU  Action' 
•Rroject;  St.  Ohartes  County. 

(Uriiverslty^af  Missouri;  ColurTibia  . ( 

-Nevada  Test  Site;  Mercury  . ».l 

iLds  Alamos -National  Laboratory;  Los  AF; 


'D«m  Tsehirgi,  ‘Mtssouri  Department  of  Natural  Resources,  P  O  Box  176,  Jeffer- 
eon 'City,  MO  ^102-W  76. 

Paul  iLiebendfirter,  Bureau  ;Ohief,  ’Bureau  ,of  <68(18141  (Facilities,  Division  of  Envi- 
'rDnrnentahRroteotion,  !t23'W.  Nye  Lane, (Carson  City,. NV  189710. 

Jim  Setitoert,  Environmental  ;Speciaiist  625  CaminQ,  iDe  .Los  iUlarqiiez.  Santa  (Fe. 


I  emos.  ) 

,  -Saitdia  National  Laboratory — New.Mex-  i 
:ico;.  Albuquerque . . 


.NMt87jSi£. 
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Table  1.— Sites  Preparing  Site  Treatment  Plans  and  Comment  Recipients— Continued 


State 

Facility/location 

Reviewing  agency  recipient  of  comments 

New  York . 

Brookhaven  National  Laboratory;  Upton  . 
Colonie  Interim  Storage  Site;  C^nie  .... 
Krx>lls  Atomic  Power  Laboratory — Kes- 
selring;  West  Milton. 

Knolls  Atomic  Power  Laboratory— Sche¬ 
nectady;  Niskayuna. 

West  Valley  Demonstration  Project; 
West  Valley . 

Norm  Drapeau,  Environmental  Engineer  III,  50  Wolf  Road,  Albany.  NY  12233. 

Ohio . 

Battelle  Columbus  Laboratories  Decorrv 
missioning  Project;  Columbus. 

Femald  Environmental  Management 
Project;  Femald. 

Mound  Plant;  Miamisburg  . 

Portsmouth  Gaseous  Diffusion  Plant; 
Portsmouth. 

RMI  Titanium  Irx;.;  Ashtabula . 

Thomas  Crepeau,  Manager,  Data  Management  Section,  Division  of  Hazardous 
Waste  Management,  Ohio  EPA,  P.O.  Box  1049,  Columbus,  Ohio  43216-1049. 

Pennsylvania . 

Bettis  Atomic  Power  Laboratory;  West 
Mifflin. 

David  Friedman,  U.S.  EPA,  Region  3,  841  Chestnut  Building.  Philadelphia.  PA 
19107. 

South  Carolina  ... 

Charleston  Naval  Shipyard;  Charleston  .. 
Savannah  River  Site;  Aiken . 

David  Wilson,  Jr.,  Assistant  Bureau  Chief,  8901  Farrow  Road,  Columbia,  SC 
29223. 

Tennessee  . 

K-25  Site,  Y-12  Plant  and  Oak  Ridge 
National  Laboratory;  Oak  Ridge  Res¬ 
ervation;  Oak  Ridge. 

Earl  Leming,  Tennessee  Department  of  Environment  and  Conservation,  DOE 
Oversight  Office,  761  Emory  Road,  Oak  Ridge,  TN  37830. 

Texas  . 

Pantex  Plant;  Amarillo . 

Dan  Pearson.  Executive  Director,  Natural  Resource  Conservation  Commission, 
P.O.  Box  13087,  Austin,  Texas  7871 1-3087. 

Virginia  . 

Norfolk  Naval  Shipyard;  Norfolk . 

David  Friedman,  U.S.  EPA,  Region  3,  841  Chestnut  Building,  Philadelphia.  PA 
19107 

Washington  . 

Puget  Sound  Naval  Shipyard;  Bremerton 

Jeff  Breckel,  Washington-Oregon  Interstate  Liaison,  Nuclear  and  Mixed  Waste 
Management  Program,  Washington  Department  of  Ecology,  P.O.  Box  47600, 
300  Desmond  Drive  SE,  Lacey,  WA  98503. 

|FR  Doc.  95-8359  Filed  4-4-95;  8:45  ami 
BILUNG  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95-261-000,  et  al.] 

Questar  Pipeline  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

March  29, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Questar  Pipeline  Company 

[Docket  No.  CP95-261-0001 
Take  notice  that  on  March  13, 1995, 
Questar  Pipeline  Company  (Questar),  79 
South  State  Street,  Salt  Lake  City,  Utah 
84111,  filed  in  Docket  No.  CP95-261- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
removal  a  3-inch  meter  nm  and 
appurtenant  facilities  located  in 
Sweetwater  County,  Wyoming,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Questar  states  that  the  meter  run  was 
installed  by  Questar’s  predecessor. 
Mountain  Fuel  Resources,  Inc. 
(Mountain  Fuel),  at  the  Steamboat 
Mountain  Meter  «  Regulating  Station  to 


receive  natural  gas  from  NGC  Energy 
Resources,  L.P.  (NGC),  for  transportation 
on  Mountain  Fuel’s  system,  which  was 
subsequently  acquired  by  Questar.  It  is 
stated  that  the  facilities  were  installed 
under  the  automatic  authorization 
provisions  of  Mountain  Fuel’s  blanket 
certificate  in  Docket  No.  CP82— 491-000. 
Questar  states  that  the  meter  run  is 
obsolete  because  it  can  no  longer 
measure  the  increasing  volumes  flowing 
from  the  Steamboat  Mountain 
producing  area.  It  is  asserted  that  there 
is  an  existing  6-inch  meter  run  adjacent 
to  the  3-inch  meter  run  which  can 
accurately  measure  the  increasing 
volumes.  It  is  further  asserted  that  the 
proposed  abandonment  would  have  no 
impact  on  Questar’s  transportation  for 
NGC  and  no  impact  on  the  average  daily 
design  capacity  or  operation  of 
Questar’s  system. 

Comment  date:  April  19, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 
[Docket  No.  CP95-274-800[ 

Take  notice  that  on  March  20, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Do^et  No. 
CP95-274-000  a  request  pursuant  to 
Sections  157.205, 157.211,  and  157.216 
of  the  Commission’s  Regulations  under 


the  Natural  Gas  Act  (18  CFR  157.205, 
157.211, 157.212)  for  authorization  to 
upgrade  its  existing  Olympia  Meter 
Station  and  to  install  looping  facilities 
under  Northwest’s  blanket  certificate 
issued  in  Docket  No.  CP82— 433-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  partially 
abandon  and  upgrade  its  Olympia  Meter 
Station  and  to  construct  and  operate 
approximately  3.73  miles  of  12-inch 
pipeline  loop,  valves  and  a  loop  tie-in 
on  its  existing  Olympia  lateral  at  the 
existing  Rainier  Meter  Station,  all  ii' 
Thurston  County,  Washington. 
Northwest  states  that  the  upgraded 
station  would  consist  of  two  6-inch 
turbine  meters,  two  4-inch  regulators, 
valves  and  appurtenances.  Northwest 
explains  that  the  loop  would  parallel 
the  existing  Olympia  Lateral,  beginning 
at  the  Ignacio-to-Sumas  gas  transmission 
mainline  and  terminating  about  2,700 
feet  southeast  of  the  Fort  Lewis  Military 
Reservation  boundary.  Northwest  states 
that  these  proposed  facilities  would 
increase  Northwest’s  delivery  capacity 
to  Washington  Natural  Gas  Company 
(Washington  Natural)  at  various  meter 
stations  on  the  Olympia  and  Shelton 
laterals  by  approximately  13,370  Dth 
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per  day  and  would  .aUewincreaaed 
contractual  delivery  .pressures  at  the 
Olympia  Meter  Station  >underTeK>sting 
transportation  agreements  with 
Wa^ington  Natural,  a  local -distTibiltion 
company. 

Northwest  states  that  the  expanded 
facilities  at  the  Olympia  Meter  Station 
would  provide  for  a  design  capacity  of 
34.541  Dth  per  day  of  service  (at  a 
delivery  pressure  of  400  psig). 

Northwest  .also  states  that  tlw  |)F(;:^osed 
lateral  loop  line  would  increase  the 
capacity  of  the  Olympia  lateral  from 
approximately  64,540  to  approximately 
77,910  Dth  per  day  at  637  psig  inlet 
pressure  from  Northwest’s  mainline. 
Northwest  explains  that  the  increased 
volumes  and  .delivery  pressure  would  be 
utilized  to  enhance  service  to 
•VVashiogton  Natural  under  .an 'existing 
Firm  Rate  Schedule  TF-1  transportation 
agreement  dated  Angi»t  15, 1994,  or 
under  any  other  duly  authorized  tfrim 
transportation  agreement.  Northwest 
states  'that  the  total  costs  1o  remove  "the 
undersized  metering  facilities  and  to 
constructfhe  propped  upgraded 
meteriitg  facilities,  lateral  loop  line, 
valves  .and  loqp  tie-in  ere  estimated  .at 
approximately  $2,559,300.  Northwest 
further  states  that  the  costs  would  be 
reimbursed  by  Washington  Natural  in 
the  fonn  .of  a  Pacility  Cost-of-Service 
Charge  over  9  years. 

Comweirt  date: May  15, 1995,  in 
accordance  with  Standard  Paragraph  <1 
at  the  end  df  this  notice. 

3.  Interstate  Xltilifies  Coontpany,  .a 
Division  lafljnBos  Distribution  Systems 

i  Docket  No.  'GP95-27&-4)00l 
Take  noticethat  on  March  22, 1995, 
Interstate  TJtflities  Company,  a  division 
of  Gasco  Distribution  Systems,  Inc. 

(lUC),  443SEa6t'Pifce,  Zanesville,  Ohio 
43701.ifiledin  Docket TSio.  CP95-278- 
000  an  application  requesting  a -seri'ice 
area  ■determination  pursuant  to  ‘Section 
7(f)  of  the^Natural  G^  Act  (NGA),  dll  as 
more  fully  set  tforth  in  the  application 
on  file  with  the  ■Gommission  and  'open 
to  public  inspection. 

lUC  -states'thatltis.a  small  local 
distrihutKinicompaniy  (LDC)  aerving  450 
customers  in  Mason  County  , 'West 
Virginia,  ihiis  stated  3diat  lUC  reaeives 
naturafgas  service  from  Go  lunthiaiGas 
Ttansmia&iaD 'CmporatiDn  on  Meigs 
Gounty.’CduQ.iand  transports  :die  gas  .a 
distance  t>f  1.5  miles  across  the  C^o 
River,  h  is -fuirthar  Stated  that  iUC  then 
distributes  itiie  gas  to  its  retail  customers 
in  West  Virginia  .and  provides  no 
.service  to tcustomers  in’Qhio.lt  is 
asserted  (Aat  HJC  makes  no  .sales  for 
resale,  it  -is explained  that  lUC’s 
operations  are  regulated  by  the  Public 
Service  iGommisBion  of  West  -Virginia. 


lUiC  requests  •that  the  aBrx’ioe  area 
determination  consist  of  Mason  County, 
West  Virginia,  and  Meigs  County,  Ohio, 
and  lUC’^  rights-of-way  interconnecting 
the  two  counties.  IDC -requests  a 
declaration  that  it  qualifies  as  an  liDC  in 
the  service  area  to  ^  determined  for 
purposes  of  Section  311  of  the  Natural 
Gas  Policy  Act  (NGPA).  IUC  also 
requests  a  waiver  of  the  regulatory 
requirements,  including  reporting  and 
accounting  requirements, -ordinarily 
applicable  .toe natural  gas  company 
under  the  NGA  and  the  NGPA. 

Comment  date:  April  19, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  de^nglo  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should -on  or  before  the 
comment  date,  file  with  (the  Federal 
Eneigy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  .'or;a  ipjntest  in  raocordance 
with  the  .requirements ‘of-the 
'Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
andihe  Regulations  undpjthe  Natural 
Gas  Act  (1-8  XIPR  157.1Cr).  All  protests 
fried  with  the  -Gommission  -will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serveto  maketheprotestants  parties 
to  the  proceeding.  Any  person  ■wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  mustfilea  motion  to  intervene 
in  accordance  with  theGommission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authorrrty  contained 'm  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Comniission 
by  Sections  7  and  15 -of'the  Natural  Gas 
Act  andthe'Gommission’sRules  of 
Practice  and  Procedure,  a  bearing  wifi 
be  held  without  further  notice  before  the 
Commission  orbs  designee  on  this 
application  if  no -motion  to ’intervene  is 
filed  wbhin  the  time  required  herein,  if 
the  Comrnission  on  its  own  review  of 
the  matter'frndsthata  grarrt  of  the 
certificate  and’/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity,  ffa  -motion  for  leave  to 
interx'ene  is  timely  filed,  or  if  the 
CommissiDn  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  proceduBe  herein  ■pro.vided 
for,  unlesSiOfherwisejadvised.it  wtJl  ’be 
unnecessary  iferiapplicant  .to  appear  or 
be  represented  hearing. 

iG.  Any  person  or  the  Gfunmission’s 
staff  may,  within  45  .days  lifter  issuance 


(of 'the  instant  .notice :lw  the  Commission, 
file  pursuant  to  Rule  .21 4  of  the 
Goinmisaion’s  Procedural  Rules  ("Ift  CFR 
385 .214-)  a  -motion  -to-inlervene  -or  notif  :e 
•of  intervention  and  pursuant  to  -Section 
157.205  of  the  “Regulations  under  the 
Natund  Gas  Actfl'8  CFR  157.205)  a 
protest  .to  the  joquest.  Jf  no  protest  is 
filed  -within  (the (time  allowed  therefor, 
the  proposed  (activity -shall  be  deemed  to 
be  authorized  effective  !the  day  after  the 
tnneallowed  for  .filing  a. protest.  If  a 
•protest  iis  filed  and  not  withdrawn 
whhfin  30 -days  afler-the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall 'he  treated  as  an  application  for 
authorization  pursuant  lo  Section  7  of 
.the  Natural  G^  Act 
iLois'D.  Cashell, 

Secretary. 

IFR  Doc.  95-ta27,3.Eiled  4-4-9.5;  8:45  am) 
SILUNC  CDDE-e7t7.«1-f> 


fDocket  No.  CP95-266-000,  et  al.) 

Texas  Eastern  TransnUission 
GorporaHoni-et-al,;  .Natural  Gas 
Certificate  Filings 

March  28. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Gommission: 

1.  Texas  Eastern  Transmission 
Corporation 

1  Docket  No.  CP95^266-4)00! 

Take  notice  that  on  March  17,  1995, 
Texas  EaSteom  Transmisaion  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
P.O.  Bok  1642,  fioueten,  Texas  77251— 
1642,  filed  Sn  Docket  No.  CP9f5-^266-000 
a  request  pursuant  to  Sections  157.205 
and  15.7.212  of  the  Commission’s 
Regulations  imderthe  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorizatitMQ  to  construct  a  delivery 
point  to  Chevron  U.S  A^.  lac.  .(Chevron,) 
in  Perth  Amboy,  New  Jersey,  under 
Texas  Eastern’s  blanket  certificate 
issued  in  Docket  No. 'CP82-5 35-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more -fully  set  forth  m  the 
request  that  -is  tm  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  .proposes  to  install  .a  4- 
inch  check  valve  on  its  line  in 
Middlesex  County ,  New  .Jersey  ito  -make 
deliveries  of.op  to  10^000  Dtb/d  to 
Chevron’s  Perth  Amboy  Refinery. 
Che.vron  would  raimhurse  Texas  Eastern 
for  the.$28,000  cost  of.such  tap. 

Comment  date:  May  12, 11995,  in 
accordaccewith  Standard  iParagraph'G 
at  tthe  -end  of  this  -noticrfi. 
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2.  Kack  Gateway  Pipeiiae  Compaay 

[Docket  No.  0*95-281-000)* 

Take  aoAice  tfiat  on  March  24, 1995,. 
Koch  Gateway  Pipeline  Company  {Koch. 
Gateway),  P.O.  Box  1478,  Houston, 

Texas  77251-^1478,  filed  in  Docket  No. 
CP95-281-000  an  application  pursnant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  tO'  abandon 
and  remove  a  550  horsepower 
compuessoi  uxut  located  at  its  Jackson 
Storage  Compressor  Station^  Rankin 
County,  Mississippi,  aff  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  remove  its 
Unit  No.  5  compressor  from  service  at 
the  Jackson  Storage  Cempresser  Station 
site.  Koch  Gateway  states  that  the  Unit 
No.  5  compressor  has  not  been  used  in 
the  past  twO‘  years  and  Koch  Gateway 
does  not  anticipate  needing  the 
compressor  unit  at  its  presort  location 
for  the  foreseeable  future.  Koch  Gateway 
states  that  k.  proposes  to  place  the  skkh 
mounted  unit  in  warehouse  inventory 
until  such  tine  the  unit  is  returned  to 
service. 

Koch  Gateway  states  that  the 
proposed  abandomoent  is  in  the  public 
interest  and  will  have  no.  effect  on  Us 
existing  customers. 

Comment  date:  April  Ift,  1995,  in. 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Cohmibia  Gas  Trarmnission 
Corporation 

[Docket  No.  CP95-283-0001 

Take  notice  that  on  March  24, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314-- 
1599,  fi^led  in  Docket  No.  CP9&-283-GOO 
a  request  pursuant  to  Section.  157.205  of 
the  Commission's  Regulations  to 
construct  and  operate:  hudlkies;  for  a 
new  point  of  defiveiy  to.  Orwell  Natural 
Gas  (Orwell)  located  in  Trumbull 
County,  Ohio  under  Columbia’s  Wankef 
certificate  issued  m  Docket  No.  CP89- 
76-000,  pnrsuaik  to  Section  7  of  the 
Natural  Gae  Act,  all  as  more  fully  set 
forth  in  the'  request  on  file  with  the 
Commission,  and  open  to  pubtic 
in^ectioa. 

GcUundsia.  prroposes  to  construct  and 
operate)  a  Z-inch  tap  and  gae  sanpicc  on 
Columbia’s  Line  FV~3S4f  to  pxovide  a 
new  point  of  dehvery  in  oreinr  to 
provide  fimt  CnnsportaCion  service  for 
up  h>  2SG  deha*hcrir»  fdih)  per  day  arad 
up  to  3S>,Cra0i  dth  aitmialiliy  ,  ^ 
resideirtral  use,  far  Orwell  in.  Tnuabufi 
Connty,  Ohio  under  Cohnafaea’s  Rate 
Schedule  GTS  or  fnms  czqjocity  rdeased 
by  other  shippers  within  certificated 


entitlements,  Cohunbia  stales- that  there 
is  no  impact  on  CobEmbia’s  existing 
peak  day  obiigteions  to  its  other 
custenoers  as  a  resnlt  of  the  construction, 
and  operatLon  of  these  facilities. 
Colurnbia  states  that  Orwell  would 
reimborse  Columbia  fcH*  the  cost  of  these 
facilities  estimated  to  he  $3S>,415, 

Comment  dote:  May  IZ,  1966,  ia 
acceodaDce  with  Standard  Patn^naph  C 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  w 
to  make  any  protest  with.  Kcfeceoce  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory'  Commission, 
Washington,  DXl  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  req^uirements  of  the 
Commissiem’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFRl57.10)i  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  hut  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding,  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  bearing, 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’’s 
Rules. 

Take  further  notice  that,  pursiiairt  to 
the  authority  contain|^  in  and  subject  to- 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natarsd  Gas 
Act  and  theComraissioo’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  bdfore  the 
Conunission  or  its  designee  on  this: 
application  if  no  motion  to  iaterv«ie  is 
filled  wkhdn  the  tinse  required  hermn,  if 
the  Conmnissiofi.  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  perBission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity,  ff  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  fmmded 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Amy  person  or  theCcfflniii.TSsfon:’'s 
staff  may,  within  45  days  after  issuance 
of  the  iitstanl  notice  by  the  Commsskm, 
file  pursuant  to  RuW  214  of  the 
CoRianssKNa’s  Ptocedurad  Etules  (18  CFR 
385.214)  a  motion:  to  adervene  or  notice 
of  imtervKsition  and  pursoant  to  Section 
157.205  of  the  RegniaCicims  taidier  the 


Natural  G»  Act  (T8  CFR  157.285)  a 
protest  to  the  request.  If  no  protest  is 
filed  witbiw  the  time  allowi^  therefor 
the  proposed  activity  rfraB  he  dewned  to 
be  antitorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest,  ff  a 
protest  is  Sled  and  not  withdrawn 
withini  39  tfays  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
aufhorizatioii  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lon  D.  Casbeft, 

Secretary. 

[FR  Doc.  95-8272  Filed  4-4-95;  5;45  amr 
BILLING  CODE  6717.01-P 


[Project  No.  11422-001  Idaho] 

Dike  Hydroetectiic  Partners,  inc.; 

Notice  of  Surrender  of  Preliminary 
Pernwf 

March  30,  1995. 

Take  notice  that  Dike  Hydrodeetric 
Partners,  kic.,  peranttee  fw  the  Dike 
Project  No.  11422,  has  requested  that  its 
preliminary  permit  betemrinated.  The 
preliminary  permit  for  Project  No. 

11422  was  issued  January  Itk  1994,  and 
would  have  expired  Efeceraher  39  ,  T996. 
The  project  would  have  been  located  on 
the  Snake  River,  EhnoreCbcmHy,  Idaho. 

The  Penwittee  filed  the  request  on 
March  16, 1995,  and  the  preliminary 
permit  for  Project  No'.  11422  shall 
remain  in  effort  through  the  thirtieth- 
day  after  issuance  of  this  notice  on  less 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  foffowing  that  day.  New 
applications  involving  this  presort  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lok  D.  Casheif, 

Secretary. 

[FR  Doc.  95-8267  Filed  4-4-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Project  No.  11415-001  Washington] 

Rock  Creek  Hycftodectiric  Co.;  Notiee 
of  Surrender  of  Preliminary  Permit 

March  30  1996 

Take  notice  that  Rock  Creek 
Hydroelectric  Company,  permittee  for 
the  Rock  Creek  Project  No.  11415,  Ikb 
requested  that  its  preliminary  permit  be 
terminated.  Tbe  prefiminary  petrait  for 
ProfBrt  No.  11415  was  issued  fofy  38, 
1993,  andwoukfhaveexphed  June  30, 
1 998.  The  project  wouM  have  been 
located  on  Ro^  Creek,  Cowlitz  Cotmty, 
Washington. 
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The  Permittee  Filed  the  request  on 
March  14, 1995,  and  the  preliminary 
permit  for  Project  No.  11415  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
_  remain  in  effect  through  the  first 
^business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Casheil. 

Secretary. 

(FR  Doc.  95-8266  Filed  4-4-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Project  No.  11399-001  Oregon] 

Tumaio  Irrigation  District;  Notice  of 
Surrender  of  Preliminary  Permit 

March  30. 1995. 

Take  notice  that  Tumaio  Irrigation 
District,  permittee  for  the  Bend  Canal 
Project  No.  11399,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 

11399  was  issued  December  28, 1993, 
and  would  have  expired  November  30, 
1996.  The  project  would  have  been 
located  on  the  Deschutes  River,  ■  • 
Deschutes  County,  Oregon. 

The  Permittee  filed  the  request  on 
March  17, 1995,  and  the  preliminary 
permit  for  Project  No.  11399  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  on  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  Casheil, 

Secretary. 

IFR  Doc.  95-8265  Filed  4^-95;  8;45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-21 3-000] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

March  30, 1995. 

Take  notice  that  on  March  28, 1995, 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  9.  proposed  to  be  effective 
April  1, 1995. 


MRT  states  that  the  purpose  of  the 
filing  is  to  retire  Substitute  First  Revised 
Sheet  Nd.  9  which  provided  for  the 
disposition  of  Account  Nos.  191  and 
858  costs,  and  reserve  Sheet  No.  9  for 
future  use. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  all  of  its  former 
jurisdictional  sales  customers  and  the 
State  Commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 

All  such  motions  or  protests  should  be 
filed  on  or  before  April  6, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  95-8270  Filed  4-4-95;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP93-206-004] 

Northern  Natural  Gas  Co.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  30, 1995. 

Take  notice  that  on  March  27, 1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern’s  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  effective  March  11, 1995: 
Substitute  First  Revised  Sheet  No.  263A 

Northern  states  that  such  tariff  sheet 
is  being  submitted  in  compliance  with 
the  Commission’s  Order  issued  March 
10, 1995,  in  Docket  No.  RP93-206-003. 
to  revise  the  termination  date  of  the 
Carlton  Resolution  to  October  31, 1995. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C,  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 


on  or  before  April  6, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  95-8268  Filed  4-4-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-325-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Informal  Settlement 
Conference 

March  30, 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  April  6, 
1995,  at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  Regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Carmen  Gastilo  at  (202)  208- 
2182  or  Kathleen  Dias  at  (202)  208- 
0524. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  95-8269  Filed  4-^-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  CP95-280-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

March  30, 1995. 

Take  notice  that  on  March  23, 1995, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP95-280-000  a  request  pursuant  to 
Section  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  pipeline,  construct  pipeline, 
relocate  domestic  customers,  and  uprate 
the  pressure  of  pipeline  under  William’s 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  commission  and  open  to  public 
inspection. 
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Williams,  states  SbaC  it  pm^ses  fl)  to 
abandon  approximately  1  Sonnies: erf 
10-inch  pipeline  aad  construct 
approximately  15.8  mHes  of  8-inch 
replacement  pipeline.  (2)  toteiecatell 
domestic  cuetomers,  aikb  C3l  ta  uptate 
2.2  mites  of  existing  8-mc&.  pipeline, 
located  in  Labette  and  Montgomery 
Counties,  Kansas. 

Williams  states  further  that  the 
constmetion  coot  is  estimated  to  be 
$2,270,81'0.  dte  recfiaiiR  cost  fs  estimated 
to  be  A, 470,  and  the  salvage  vahie  is 

esti  mated  to  be  $43dK)0i 

Any  person  or  the  Contonssiow's  staff 
may ,  within.  45  days  after  i.ssiiance  of 
the  instant  notice  %  the.  Commission., 
file  pursuant  to  Rale  214  of  the 
Coniamsi«n’&  Pracedttrai  Rnlies  (tlft  CFR 
385.214>  a  naaliaiv  W>  intervene’  or  ootice- 
of  inteFv«i4Mut  and  punaaiR  to  Sectieni 
157.205  of  the  Regulations  under  the 
Natural  Gas  Ad  fl»  CFR  1S7.2S5).  a 
protest  to  the  request.  If  no  protest  is. 
filed  within  the  time  allow^  thereSor, 
the  pnoposed*  actrvrty  shell  be  deemed  to 
be  aothorized  efiecti  ve  the  day  after  the 
time  allowed  Hot  fifing  a  prot^.  Ffa 
protest  is  filecf  and  nof  wfthdrawn- 
within  30*  days  after  the  time  aWowed 
for  filing; »  protest,  the  mstant  request 
shall  be  treated  as  an  appficatkm  for 
authorization  prarsoant  m  Section-  7  of 
the  Nhtwral  Gas  Act. 

Lois  17.  Casfaelt, 

Secretary. 

IFR  Doc  95-8261  Filed  4-4-95;  8:45  ami 
BILUNQ  cooe  KnTMTMHi 


[Docket  Noi  Enos  fttei  OOfr,  et  a«.| 

Oklahoma  Gas  A  Electric  Company,  et 
al.;.  Electric  Rate  and  Corporate 
Regulation  Filtags 

•March  28, 1995, 

Take  notice,  that  the  following  fifings 
have  been  made  widi-  the  Commission: 

1.  OklidkniKr  Gas  and  Electric  Company 

IDockcfNo.  ER95-644-000)‘ 

Take  notice  that  on  March.  Zl.  1905, 
Oklahoma  Gas  and  Electric  Ckunpany 
(OG&E),  tendered  for  filing  amendments 
to  its  February  24, 1995,  filing  to  the 
Supplemental  Power  Purebaw 
A^eemenl  wkh  the  Oklahoma 
Municipek  Power  Audtority  (OIU^Ak 
OG&E  also  file  a  Notice  of  Caficeklatkm! 
effective  Sepitemher  3Q>.  1986s.  as  tetthe' 
SuppleHteotal  Perweo  Purchaae 
Agreement. 

Copies,  of  this:  fifing  baw  been  aeoi  to 
OMPA,  the  Oklahoma  Coqtararion 
Conmisstan,  aBed  the  Arkaasas 
Service  Cenmnission;. 


Coatmant  e&ite:  Apnt  11, 1986,  in 
accoidamce  wkh  Standard  Paragraph  E* 
at  the  end  of  dws  rwtrce. 

2.  Coastal  Tecimok^  Doniiiiicana.,  SsA. 
(Docker  BC96-37-«MKI1> 

On  March  Zl,  1995,  Coastal 
Technology  Dominaicana,  S.A. 
(‘"Appifeant'7,  c/o  Messina  ft  Messina, 
Calle  Paittlno.'Falco>Nia  55,  Santa 
Domingo;  EkanmicaR  Republie,  filed 
with  the  F(6fdeial  Energy  JtegwSatory 
Commioskm  an  application  lEor 
detemaiaatian.  of  exempt  wholesale 
generator  status-  pMoesuant  ta  Part  385  of 
the  Commission’s  Regulations, 
Applicant,  a  Dominican  Republic 
corporathm  intends  to  operate  and 
maintani  all  or  piait  of  certain  generating 
facilities  in  Obminrean  Repmbfic.  These 
facilities  will  consist  af  two  dSesel 
electric  generating  fecffkres  tocaterf  in 
Puerto  Plata,  Dominican  RepHibUc. 

Comment  date:  April  11,  T995,  in 
accordance  wkti  Standard  Para^phE 
at  the  end  of  this  notice.  The 
Commission,  will  fimit  Us  consideration 
of  comments  to  those  that  concern  tfm 
adequacy  or  accuracy  of  the  application. 

3.  ElPasvElbclric  Cempany 

[Dbckat  Mu.  ER95-423-000r 
T^ce  notice  that  on  March  3, 1995,  El 
Paso  Electric  Gorapany  tendered  for 
filing  an.  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  11, 1985^,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  th«  notice,  ‘ 

4.  EiBren  Ptower  Marketing  hie. 

IDockatNo.  ER95-«09-08ali 
Take  notice  that  on  March  13t,  1995, 
Enron  Power  Marketing,.  Inc.  tendered 
for  filing  a  Certificate  ed  COfKswreBce  in 
the  above-refeseaced  docket. 

Commeat  date:  Afeil  ll,  198&,  rn 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice. 

5.  Sair  Drego  Gas  k  Electric  Company 
(Docket  No.  ER96-647-(K)0| 

Take  notice  diat  on  March  6, 1986, 

San  Diego  Gash  ESectric-Conaparty 
(SDG&E)'  tendered  hw  fi^fiog  and 
acceptance,,  an.  Intieicfiange  Agieeiiient 
(Agreemeatf  between  SDG^and  LGJ^ 
Power  Marketing  Inc.  (LPhi), 

SQC&E  requests  that  the  Connmssion 
allow  the  Agreement  to  fieeome  efibetive 
on  the  1st  c^y  ol  May  ,  1995  or  at  the 
earlier  pxissAle.  date. 

Copies  of  this,  filing  were  served  upon 
the  PuMic  Utrlities  CcoasnisaMn.  ol  the 
State  of  Caidocnia  and  LPM. 

Comment  dsde:  April  11, 19S5,  i» 
accordance  with  Standard  Paragraph  E. 
at  the  esidi  of  this  notice.. 


6,  €knem  Iftflflies  €oiwpawy 

(Docket  No.  ES95-26-0001 

Take  notice  that  on  March  20, 1986 
Citizens  Utilities  Company  (Ckbcnsl, 
filed  an  application  reqjuestiiig  an  order 
from  the  Commission: 

flf  Disefaiming  furiscfictron,  under 
§  204  of  fire  Fednak  Power  Act.  over 
Citizens’  periodic  stock  dividend 
program,  or 

(2)  Alternatively,  aikhorfring  Gtizens’' 
quarterly  stock  dividend  pcog^am 
without  limitation  of  tome. 

Comment  date:  April  19, 1995,  m 
accordance  vrid^  Stendard  Ruagrafdr  E 
at  the  end  of  this  notice. 

7,  Dianna  L.  Green 
(Doelwr  N«> 

Take  notice  that  oir  March  Zl.  1395, 
Dianna  L.  Cseen  (Apphcantl  tendered 
for  filing  an  appEcatron  under  Scctioo 
305(b)  of  the  Federal  Power  Act  to  (sold 
the  following  positiems:  ~  ' 

Offiesr—Duquesae  LigfiC  Contpany 
Outside  Director — PNC  Bank  Carp 

Comment  dater  April  12, 1985.  m 
accordance  with  ^andardt  Paraf^aph  E 
at  the  end  of  this,  notice 

8,  Stuart  ITeydt 

(Docket  Nbi  iO-2«?4i-«aNl 

Take  notice  that  oaMlarch  21, 1995, 
Stuart  Heydt  fAppficantf  rendtererf  ftjr 
filing  an  application  under  Section 
305^1  of  tlse  Federal  Power  Act  to  PioW 
the  following  positrans: 

Director — Peoo&yiwaaia  PovMr  &  Li|^£ 
Company 

Director — PNC  Bank,  N.  A. 

Comment  date:  April  12,  19^,  p» 
accordance  with  Standard  ftragrepIS-  E 
at  the  end  of  this  notice. 

Standard  Paragraphs. 

E.  Any  person  desii  ingtohe  heard  or 
to  protest  said  fifing  sfrornW  file  a 
motion  to  intervene  or  protest  wkh  the 
Federal  Energy  ReguKatory  ComTTHSsmrt. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  m  accordance 
with  Rules  211  and  214  of  the 
CominTSsi«Tr’'s  Rates  of  Practice  and 
Procedure  (18  CFR  385.211  and- 18  GFR 
385.214).  All  such  motrona  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Cawiwiissiion-  in< 
deterrahnng'  the  appropriate  action.  Ko  be 
taken,  bat  will  not  serve-  to  make 
protestants  parties:  to  the  proceed  mg'. 
Any  pei.soa  wishing  to  become  a  p«rCy 
must  file  a  motion  lo  intervene.  Copies- 
of  this:  fifing  ace  on-  file  with-  the 
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Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary 

IFR  Doc.  95-8271  Filed  4^-95;  8:45  ami 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30384:  FRL-4944-9] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  May  5, 1995. 

ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-30384]  and  the 
file  symbol  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divisions  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  “Confidential 
Business  Information”  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kumar,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 


Rm.  CS51B6.  Westfield  Building  North 
Tower,  2800  Crystal  Drive,  Arlington, 

VA  22202,  (703)  308-8709;  e-mail: 
kumar.rita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  to  register  the 
pesticide  products  containing  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products  ^ 

1.  File  Symbol:  68230-E.  Applicant: 
Biospherics  Incorporation,  12051  Indian 
Creek  Court,  Beltsville,  MD  20705. 
Product  name:  Wingdinger  H2O. 
Biochemical  Insecticide.  Active 
ingredient:  Xylitol  at  40  percent. 
Proposed  classification/Use:  None.  For 
control  of  houseflies  indoors. 

2.  File  Symbol:  68230-R.  Applicant: 
.Biospherics  Inc.  Product  name: 
Wingdinger  Gel.  Biochemical 
Insecticide.  Active  ingredient:  Xylitol  at 
40  percent.  Proposed  classification/Use: 
None.  For  control  of  houseflies  indoors. 

3.  File  Sjmibol:  4822-URO.  Applicant: 
S.  C.  Johnson,  Incorporation,  1525  Howe 
St.,  Racine,  WI  53403.  Product  name: 

Off!  Moth  Proofer  1.  Insecticide/ 
Miticide.  Active  ingredient:  Cedarleaf 
oil  at  85  percent.  Proposed 
classification/Use:  None.  For  moth 
repellency  and  control. 

4.  File  Symbol:  4822-URI.  Applicant; 

S.  C.  Johnson,  Inc.  Product  name:  Off! 
Moth  Proofer  2.  Insecticide/Miticide. 
Active  ingredient:  Cedarleaf  oil  at  90 
percent.  Proposed  classification/Use: 
None.  For  moth  repellency  and  control. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 


the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registration. 

Dated;  March  24, 1995. 

Flora  Chow, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

IFR  Doc.  95-8085  Filed  4-4-95;  8:45  am) 
BILLING  CODE  6560-60-F 


IOPP-64026:  FRL  4943-8J 

Methomyl;  Request  to  Delete  Certain 
Outdoor  and  All  Indoor  Non-Food 
Uses,  DuPont  Agricultural  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  7  U.S.C.  136 
d(f)(l),  EPA  is  issuing  this  notice  of 
receipt  of  request  by  DuPont  to  delete 
certain  outdoor  and  all  indoor  non-food 
uses,  including  but  not  limited  to,  fur¬ 
bearing  animal  units,  poultry  houses, 
commercial,  industrial  and  institutional 
areas  (outdoor),  meat  and  poultry 
processing  plants,  and  garbage  areas 
from  their  manufacturing  use 
registrations  for  methomyl.  The  public 
is  invited  to  submit  comments  within  30 
days  of  this  notice  regarding  the 
appropriateness  of  EPA  granting  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202,  (703) 
305-5761;  e-mail; 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  cancelled  or 
amended  to  terminate  one  or  more  uses 
(7  U.S.C.  136  d  (f)(1)).  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  in  the 
Federal  Register  a  notice  of  the  receipt 
of  the  request  and  allow  30  days  (or  90 
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days  for  minor  agricultural  uses]  for 
public  comment.  Thereafter,  the 
Administrator  may  approve  such  a 
request.  EPA  may  waive  the  comment 
period  if  requested  to  do  so  by  the 
registrant,  or  if  continued  use  would 
pose  an  unreasonable  adverse  effect  on 
the  environment. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  an  application  by  DuPont 
Agricultural  Products,  Walker’s  Mill, 
Barley  Mill  Plaza,  P.O.  Box  80038, 
Wilmington,  DE  19880-0038,  to  delete 


certain  outdoor  and  all  indoor  non-food 
uses  for  the  two  methomyl  registrations 
listed  below  in  Table  1.  These 
registrations  are  identified  by 
registration  number,  product  names, 
active  ingredient,  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  the  continuation  of  the  subject 
uses  may  wish  to  contact  the  registrant 
within  30  days  after  the  publication  of 
this  notice,  to  discuss  withdrawal  of  the 
applications  for  deletions  or  possible 
transfer  of  the  registrations. 

The  registrant  is  requesting,  and  EPA 
is  providing  a  30-day  comment  period 


because  the  Agency,  has  been  informed 
by  the  registrant  that  it  contacted  all 
registrants  of  methomyl  fly  baits  last 
year  of  its  decision  not  to  support  that 
use,  and  has  not  been  selling  the 
product  to  fly  bait  formulators  since 
December  31, 1993.  Also,  because  the 
deletions  are  being  requested  in  accord 
with  an  EPA  request  that  the  registrant 
propose  risk  mitigation  measures  to 
address  the  Agency’s  methomyl  worker 
safety  concerns,  the  Agency  considers  a 
30-day  comment  period  to  be 
appropriate  in  length. 


Table  1.  —  Registrations  Subject  to  Deletion  Requests 


EPA  Registration  No. 

Product  Name 

Active 

Ingredient(s) 

Delete  From  Label 

352-366  . 

DuPont  Methomyl  Technical  . 

Methomyl . 

All  indoor  non-food  uses  such  as  dog  kennels,  fur¬ 
bearing  animal  units,  farm  buildings,  poultry  houses, 
commercial,  industrial  and  institutional  areas  (out¬ 
door),  eating  establishments  (outdoor),  food  proc¬ 
essing,  handling  and  storage  plants/areas  (outdoor), 
garbage  areas,  garbage  cans,  trash  bins,  meat 
processing  plants  (nonfood  areas),  poultry  process¬ 
ing  plants  (nonfood  areas). 

All  indoor,  non-food  uses  such  as  dog  kennels,  fur¬ 
bearing  animal  units,  farm  buildings,  poultry  houses, 
commercial,  industrial  and  institutional  areas  (out¬ 
door),  eating  establishments  (outdoor),  food  proc¬ 
essing,  handling  and  storage  plants/areas  (outdoor), 
garbage  areas,  garbage  cans,  trash  bins,  meat 
processing  plants  (nonfood  areas),  poultry  process¬ 
ing  plants  (nonfood  areas). 

352-361  . 

DuPont  Composition . 

Methomyl . 

III.  Existing  Stocks  Provisions 

The  Agency  intends  to  authorize 
registrants  to  sell  or  distribute  existing 
stocks  of  product  under  the  previously 
approved  labeling  for  a  period  of  18 
months  after  approval  of  the  deletion 
requests,  subject  to  the  imposition  of 
other  restrictions  resulting  from,  e.g. 
special  review  actions. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  March  21, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  95-7958  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  6660-60-F 


[PF-623;  FRL-4945-1] 

Miles,  Inc.;  Notice  of  Filing  of  Pesticide 
Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  has  received  from  Miles, 
Inc.,  petitions  to  establish  pesticide 
tolerances  for  phostebupirim  and 
cyfluthrin  in  or  on  various  com 
commodities. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'‘Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wi  Aout  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 


Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest,  Product  Manager 
(PM  14)i  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-305-6600;  e- 
mail:  Forrest.Robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  'This 
notice  announces  that  EPA  has  received 
firom  Miles,  Inc.,  P.O.  Box  4913,  Kansas 
City,  MO  64120,  notices  of  filing  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a)  for 
the  the  following  pesticide  petitions  to 
amend  40  CFR  part  180  to  establish 
tolerances  for  certain  pesticide  in  or  on 
various  corn  commodities. 

1.  PP 1F4025.  Miles,  Inc.,  has 
proposed  amending  40  CFR  part  180  to 
establish  tolerances  for  phostebupirim, 
0-[2-(l,l-dimethylethyl-5-pyrimidinylj 
O-ethyl  O-(l-methyleAyl) 
phosphorothioate,  in  or  on  the  following 
raw  agricultural  commodities:  com, 
fresh  at  0.01  part  per  million  (ppm); 


173S6 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Notices 


com,  grain,  field  and  pop  at  0.01  ppm; 
and  com  forage  and  fodder,  field,  pop. 
and  sweet  at  0.01  ppm.  The  proposed 
analytical  method  ^  determining 
residues  is  gas-iiquid  chromatography. 

2.  PP 1F4026.  Miles.  Inc.,  has 
proposed  amending  40  180.436  to 

establish  tolerances  for  cyfluthrin, 
cyano  (4-fluoro-2- 
phenoxyphenyl)methyl-3-(2,2- 
dichloro^yl)*2,2- 

dimethylcyclopropanecarboxylate,  in  or 
on  the  following  raw  agricultural 
commodities:  com,  firesh  at  0.01  part  per 
million  (ppm);  com,  grain,  field  and  pop 
at  0.01  ppm;  and  com  forage  and  fodder, 
field,  pop,  and  sweet  at  0.01  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas-liqirid 
chromatography 

List  of  Subjects 

Environmental  protection. 

Agricultural  commodities.  Pesticides 
and  pests. 

Aiitiisrity'  21  U.S.C  34Ba  and  .148. 

Dated:  March  21, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs 

|FR  Doc.  95-8064  Filed  4-4-95;  8:45  am| 
BILUNO  CODE  SS60-S0-f 


(OPP-30329A;  FRL-4940-8] 

Rohm  and  Haas  Co.;  Approval  of 
Pesticide  Product  R^strations 

AGENCY:  Environmental  Protection 
Agency  fEPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Rohm  and  Haas  Company, 
to  amditionaily  register  the  pesticide 
products  Enable  2F,  RH-7592  Technical, 
and  Indar  WSP  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  faisecttcide.  Fungicide,  and 
Rodeeticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORUATION  CONTACT:  By 
mail:  Cynthia  CSies-Paricer,  Product 
Manager  fPM)  22,  Registration  Division 
(7505(CL  Office  of  Pesticide  Prc^ams, 
401  M  SL,  SW^  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  (703-305- 
554©). 

SUPPLEMENTARY  MPORMATION:  EPA 
issued  a  notke,  pnblished  in  the 
Federal  Register  of  FetHuary  5, 1992  (57 
FR  4450),  which  announced  that  Rohm 


and  Haas  Co..  100  Independence  Mall 
West,  PhiladeljAia,  PA  19106,  had 
submitted  applications  to  conditionally 
register  the  pesticide  products  Indar  2F 
(now  known  as  Enable  2F)  and  RH-7592 
Technical  (EPA  File  Symbols  707-EGR 
and  707-EGN),  containing  the  active 
ingredient  fenbuconazole  alpha-(2-(4- 
chlorophenyl)ethyl)-alpha-phenyl-lH- 
1.2,4-triazole-l-propanenitrile  at  22.8 
and  98.3  percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

EPA  later  received  an  application 
from  the  company  to  register  the 
product  Indar  75WSP  lEIPA  File  Symbol 
707-ECX)),  containing  the  active 
ingredient  fenbuconazole  at  75  percent. 
However,  since  the  notice  of  receipt  of 
application  was  not  published  in 
Federal  Register,  as  required  by  FIFRA. 
as  amended,  interested  parties  may 
submit  written  comments  within  30 
days  from  the  date  of  publication  of  this 
notice  for  this  product  only. 

The  applications  were  approved  on 
February  15, 1995,  for  one  technical  and 
two  end-use  products  listed  below; 

1.  RH-7592  Technical  for  formulation 
and  manufacture  of  fungicides  only 
(EPA  Registration  Number  707-230). 

2.  Enable  2F  for  disease  control  on 
pecans  (EPA  Registration  Number  707- 
231). 

3.  Indar  75WSP  for  use  to  to  control 
diseases  on  apricots,  cherries, 
nectarines,  and  peaches  (EPA 
Registration  Number  707-239). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  pteriod 
and  do  not  me^  oroxceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  ooosidered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  fenbuconarofe, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  such  use.  Specifically,  the 
Agency  has  considered  the  nature  and 
its  pattern  of  use,  application  methods 
and  rates,  and  level  and  extent  of 
potential  exposure.  Based  on  these 
reviews,  the  AgerKy  was  able  to  m^e 
basic  health  arid  saf^ety  determinations 
which  show  that  use  of  fenbuconazole 
during  the  period  of  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 
environnrent,  and  that  use  of  the 
pesticide  is,  in  the  public  interest. 


These  products  ere  conditionally 
registered  in  accordance  with  FIF^ 
section  3(c)(7)(C).  If  the  conditions  are 
not  complied  with  the  registrations  will 
be  subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e).  The  terms  of 
the  conditional  registrations  will  require 
Rohm  and  Haas  Company  to  submit  the 
following  studies; 

1.  Fish  Life  Cycle  (Guideline 
Reference  Number  72-5). 

2.  Growth  and  Reproduction  of 
Aquatic  Plants  -  Tier  2  (123—2). 

3.  Droplet  Size  Spectrum  (201-1). 

4.  Drift  Field  Evaluation  (202-1). 

5.  Stoic^e  Stability  of  Fenbuconazole 
Reflecting  a  49-month  Storage  Period 
(171-4(el). 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
fenbuconazole. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency’s  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SVV.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and- registration  number  and  (2) 
specify  the  data  or  information  desired. 

Atrthorily:  7  ll.SiC.  136. 
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List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registration. 

Dated;  March  22, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-7959  Filed  4-4-95:  8:45  am] 
BILLING  CODE  ft560-50-F 


[PF-624;  FRL-4948-2] 

Rohm  &  Haas  Co.;  Notice  of  Filing  of 
Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  from  the 
Rohm  &  Haas  Co.  petitions  to  establish 
pesticide  tolerances  for  benzoic  acid, 
3,5-dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide,  in  or  on  apples 
and  walnuts. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
‘‘Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  (s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rick  Keigwin,  Product  Manager 
(PM-10),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  713,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA,  (703)-305-7618;  e- 
mail:  keigwin.rick@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 


from  the  Rohm  &  Haas  Co., 
Independence  Mall  West,  Philadelphia, 
PA  19105,  notices  of  filing  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a)  for 
pesticide  petitions  (PP)  4E4375  and 
4F4280  to  amend  40  CFR  part  180  to 
establish  tolerances  for  benzoic  acid, 

3 ,5-dimethyl-l-(l  ,l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide,  in  or  on  the 
raw  agricultural  commodities  apples  at 
1.0  part  per  million  (ppm)  (PP  4E4375) 
and  walnuts  at  0.1  ppm  (PP  4F4280). 
The  proposed  analytical  method  for 
determining  residues  is  HPLC 
separation  with  UV  detection. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  March  30, 1995. 

Susan  Lewis, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  95-8345  Filed  3-31-95;  1:06  pml 
BILLING  CODE  6560-60-F 


[OPP-66209:  FRL-4943-4] 

Mevinphos;  Amendment  to 
Cancellation  Order  and  FIFRA  Section 
6(g)  Notification 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  amended 
cancellation  order. 

SUMMARY:  On  June  30, 1994,  Amvac 
Chemical  Corporation  (Amvac)  of  Los 
Angeles,  California,  requested  voluntary 
cancellation  of  all  registrations 
containing  mevinphos  (2-carbomethoxy- 
1-methylvinyl  dimethyl  phosphate, 
alpha  and  beta  isomers,  trade  name 
Phosdrin).  Pursuant  to  section  6(f)(1)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA  canceled 
all  mevinphos  registrations  on  July  1, 
1994,  The  Cancellation  Order  contained 
certain  limitations  upon  the 
distribution,  sale,  and  use  of  existing 
stocks  of  canceled  pesticide  products 
containing  mevinphos.  EPA  has 
modified  the  existing  stocks  provision 
of  the  Cancellation  Order  to  extend  the 
period  for  sale,  distribution,  and  use  of 
existing  stocks  of  certain  canceled 
products  containing  mevinphos  through 
November  30, 1995.  At  the  end  of  this 
period,  all  product  in  the  channels-of- 
trade,  including  product  in  the  hands  of 
growers,  will  be  subject  to  a  recall 
which  has  some  provisions  for 
reimbursement.  Product  sold  after 


February  27, 1995,  will  be  labelled  with 
additional  protective  requirements.  This 
notice  also  amends  the  timefiame  for 
reporting  the  possession  of  canceled 
mevinphos  products  as  required  under 
section  6(g)  of  FIFRA. 

DATES:  The  amended  cancellation  order 
became  effective  January  13, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Dumas,  Special  Review 
Branch,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  3rd  floor,  2800 
Crystal  Drive,  Arlington,  VA,  (703)  308- 
8015. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

On  June  30, 1994,  Amvac  requested 
voluntary  cancellation  of  all  pesticide 
product  registrations  containing 
mevinphos  as  an  active  ingredient.  On 
July  1, 1994,  EPA  issued  a  Cancellation 
Order  for  all  mevinphos  registrations 
pursuant  to  FIFRA  section  6(f)(1).  In  the 
Federal  Register  of  August  1, 1994  (59 
FR  38973),  EPA  issued  a  Notice 
announcing  receipt  of  the  request  for 
cancellation,  the  Cancellation  Order, 
and  the  FIFRA  section  6(g)  notification 
requirements.  The  Cancellation  Order 
prohibited  the  distribution  and  sale  of 
existing  stocks  of  canceled  pesticide 
products  containing  mevinphos  after 
December  31, 1994,  and  prohibited  the 
use  of  existing  stocks  after  February  28, 
1995.  Existing  stocks  refer  to  those 
stocks  of  previously-registered 
mevinphos  products  which  were  in  the 
United  States  and  were  packaged, 
labeled,  and  released  for  shipment  prior 
to  the  cancellation  on  July  1, 1994.  Also, 
the  Order  required  Amvac  to  develop 
and  implement  an  acceptable  Recall 
Plan  for  the  recall  of  mevinphos 
products  that  were  in  the  hands  of 
dealers  and  distributors  after  December 
31, 1994. 

On  December  28, 1994,  EPA  amended 
the  Cancellation  Order  by  extending 
'  distribution  and  sale  of  existing  stocks 
of  canceled  mevinphos  products 
through  January  14, 1995,  to  facilitate 
work  on  a  pending  agreement  between 
EPA  and  Amvac.  On  January  13. 1995, 
EPA  entered  into  an  agreement  with 
Amvac  and  issued  a  new  amendment  to 
the  Cancellation  Order  which  changed 
the  existing  stocks  provisions  in  the 
amended  Cancellation  Order  by 
extending  the  period  for  distribution, 
sale,  and  use  of  mevinphos,  established 
new  use  restrictions,  and  ordered  the 
recall  of  mevinphos  products. 
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The  EPA  registration  numbers 
canceled  by  the  Cancellation  Order  are: 
5481-113,5481-114,  5481-161,  5481- 
248, 5481-411,  5481-412,  5481-425. 
CA80001800,  CA81000300, 

CA86006300,  CA86007300  and  any 
supplemental  registrations  of  the 
registraticms  iist^  above. 

B.  Restrictions  on  Distribution,  Sale, 
and  Use 

The  Cancellation  Order,  as  amended 
on  Decendier  28, 1994,  provided  that  no 
person  may  distribute  or  sell  mevinphos 
products  after  January  14, 1995,  and  that 
no  person  may  use  mevinphos  products 
after  February  28, 1995.  The  Amended 
Cancellation  Order  and  Recall  Order, 
issued  January  13, 1995,  prohibits  all 
distribution,  sale,  and  use  of  mevinphos 
products  after  November  30, 1995.  The 
extension  of  the  date  for  use,  sale,  and 
distribution  does  not  affect  the 
registration  of  mevinphos  products  in 
any  way.  All  mevinphos  registrations 
remain  canceled,  and  will  not  be 
considered  for  registration.  Moreover, 
all  production  of  mevinphos  products 
for  use  in  the  United  States  ceased  July 
1. 1994. 

C.  Relabeling  Requirements  and 
Additional  Restrictions  on  Use  of 
Mevinphos  Products 

Because  of  the  risks  that  mevinphos 
poses  to  workers,  the  Cancellation  Order 
as  amended  requires  Amvac  to  relabel 
mevinphos  products  in  the  hands  of 
dealers  and  distributors  to  reflect 
additional  use  restrictions.  The 
additional  required  use  restrictions  are 
as  follows:  {1)  Use  of  hand-held 
application  equipment  and  air  blast 
sprayers  is  prohibited;  (2)  applicators 
and  other  handlers  must  wear  a 
respirator  with  either  an  organic  vapor 
removing  (OA7)  cartridge  with  a  prefilter 
approved  for  pesticides  (MSHA/NIOSH) 
approval  niunber  prefix  (TC-230),  or  a 
canister  with  a  prefilter  approved  for 
pesticides  (MSHA/NIOSH)  approval 
number  prefix  (TC-14G);  (3)  applicators 
and  other  handlers  must  use  protective 
eyewear;  (4)  applicators  and  other 
handlers  must  wear:  coverall  over  long 
shirt  and  long  pants;  chemical-resistant 
apron  (for  mixing/loading  and  cleaning 
equipment);  chemical-resistant  gloves, 
such  as  Barrier  Laminate,  Butyl  Rubber, 
Nitrile,  Neoprene  Rubber,  Polyvinyl 
Chloride,  or  Viton;  chemical-resistant 
footwear  plus  socks;  and  chemical- 
resistant  headgear  for  overhead 
exposure;  (5)  use  of  protective  measures 
described  in  2,  3,  and  4  apply  even 
when  a  closed  loading  system  is  used; 
and  (6)  all  applications  in  greenhouses 
and  on  grapes  are  prohibited. 


New  labelling  also  must  contain 
information  on  the  recall  and  last  legal 
date  for  distribution,  sale,  and  use.  The 
s{>ecific  language  required  on  new 
labelling  is  as  follows: 

This  product  may  not  be  sold,  distributed, 
or  used  after  November  30, 1995.  Any 
product  remaining  after  that  date  may  be  , 
returned  to  Amvac  Chemical  Corporation 
which  will  arrange  for  storage  and 
transportation.  You  may  obtain 
reimbursement  for  the  purchase  price  of  any 
unopened  containers  in  accordance  with  the 
terms  of  the  Recall  Plan.  To  obtain 
information  on  storage,  return,  and  the 
reimbursement  process,  call  1-800-205- 
5330.  If  you  dispose  of  this  product,  you 
must  comply  with  applicable  requirements 
for  hazardous  waste  under  federal  and  state 
law. 

The  additional  use  restrictions,  recall 
information,  and  the  November  30, 1995 
deadline  for  legal  distribution,  sale,  and 
use  are  contained  in  a  Notice  that  will 
become  a  part  of  labelling  for  all 
mevinphos  product  sold  or  distributed 
after  February  27, 1995.  All  mevinphos 
products  sold  and  distributed  after 
February  27, 1995,  must  have  a  one- 
inch-by-two-inch  sticker  affixed  to  each 
container  directing  users  to  read  the 
Notice  containing  new  labelling 
requirements.  The  Notice  must 
accompany  each  container  sold  after 
February  27, 1995.  Amvac  is  relabeling 
at  its  own  cost.  Amvac  reports  that  it 
initiated  the  restickering  program 
immediately  after  reaching  agreement 
with  the  Agency  and  that  the  program 
is  now  completed. 

D.  Recall 

When  the  Agency  reached  its 
agreement  with  Amvac  on  June  30, 

1994,  Amvac  agreed  to  develop  and 
implement  an  acceptable  recall  plan 
covering  existing  stocks  of  mevinphos 
in  the  hands  of  dealers  and  distributors. 
As  part  of  the  agreement  between 
Amvac  and  EPA  reached  on  January  13, 

1995,  Amvac  submitted  to  EPA  a 
proposed  recall  plan  for  the  recall  of 
existing  stocks  of  mevinphos  product. 
EPA  has  accepted  Amvac’s  proposed 
plan  and  has  ordered  Amvac  to  begin 
implementing-the  recall  plan  on 
December  1, 1995.  Amvac’s  recall  plan, 
which  is  exemplary,  includes  provisions 
for  recall  of  all  mevinphos  products 
down  through  the  end-user,  including 
opened  and  partially  filled  containers. 
Additionally,  holders  of  unopened 
containers  of  Amvac  product  or  those 
products  that  are  supplemental 
registrations  of  Amvac  products  will  be 
reimbursed  for  the  purchase  price. 
Reimbursement  will  go  through  the 
distribution  chain,  where  dealers 
reimburse  end-users,  distributors 


reimburse  dealers,  and  Amvac 
reimburses  distributors.  Reimbursement 
to  all  holders  provides  a  strong 
incentive  to  return  mevinphos  products. 
Finally,  Amvac  is  assuming  all  costs 
associated  wdth  transportation, 
collection,  and  storage  of  mevinphos 
products  that  are  being  recalled. 

The  mevinphos  registrations  subject 
to  the  recall  and  reimbursement  are: 
5481-113,  5481-114,  5481-161,  5481- 
248, 5481-411, 5481-412,  5481-425. 
CA80001800,  CA81000300, 

CA86006300.  CA86007300,  and 
supplemental  registrations  5481-161- 
34704,  5481-114-34704,  and  5481-412- 
34704.  Mevinphos  products  that  are  not 
Amvac  products  or  its  supplemental 
registrations  are  subject  to  this  recall, 
but  they  are  not  eligible  for 
reimbursement.  For  example,  products 
produced  by  Shell,  Dupont,  and  Helena 
may  not  be  eligible  for  reimbursement, 
but  are  subject  to  the  recall. 

E.  Modified  Reporting  Schedule  Under 
Section  6(g) 

In  the  July  1, 1994  Cancellation  Order, 
any  person  holding  canceled  mevinphos 
product  was  required  to  report  holdings 
under  section  6(g)  of  FIFRA.  Producers, 
exporters,  applicants  for  a  registration, 
applicants  or  holders  of  an  experimental 
use  permit,  dealers,  distributors,  and 
retailers  were  to  report  by  January  31, 
1995.  Commercial  applicators  were  to 
report  by  March  28, 1995.  All  persons 
must  now  repmrt  by  December  31, 1995. 

II.  Agency  Rationale  for  Amendment 

On  July  1, 1994,  when  the  Agency 
accepted  the  voluntary  cancellation  and 
allowed  the  use  of  existing  stocks 
through  February  28, 1995,  there  were 
many  reasons  to  accept  the  voluntary 
cancellation  rather  than  issuing  a  notice 
of  intent  to  susp>end  notice  as  the 
Agency  was  prepared  to  do  to  resolve 
the  risks  posed  by  mevinp)hos.  Had  the 
Agency  issued  the  suspension  and 
Amvac  contested  the  suspension  and 
requested  an  administrative  hearing, 
production  emd  distribution  could  have 
continued  throughout  the  legal 
proceedings.  This  outcome  could  have 
resulted  in  significantly  greater  use  and 
almost  certainly  a  larger  volume  of 
potential  hazardous  waste  at  all  levels  of 
the  channels-of-trade  (particularly,  at 
the  grower  level)  than  would  have 
occurred  had  the  Agency  not  agreed  to 
a  voluntary  cancellation  that  allowed 
existing  stocks.  Mevinphos  would  have 
become  a  hazardous  waste  only  when  it 
was  intended  ftw  disposal  and  not  when 
it  would  he  returned  under  the  recall 
program.  Moreover,  even  if  the  Agency 
had  prevailed  in  an  administrative 
hearing,  Amvac  could  have  appealed 
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the  decision  and  further  production  and 
use  might  have  been  allowed  during  the 
appeal  process.  In  addition,  Amvac  had 
agreed  to  conduct  a  recall  of  mevinphos 
products  in  the  hands  of  dealers  and 
distributors.  If  the  Agency  had  to 
mandate  a  recall  rather  than  utilize  a 
voluntary  recall,  it  would  have  had  to 
do  so  thimigh  a  rulemaking  process 
which  can  t^e  more  time  to  implement 
than  the  voluntary  program  agreed  to  by 
Amvac.  Finally,  the  Agency  anticipated 
that  a  safer  alternative,  NTN,  would  be 
registered  by  end  of  1994  that  would 
have  mitigated  the  economic  impact  on 
growers  from  the  loss  of  mevinphos. 
Weighing  the  risk  and  benefit  outlined 
above,  the  Agency  believed  that  it  was 
in  the  public’s  interest  to  enter  into  the 
agreement  with  Amvac  that  is  reflected 
in  the  July  1, 1994  Cancellation  Order. 

On  June  29, 1994,  California  imposed 
some  additional  restrictions  on 
mevinphos  use.  The  specific  restrictions 
were  not  known  to  the  Agency  at  the 
time  it  came  to  agreement  wiA  Amvac. 

It  is  now  the  Agency’s  understanding 
that  these  restrictions  possibly  along 
with  other  factors  such  as  low  pest 
pressure  lead  to  significantly  less  use  of 
mevinphos  during  the  rest  of  1994. 
Consequently,  there  was  siignificantly 
more  mevinphos  product  in  the  hands 
of  growers,  dealers,  and  distributors 
than  originally  anticipated  by  the 
Agency  on  July  1, 1994.  Because  of  the 
quantity  of  existing  stocks  in  the 
channels-of-trade,  Amvac  indicated 
there  were  substantial  difficulties  and 
costs  associated  with  the  recall  program 
and  it  expressed  reluctance  to  undertake 
such  an  extensive  recall.  If  the  product 
was  not  recalled  in  a  timely  manner 
pursuant  to  a  volimtary  re^l,  then  the 
potential  for  illegal  use  and  risk 
associated  with  possession  of  a  potential 
hazardous  waste  would  be  greater  than 
expected.  In  addition,  the  safer 
alternative  that  the  Agency  expected  to 
be  available  by  the  end  of  1994  has  yet 
to  be  registered.  Consequently,  the 
economic  impact  of  enforcing  the 
existing  stocl^  provisions  of  the  July  1. 
1994  Cancellation  Order  would  have 
been  greater  than  originally  anticipated. 
The  potential  for  greater  existing  stocks 
at  all  levels  in  the  chaimels-of-trade  for 
a  longer  time  and  greater  potential 
economic  impacts  than  originally 
anticipated  were  considerations  for  the 
Agency  extending  the  last  date  for 
distribution,  sale,  and  use  of  existing 
stocks  on  January  13, 1995. 

In  addition  to  extending  the  use  of 
existing  stocks,  the  Agency  also 
required  that  additional  protective 
measures  for  the  use  of  mevinphos,  a 
relabelling  program,  and  an  expanded 
recall  of  mevinphos  products  be  carried 


out  by  Amvac.  The  protective  measures 
are  intended  to  reduce  exposure  during 
the  extended  use  period.  Product  in  the 
hands  of  dealers  and  distribu tours  will  be 
relabelled  to  include  the  new  protective 
measures,  information  on  the  recall, 
including  an  800  number,  and  the  last 
legal  use  date.  Aumvac  has  agreed  to 
recall  and  reimburse  any  person 
possessing  any  unopen^  mevinphos 
product  produced  by  Amvac  or  by 
supplemental  registrants,  even  stocks 
held  by  growers,  to  accept  mevinphos 
products  produ^d  by  other  companies 
including  Dupont,  Shell,  and  Helena 
and  to  accept  opened  containers  of 
mevinphos  product.  A  voluntary  recall 
that  includes  opened  and  partially  filled 
containers  and  goes  down  through  the 
end-user  is  unprecedented.  Because  of 
the  recall  which  includes 
reimbursement  provisions,  growers  are 
less  likely  to  have  a  potential  hazardous 
waste  for  an  extended  period.  This  plan 
reduces  potential  accidental  poisonings 
and  the  opportunity  for  illegal  use  in  the 
future.  The  minimization  of  the  holding 
of  hazardous  waste,  accidental 
poisonings,  and  illegal  use  along  with 
the  imposition  of  additional  protective 
measures  for  workers  were  important 
benefits  contributing  to  the  Agency’s 
decision. 

The  Agency  believes  that  the  amount 
of  mevinphos  product  used  by 
November  30, 1995,  will  likely  be  no 
more  than  the  amount  originally 
anticipated  when  the  Agency  entered 
into  tbe  agreement  with  Amvac  on  July 
1, 1994.  This  level  of  use  combined  with 
the  requirement  for  additional 
protective  measures  for  those  using  the 
product  during  the  extended  use  period 
leads  the  Agency  to  believe  that 
exposure  to  agricultural  workers  from 
the  continued  use  of  mevinphos  will  be 
no  greater,  and  likely  less,  than  the 
Agency  anticipated  in  July  of  1994. 

An  additional  benefit  associated  with 
the  new  arrangement  is  that  it  allows 
the  Agency  to  avoid  the  uncertainty 
associated  with  litigation  over  the 
cancellation  and  recall. 

The  Agency  has  considered  the  risks 
and  benefits  of  extending  the 
distribution,  sale,  and  use  of  existing 
stocks  of  products  containing 
mevinphos.  When  the  risk  of  continued 
use  through  November  30, 1995,  is 
weighed  against  the  benefits,  both 
economic  and  in  terms  of  risk  reduction, 
the  Agency  believes  that  the  agreement 
signed  on  January  13, 1995,  was  in  the 
best  interest  of  the  public. 


Dated:  March  27, 1995. 

OaBMsl  M.  Barela, 

Director,  Officeof  Pesticide  Programs. 
lER  Doc.  95-8344  Filed  4-4-95:  8:45  arr.l 
anxitlG  CODE  Keo^60-f 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  ’ 

IFEMA-1046-OR] 

(California);  Amemlment  to  Notice  of  a 
Major  Disaster  Dectaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California,  (FEMA-l 046-DR),  dated 
March  12, 1995,  and  related 
determinations. 

EFFECTIVE  DATE*.  March  24,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  far  the  State  of 
California  dated  March  12, 1995,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  12, 1995: 

Alameda,  Alpine,  Calaveras,  Contra  Costa, 
Merced,  Sii  Francisco,  San  Joaquin,  and 
San  Mateo  Counties  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  N’o. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery' 
Directorate. 

(FR  Doc.  95-8248  Filed  4-4-95;  8:45  am] 
BILLING  CODE  6718-02-M 


Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 
action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  May  5,  1995. 


17360 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Notices 


ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  840,  Washington,  DC 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  SUPPLEMENTARY  INFORMATION  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,  (301)  447-1272. 

SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  a^ecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  29, 


1993,  58  FR  62718,  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31, 
1993.  If  the  published  list  is  unavailable 
to  you,  the  State  Fire  Marshal’s  office 
can  direct  you  to  the  ^propriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  firom 
the  list,  that  are  received  fi’om  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  “Additions;” 
“Corrections/changes;”  and 
“Deletions.”  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

“Additions”  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 


master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

“Corrections/changes”  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

“Deletions”  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  March  28, 1995. 

John  P.  Carey, 

General  Counsel. 


Hotel  and  Motel  Fire  Safety  Act  National  Master  List  March  20, 1995  Update 


Index  property  name 

PO  Box/Rt  No.  street  address 

City 

State/Zip 

Telephone 

Additions 

Arizona: 

AR0081  Motel  6  . 

1105  Hwy.  65  N  . 

Conway . 

AR  72032 

(501)327-6623 

AR0083  Motel  6  . 

6001  Rogers  Ave . . 

Ft.  Smith . 

AR  72903 

(501)484-0576 

AR0082  Motel  6  . 

2300  S.  Caraway  Rd  . 

Jonesboro  . 

AR  72401 

(501)932-1050 

AR0077  Amevi  Suites  . 

10920  Financial  Center  Pkwy  ... 

Little  Rock . 

AR  72211 

(501)225-1075 

AR0076  Comfort  Irwi  Airport . 

3200  Bankhead . 

Little  Rock . 

AR  72206 

(501)490-2010 

(501)565-1388 

AR0084  Motel  6  . . 

9525  1-30  . 

Little  Rock . 

AR  72209 

AR0080  Motel  6  . 

215  S.  W.  Birch  St . . . 

Russellville . 

AR  72801 

(501)966-3666 

(501)772-0678 

(501)735-0100 

AR0079  Motel  6  . 

900  Realtor  Ave . 

Texarkana . 

AR  75502 

AR0078  Motel  6  . .T. 

2501  S  Service  Rd  . 

West  Memphis . 

AR  72301 

Iowa: 

IA0149  Hampton  Inn  Cedar  Rapids  . 

3265  6th  Street  SW . 

Cedar  Rapids  . 

lA  52404 

(319)364-8144 

IA0150  Council  Bluffs  Fairfield . 

520  30th  Avenue  . 

Council  Bluffs  . 

lA  51501 

(712)366-1330 

IA0148  Wellington  Bed  &  Breakfast . 

800  W.  4th  Street  . 

Waterloo . 

lA  507022149 

(319)234-2993 

Maryland: 

MD0283  Super  8  Motel . 

1003  Beard  Hill  Rd  . 

Aberdeen  . 

MD  21001 

(410)272-5420 

(301)862-9822 

(301)474-0894 

MD0284  Super  8  Motel . 

9290  Three  Notch  Rd . 

California  . 

MD  20619 

MD  20740 

MD0285  Super  8  Motel  College 

9150  Baltimore  Ave  . 

College  Park . 

Park. 

MD0286  Super  8  Motel . 

98  Stemmers  Run  Rd . 

Essex . : . 

MD  21221 

(410)780-0030 

(410)820-5341 

(301)271-7888 

(301)932-8957 

MD0282  The  Aspen  Institute  . 

MD0287  Super  8  Motel . 

2010  Carmichael  Rd . 

300  Tippin  Dr  . 

Queenstown  . 

Thurmont  . 

MD  21658 

MD  21788 

M00288  Super  8  Motel . . 

3550  Crain  Hwy  . 

Waldorf . 

MD  20602 

Minneapolis: 

MN0294  Bloomington  Fairfield  Inn  ... 

2401  East  80th  Street . 

Bloomington . 

MN  55420 

(612)858-8780 

MN0293  Duluth  Fairfield  Inn  . 

901  Joshua  Avenue . 

Duluth  . 

MN  5581 1 

(218)723-8607 

North  Carolina: 

NC0358  Radisson  Prince  Charles 

450  Hay  Street . 

Fayetteville  . 

NC  28301 

(910)433-4444 

Hotel  and  Suites. 

NC0369  Best  Western 

1021  Soco  Road . 

Maggie  Valley . 

NC  28751 

(704)926-3962 

Mountainbrook  Inn. 

North  Dakota: 

ND0079  Wagon  Wheel  Inn . 

455  Winter  Show  Rd  . 

Valley  City  . 

ND  58072 

(701)845-5333 

South  Carolina; 

SC0218  Sheraton  Hotel  and  Con- 

2100  Bush  River  Rd  . 

Columbia  . 

SC  29210 

(803)731-0300 

ference  Center. 
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Hotel  and  Motel  F»re  Safety  Act  National  Master  Ust  March  20, 1995  Update— Continued 


Index  property  narrie 

PO  Box/Rt  No.  street  address 

City 

State/Zip 

Telephone 

South  Dakota: 

SD0090  Circle  R  Motel  . 

South  Hi-Way  18  . 

Lake  Andes  . 

SD  57356 

(605)487-7652 

T  ennessee: 

TN0269  Budget  Host  Inn  . 

395  Main  Street  . 

Kimball . 

TN  37347 

(615)837-7185 

(615)244-0150 

TN0268  Oubhouse  Inn  and  Con- 

920  Broadway . . 

Nashville . 

TN  37203 

fererx*  Center. 

Texas: 

TX0632  Quality  km  Airport . 

909  E.  Koenig  Lane . 

Austin . 

TX  78751 

(512)452-4200 

(512)485-8393 

TX0634  Coepus  Christi  Fairfield  Inn 

5217  Blanche  Moore  Drive . 

Corpus  Christi . 

TX  7641 1 

TX0635Oays  InrtiNASA  _ _ 

2020  NASA  Rdl  . 

Houston  . 

TX  77056 

(713)333-0308 

TX0633  Quality  Inn  North  . 

Virgirria: 

10811  IH  35  N  . . . 

San  Antonio . 

TX  78233 

(512)590-4646 

VA0616  Ramada  Inn  _  _ 

4641  Kenmore  Ave . 

Alexandria . 

VA  22304 

(703)751-4510 

(804)352-2339 

\/A0612  Super  8  Motel — Appomat¬ 
tox. 

VA0614  Super  6  Motel — Bristol  . 

Fit  4,  Box  too . 

Appamattox  . . 

VA  24522 

2139  Lee  Hwy . . . . 

Bristol . 

VA  24201 

(703)466-8800 

VA0628  Super  8  Motel — Churchland 

3216  Churchland  Blvd  . 

Chesapeake  . . 

VA  23321 

.(804)686-8888 

VA0604  Super  8  Motel.  Irx;. — 

55  Laurel  St  . 

Christiansburg  . 

VA  24073 

(703)382-5813 

Christiansburg. 

\/A0609  Super  8  Motel — Culpeper  _ 

889  Willis  Ln  . .f 

Culpeper . 

VA  22701 

(703)825-8088 

VA0605  Super  8  Motel — Danville  .... 
\/A0618  Holiday  Inn — Fair  Oaks . 

2385  Riverside  Dr _  _ 

Danville . 

VA  24541 

(804)799-5845 

(703)352-2525 

(804)392-8196 

11787  Lee  Jackson  Mem  Hwy 

6  Box  1755.  H%vy  15  S  . 

Fairfax . . 

VA  22033 

VA0613  Super  s  M(^l — Farmvilte  ... 

Farmville . . 

VA  23901 

VA0620  Super  8  Motet— Ranklin _ 

1599  Armory  Dr  . . 

Franklin . . . 

VA  23851 

(804)562-2888 

VAOei  1  Super  8  Motel — Fredericks- 

3002  Mall  Ct  . . . . . 

Fredericksburg . 

VA  22401 

(703)786-8881 

burg. 

\/A0621  Super  8  Motel — Hampton  ... 

1330  Thomas  St ,.  . . 

Harnpton . 

VA  23669 

(703)728-2888 

VA0606  Super  8  Motel — Martinsville 
\/A0622  Super  8  Motel — Clyde  Mor¬ 
ris. 

VA0623  Super  8  Motel — Jefferson  .. 

960  N  Memorial  Blvd  . . . . 

Martinsville . . . 

VA  24114 

(703)666-8888 

(804)595-8888 

945  J.  Clyde  Morris  Blvd  . 

Newport  News . 

VA  23601 

6105  Jefferson  Ave . 

Newport  News . 

VA  23605 

(804)825-1422 

\/A0624  Super  s  Motel — Portsmouth 
VAOSO?  Super  8  Motel — Radford  .... 
\/A0625  Super  8  Motel — Airport _ 

925  London  Blvd _ _ _ 

Portsmouth  . 

VA  23704 

(804)398-0612 

(703)731-9355 

(804)222-8008 

T600  Tyler  Ave  . 

Radford . 

VA  24141 

51 10  Williamsburg  Rd  . . 

Richmond  . 

VA  23231 

\/A0627  Super  8  Motel— 

6615  Chambertayne  Rd . 

Richmorto  . 

VA  23227 

(604)262-8800 

Chambeilayrre. 

\/A0626  Supm*  8  Motel — Midlothian 

8260  Midlothian  Turnpike  . . 

Richmond  . . 

VA2323S 

(804)320-2823 

\/A0608  Sujaer  8  Motel — South  Bos¬ 
ton. 

\/A0629  Super  8  Motel — Suffolk  . 

1040  Bill  Tuck  Hwy  . . 

South  Boston . 

VA  24592 

(804)572-8868 

633  N.  Main  St . 

Suffolk . . . 

VA  23434 

(804)925-0992 

VA0610  Super  8  Motel — 

PO  Box  1748  . 

Tappaharmock  . 

VA  22560 

(804)443-3888 

Tappahannock. 

West  Virginia: 

WV0203  Morgantown  USR  Center  .. 

RR9  Box  228.  300lh  Chemical 
Company. 

Morgantown . 

WV  265059809 

(304)292-1608 

Changes/Correctiotrs 

Califorrka: 

CA0795  VA/yndahm  Garden  Hotel — 

5990  Green  VaBey  Cxcle  . 

Culver  City . 

CA  90230 

(310)641-7740 

Culver  City. 

Kansas  City: 

KS0075  Holiday  Inn  Express  . 

MarylarKk 

1401  West  Hwy  54  . 

Pratt . 

KS  67124 

(316)672-9433 

MD0022  Wyndham  Garden  Hotel 
Annapolis. 

1 73  Jennifer  Rd  . . 

Annapolis . 

MD  21401 

(410)266-3131 

MDOtSO  Doubletree  Guest  Suites  at 

1300  Concourse  Dr  . 

Linthicum  . 

MD  21090 

(410)850-0747 

BWL 

PennsyNacua: 

P.A0217  Doubletree  Club  Hotel — 

81 5  Eisenhower  ®vd . 

Middletown  . 

PA  17057 

(717)939-1600 

Harrisburg. 

South  Dakota: 

S00042  Sioux  Falls  Thrihlodge  . 

809  W.  Ave.  N  . . . 

Sioux  Falls . 

SD  571045719 

(605)336-0230 

Texas: 

TX0033  WyrxJham  Austin  at 

4140  Governor’s  Row  . . 

Austin . 

TX  78744 

(512)448-2222 

Southpaik. 

OetelioRS 

District  of  Columbia: 

DCtXt37  Comfort  km  Downtown  . 

500  H  SL  NW  . . . . 

Washington . 

DC  20001 

(202)289-5959 

Texas 

TX0001  Sheraton  Hotel  Corpus 
Christi. 

707  N.  Shoreline  Blvd . . . 

Corpus  Christi . 

TX  78401 

(512)882-1700 
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(FR  Doc.  95-^247  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  6718-26-P 


FEDERAL  RESERVE  SYSTEM 

American  State  Bank  ESOP,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  piersons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  28, 
1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  American  State  Bank  ESOP,  Broken 
Bow,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  37.04 
percent  of  the  voting  shares  of  American 
State  Bancshares,  Inc.,  Broken  Bow, 
Oklahoma,  and  thereby  indirectly 
acquire  American  State  Bank,  Broken 
Bow,  Oklahoma. 

2.  Mountain  Parks  Financial 
Corporation,  Minneapolis,  Minnesota; 
to  acquire  100  percent  of  the  voting 
shares  of  Financial  Holdings,  Inc., 
Louisville,  Colorado,  and  thereby 
indirectly  acquire  Boulder  Valley  Bank 
and  Trust,  Boulder,  Colorado,  and  The 
Bank  of  Louisville,  Louisville,  Colorado. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 
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1.  InterWest  Bancorp.,  Inc.,  Oak 
Harbor,  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  InterWest 
Savings  Bank,  Oak  Harbor,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  30, 1995. 

Barbara  R.  Lowrey, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  95-8258  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  621(M)1-f 


Union  National  Financial  Corporation, 
et  al.;  Notice  of  Applications  to  Engage 
de  novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  19, 1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
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Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1 .  Union  National  Financial 
Corporation,  Mount  Joy,  Pennsylvania; 
to  engage  de  novo  through  its  subsidiary 
Nissley  Chocolate  Factory  Apartments 
Limited  Partnership,  Mount  Joy, 
Pennsylvania,  in  community 
development  activities,  pursuant  to  § 
225.25(b)(6)  of  the  Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  P&W  Bancshares,  Inc.,  Little  Rock, 
Arkansas;  to  engage  de  novo  through  its 
subsidiary  Central  Bank  &  Trust,  Little 
Rock,  Arkansas,  in  acquiring  single 
family  first  real  estate  mortgage  loans, 
pursuant  to  §  225.25(b)(l)(iii)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Re.serx  e 
System,  March  30, 1995. 

Barbara  R.  Lowrey, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  95-8257  Filed  4^-95;  8:45  ami 
BILLING  CODE  6210-01-E 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Review  of  proposed  protocol  for  the 
study:  "Epidemiologic  Evaluation  of  Back 
Belts  for  Prevention  of  Low  Back  Injury  in 
Material  Handling  Workers.” 

Time  and  Date:  1  p.m.-5  p.m.,  April  25, 
1995. 

Place:  NIOSH,  CDC,  Suncrest  Facility, 

Large  Conference  Room,  3040  University 
Avenue,  Morgantown,  West  Virginia  26505. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  room  accommodates 
approximately  100  people. 

Purpose:  The  purpose  of  this  meeting  is  to 
obtain  guidance  regarding  the  technical  and 
scientific  merits  of  the  study  “Epidemiology 
Evaluation  of  Back  Belts  for  Prevention  of 
Low  Back  Injury  in  Material  Handling 
Workers”  (workers  whose  jobs  require 
lifting),  being  conducted  by  NIOSH.  The 
proposed  research  will  determine  whether 
back  belts  are  effective  in  reducing  first-time 
or  recurring  injury  among  workers  who  wear 
them. 

Participants  will  review  the  proposed 
study  protocol,  provide  individual 
recommendations  for  scientific  changes,  and 
provide  individual  advice  to  NIOSH  on  the 
conduct  of  the  study.  Viewpoints  and 
suggestions  from  industry,  labor,  academia, 
other  government  agencies,  and  the  public 
are  invited.  Written  comments  will  be  part  of 
the  review  and  should  be  received  by  the 
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contact  person  listed  below  no  later  than 
Tuesday,  April  18, 1995,  to  ensure 
consideration. 

Contact  Person  for  Additional  Information: 
Lytt  I.  Gardner,  Ph.D.,  NIOSH,  CDC,  1095 
Willowdale  Road,  Mailstop  P04/1133, 
Morgantown,  West  Virginia  26505,  telephone 
304/285-5913. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  95-8317  Filed  4-4-95;  8:45  am] 
BILLING  CODE  41S3-1S-M 


Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  council 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m.,  April 
26, 1995;  8:30  a.m.-l  p.m.,  April  27, 1995. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building  11, 
Room  1413,  Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities;  addresses  the  development  and 
application  of  new  technologies;  and  reviews 
the  extent  to  which  progress  has  been  made 
toward  eliminating  tuberculosis. 

Matters  to  be  Discussed:  Tuberculosis  in 
foreign-bom  persons;  ACET  Strategic  Plan  to 
Eliminate  Tuberculosis  Progress  Report; 
future  priorities  and  direction  for  ACET; 
Tuberculosis  Morbidity  Update;  funding 
issues  and  block  grants;  respiratory 
protection  for  tuberculosis  infection  control; 
and  an  update  on  issues  related  to 
surveillance  for  tuberculosis  and  HIV. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Samuel  W.  Dooley,  Jr.,  M.D.,  Acting 
Associate  Director  for  Science,  National 
Center  for  Prevention  Services,  CDC,  and 
Acting  Executive  Secretary,  ACET,  1600 
Clifton  Road,  NE.,  Mailstop  E-07,  Atlanta, 
Georgia  30333,  telephone  404/639-8006. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-8318  Filed  4-4-95;  8:45  am] 
BILLING  CODE  4163-18-M 
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National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Disability  and  Long-Term  Care 
Statistics:  Meeting 

Pursuant  to  Pub.  L.  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  annovmces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on  Disability 
and  Long-Term  Care  Statistics. 

Time  and  date:  9  a.m.-5  p.m.,  April  25, 
1995. 

Place:  Room  703A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  discuss 
current  uses  and  data  issues  in  two  surveys: 
Medicare  Current  Beneficiary  Survey  and 
National  Nursing  Home  Survey. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  CDC,  room  1100, 

Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  301/ 
436-7050. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-8316  Filed  4-4-95;  8:45  am] 
BILLING  CODE  4iea-ia-N 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  April  1995: 

Name:  Council  on  Graduate  Medical 
Education 

T/me:  April  26, 1995, 1:00  p.m.-5:00  p.m.; 
April  27, 1995,  8:30  a.m.-4:00  p.m. 

Place:  Ramada  Plaza  Hotel,  10  Thomas 
Circle  &  Massachusetts,  &  Vermont  Avenues 
NW.,Washington,  DC  20005. 

Open  for  entire  meeting. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and  to  the 
Committees  on  Labor  and  Human  Resources, 
and  Finance  of  the  Senate  and  the 
Committees  on  Energy  and  Commerce  and 
Ways  and  Means  of  the  House  of 
Representatives,  with  respect  to  (A)  the 
supply  and  distribution  of  physicians  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical  and 
surgical  specialties  and  subspecialties;  (C) 
issues  relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies  regarding 
(A),  (B),  and  (C)  above;  (E)  appropriate  efforts 
to  be  carried  out  by  medical  and  osteopathic 
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schools,  public  and  private  hospitals  and 
accrediting  bodies  regarding  matters  in  (A), 
(B),  and  (C)  above;  (F)  deficiencies  in  the 
needs  for  improvements  in,  existing  data 
bases  concerning  supply  and  distribution  of, 
and  training  programs  for  physicians  in  the 
United  States. 

Agenda;  The  agenda  will  include  a  panel 
of  congressional  staff  to  discuss  physician 
workforce  activities  in  the  Congress;  a 
discussion  of  an  options  paper  on  GME 
workforce  financing  policy,  discussion  and 
action  on  the  draft  COGME  report,  “Managed 
Care  Impact  on  the  Physician  Workforce  and 
Medical  Education,”  and  an  update  on 
current  CCXSME  activities. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Marc  L. 
Rivo,  M.D.,  M.P.H.,  Executive  Secretary, 
telephone  (301)  443-6190;  or  F.  Lawrence 
Clare,  M.D.,  M.P.H.,  Deputy  Executive 
Secretary,  telephone  (301)  443-6326,  Council 
on  Graduate  Medical  Education,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  9A-27,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  31, 1995. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

(FR  Doc.  95-8384  Filed  4-4-95;  8:45  am] 
BILLING  CODE  4ieO-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-03(M210-05;  NMNM93535] 

Realty  Action;  Recreation  and  Public 
Puiposes  (R&PP)  Act  Classification; 
New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action:  R&PP 
Act  Classification. 

SUMMARY:  The  following  public  land  in 
Otero  County,  New  Mexico  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Alamogordo  Public  School  District 
under  the  provision  of  the  R&PP  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
Alamogordo  Public  School  District 
proposes  to  use  the  land  for  a  school 
site. 

T.  16  S..  R.  10  E..  NMPM 
Sec.  5,  lot  23. 

Containing  39.54  acres,  more  or  less. 
DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 
classification  must  be  submitted  on  or 
before  May  8, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management,  Las 
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Cruc8S  Di6tnct.Officai.iaQQ  Marquess,, 
Las  Caieaa„NewMaaaca8ft9Qa.. 

FOa  RMIWICT  lllirOIWMOTOI»COIITa^ 
Lorraiire  J1  Saibr  afT  the*  a<hhess  above  or 
at  (605?’ 52^388' 

SUPPLEMENTARriNFORMATiON:  Lease  on 
convayaace  wiUlbe  aublest-toithe- 
folIoMHiig’.tunui.aaaiditioiiB,.  and: 
reservatioiiK: 

1.  ProviirionsFaf  the*R8cPP*Act  and^tO' 
all  applicahlb  legulbtitBis'of  the 
SacnetBiy-  of  thar  fiitari'en.. 

T.  A  rij^t'i-of  way.  fbn  ditches  andi 
canals  constructed' by  the  authority  o£ 
the  United.  Stetoft 

3..Reanvuig'thaaKn^itn-  for  water 
pipeline’ pfniposer-^ranted'to-theCity/of 
Alamegoidb’by  ffl^tt^of'^by 
NMNM0305W. 

4'.  Rbserving. those. d^tStfOE  water 
pipeline  purpose&gtnnt^!  to. the  City  of 
Alamogordo  by  Ri^b-of  Way 
NMNMa26B7/. 

^  5.  Re8fl9Bving:thoae.ri^its<fiarfltKul2 
control  purposes  granted  tO'the'City.  of 
Alamogondtnhy’  Ri]^f-of-Why 
NMNM90667. 

6.  Those  rights  foiratButied^Fibec 
Optic  Cable  ^nted  to  U.S.  We^ 
Communioations.by  Righlt^f-Way 
NMNM61210. 

7.  All.vahd.sxi8ting,nghts 
documented  on  the  official  public,  land 
records  at  the  time  of  lease/patent 
issuance; 

8.  Upen.deteanination;bythe.‘ 
authorized' officer  that  the  project  has 
successfully  been:  Bompletedi  in 
accordance  with  the  approved  plan  of 
developnxentancf  man^ement,  the 
subject,  parcel  willibaconwayed.  The. 
minerallestate.willthaaQnwen^ 
simultaneously  pursuant  to  Sections  2Q8 
of  the  Act  of  CDctober  21, 1976  (43  U.S.C 
1719}j. 

9.  Any  other  reservations  that  the’ 
authonuzsd.officnr  detezmines. 
appropriate  to  ensure  public  aBaes&>and: 
propermanagement  of  Federal  lands 
and'interestS'tharnh;  Detailed^ 
information  conceming-this  action  is* 
available  fbrreview  at*  the  office  ofthe 
Bureau  of  Land'Mbnagemeht,  Las 
Cruces  District,  IBOO'Mhrquess,  Las 
Cruces,  New  MbTico;  88805. 

Upon-publicatibn-af'this’notice  in  tha 
Federal  Register,  the  lands'will'be 
segregated-  from  alF  forms  of 
appropriation  under  the  public  land 
laws,  including  the  gene^  mining  Ibws, 
except  for  lease  or  conveyanceimder 
the  RiSePP  Act  and]  iBBsang  under  the 
mineral  leasing..laui!s.. Interested  persons 
may  submit  commentS-on.  or  before  May 
8. 1995  regarding<tha.  imposed,  lease/* 
conveyance  or  classification  of  the.  lands 
to  the  District  Manager,  La&Ciuces 
District  Office,. 1800  Marqpees,  Las 


Cmces,  New  Mexico  88086*.  Any 
adverse  conunentawili<hH’ie«aewad.by 
the  State  DBzeetor.  In*the.ab8es£e  of  any 
adverse  comments,  the  clHaaification. 
will  become  effective  60  days  from  the 
date  of  publication  ofthie  notf cet 
CloH^cation  Comments:  bihnestbd' 
parties  may  submit  commoate:  involving 
the  suitability^  of  the.  land'  for  a  school) 
site.  Comments  on  the  dassilioation'are 
restricted'  to  wb^hec  thn  land;  is*, 
physically  suited  for.  th»propa8alv, 
whether  foe.  use:  will  maidinize  foe 
future  use  or  uses  of  the  land,  whether 
the  use  ieconsiistient  with' Ibcafplbnnitag, 
and  zoning;  or  if  the- use- is‘ consistent 
with  State  and  Federal' programs. 
Application  Comments:  Interested 
parties  may.  submit  comments.oBgarding 
the  specific  use.  proposedi  in.  foe- 
application  andpiantofdevelbpment,. 
whether,  foe  BLMS  fblUnwed’  proposed 
administrative  procedUies  in  reBchihg- 
the  deeisibn,  or  any,  other  f&ctor  not 
directly- related  to  the  suitability,  ofthe' 
land  fbr  a  school  site. 

Dated  March  24^  1986. 

RiokoMliT.  Watts,. 

Acting  District  Manager. 

|FR  Doc.  95-8319  Filed  4^-95;  »43  ami* 
BtUINO  COnr  4TtlF4'»-l> 


Fish  and  wmitifB  Servibe 

Notice  of.  Receipt  of- Apptleationa- for 
Permit 

The  following  applicants*  have: 
applied  for  a  permit  to  conduct  certain 
activiliea.wifo'endfiai]^i»dspesiaB.  This 
notice  is  provided  pursuant  to  Section. 
10('c)'of  the  Endangered.  Species.  Act  of 
1973,  as  amended  (16  U.S.G  1581^  et 
seq.h 

PRT-800460 

Applicant:  International Ciane Foundation, 
Baraboo,  Wl. 

The  applicant  requests  a  permit  toi 
impart  up  to  2S'blo<xl  and  serunt 
samples  from- each*  of  three*species  of 
cranes;  Siberian  crane  (iSrus 
leucogeranusf,  red-crowned  crane 
japonensis),  and  while-naped) crane 
(Grus  vipio)  for  enhancement  of  the 
species. through- scientific  .research.. 
PRT-«98a70, 

Applicant:  Fieid'MUseum  of  Natural  History, 
Chicago,  It. 

The  applicant  reqpeste  renewal  of 
their  permit  to  export.  and  reimport: 
endangered  and  threatened)  specimens 
already  accessioned  iiito* the  prarmittee’s 
collection-  for  scientific^research.. 
Permitteff  albo  requests  authorization  to 
salvage  dead' endbng^red' and  threatened 
specimens  found,  in.  the  fields 


PRT-800«03! 

Applicant:  joanne  Dixon,  Orovilte'.,V*Mt 

The  applicant  r8q)iests.a  permit,  ta 
import  one.malaspmt-huntecCbontebak. 
{Damaliscu&  dorca&dorcaa),  culled  from* 
the  captive„pur8-biedherd' maintained. 
by  the  Sham  war!  Game  Reserve- fon 
enhancement  of  the  species. 

PRT-800654 

Applicant:  Aftacan-Lion^Safiiriv.Ganitlridge; 
Ontario,  Canada. 

The-  applicant:  requestb.a’  permit  td: 
import  and  reexport  twafemaiaAsiam 
elephants  {Elephas  maximusl  in.and  out 
of  the  United  States  for  the  purpose  of 
enhancement  of  the  spe<dra>foKiughi 
conservation  educatinm. 

PRT-800714 

Applicant:  MllWakee.Cbunty  Zbolbgical’ 
Gardens,  Milwaukee,  Vtl'. 

The  applicant  reqpests.a  paimit  to. 
import  two  female  captivai-bom<bnishr 
tailed  rat-kangaroo  (bettong)  I'Bettongia- 
penicillata)  from  Metro  Toronto  Zoo  for 
the  purpose-of  enhancemfflitof  the 
species  through  conservatiun'.edbcatian 
and’  propagation-. 

Written*  data-  or  comments- should'  be. 
submitted  to  the  DrrBcttor„U’.Sl  Fish  and' 
Wildlife’ Service,  Office  ofMhnagement 
Authority,  4401  North  Fairfex  Drive,, 
Room  420(c);  Arlington,  Virginia  22203: 
and  must  be  received.by  the  Diinector 
within  SD.days  ofthedate  of  this 
publication. 

Documents,  and’ other  infonnatibn. 
submitted  with. these. applications  are 
available  focrevieui;,.siifajpctta.foe. 
requirements>of  the-Privacy  AcLandi 
Freedom,  of  Information  Ai^„byany 
party  who.  submita  a- written  request,  for 
a  copy  of  such  documents  toifoe* 
following  office  within.  SOtdays^of  foe- 
date  of  publication' of  this  notice:  UiS,. 
Fish  and  .Wildlife  S8Eviae;.OfficB.'o£ 
Management!  AufoQri^.4401  Norfo: 
Fairfax  Drive’,.Room'420(B)lAriingtan>, 
Virginia:  22203*.  Phone;  (703y35fr-2MI4|j 
FAX;  (70^/358’-2281*). 

Dated;  March  JT,  1995. 

Caroline  Anderson,. 

Acting  Chief, .Branch>of. Permits,  Office  ofi 
Management  Authority. 

(FR  Doc.  9&-a351. Filed  4r-4*-95i  ai4Stain|i 
QILUNG  CODE  4etO'«S-P 


Availability  of  Draft  ReeoueryPlant 
Revision* for  the  Fhuiida-Manatee’fbr 
Revieurand  Gomment 

AGENCY:  Fish  and  Wildlife' Service^ 
Interior. 

ACTION:  Notice  of  document  awailhbility.. 

summary:  The  UtSi  Fisfr  and. Wildlife 
Service  (Service)  propo9effto;®6tBnri>foe 
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public  comment  period  for  a  technical/ 
agency  draft  recovery  plan:  the  second 
revision  of  the  Florida  manatee 
(Trichechus  manatus  latirostris) 

Recovery  Plan. 

The  Service  solicits  additional  review 
and  comment  from  the  public  on  this 
plan.  During  the  previous  comment 
period  (December  27, 1994-February  27, 
1995),  there  was  some  concern 
expressed  that  certain  individuals  and/ 
or  groups  were  not  adequately  informed 
of  the  availability  of  the  draft  for  public 
review. 

DATES:  Comments  on  the  draft  recovery 
plan  revision  must  be  received  on  or 
before  June  5, 1995  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Supervisor, 
Jacksonville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  6620  South  Point  Dr., 
South,  Suite  310,  Jacksonville,  Florida 
32216  (Telephone:  904-232-2580). 
Written  coihments  and  materials 
regarding  the  plan  should  be  addressed 
to  David  J.  Wesley,  Field  Supervisor,  at 
the  above  Jacksonville,  Florida  address. 
Comments  and  materials  received  are 
available  upon  request  for  public 
inspection,  by  appointment,  and  during 
normal  business  hours  at  the  above 
Jacksonville,  Florida  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Turner,  Manatee  Coordinator, 
at  the  Jacksonville,  Florida,  address 
(Telephone:  904-232-2580). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  Plans  describe 
actions  necessary  for  the  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels,  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice,  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 


consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Florida  Manatee,  a  subspecies  of 
the  West  Indian  manatee,  was  originally 
listed  under  the  Endangered  Species  Act 
on  March  II,  1967.  The  Service 
developed  an  initial  recovery  plan  for 
manatees  in  1980.  The  1980  plan 
focused  primarily,  but  not  exclusively, 
on  manatees  in  Florida.  In  1986  the 
Service  adopted  a  separate  Recovery 
Plan  for  manatees  in  Puerto  Rico.  To 
reflect  new  information  and  planning 
needs  for  manatees  in  Florida,  the 
Service  revised  the  original  plan  in  1989 
focusing  exclusively  on  Florida’s 
manatees.  The  revised  plan  covered  a 
five-year  planning  period  ending  in 
Fiscal  Year  1994.  In  view  of  progress 
since  1989  and  planning  needs  beyond 
1994,  the  Service  is  once  again  updating 
and  revising  the  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  revised  recovery  plan  described. 
All  comments  received  by  the  date 
specified  will  be  considered  prior  to  the 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act. 

16  U.S.C.  1533(0. 

Dated:  March  27, 1995. 

David  J.  Wesley, 

Field  Supervisor. 

[FR  Doc.  95-8245  Filed  4-4-95;  8:45  am) 
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Bureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act,  Criteria  for  Evaluating  Water 
Conservation  Plans 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  draft  decision  of 
evaluation  of  water  conservation  plans. 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA),  the  Bureau  of  Reclamation 
(Reclamation)  developed  and  published 
the  Criteria  for  Evaluating  Water 
Conservation  Plans  (Criteria)  dated 
April  30, 1993.  Using  this  Criteria, 
Reclamation  evaluated  the  adequacy  of 
all  water  conservation  plans  developed 
by  project  contractors,  including  those 
required  by  the  Reclamation  Reform  Act 
of  1982.  The  Criteria  was  developed  and 
the  plans  evaluated  for  the  purpose  of 
promoting  the  most  efficient  water  use 


reasonably  achievable  by  Central  Valley 
Project  (CVP)  contractors.  Reclamation 
made  a  commitment  (stated  within  the 
Criteria)  to  publish  a  notice  of  its  draft 
determination  on  the  adequacy  of  each 
CVP  contractor’s  water  conservation 
plan  in  the  Federal  Register  and  to 
allow  the  public  a  minimum  of  30  days 
to  comment  on  its  preliminary 
determinations.  This  program  is  on¬ 
going;  an  updated  list  will  be  published 
to  recognize  districts  as  plans  are 
revised  to  meet  the  Criteria. 

DATES:  All  public  comments  must  be 
received  by  Reclamation  by  May  5, 

1995. 

ADDRESSES:  Please  mail  comments  to 
the  address  provided  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betsy  Reifsnider,  Bureau  of 
Reclamation,  2800  Cottage  Way,  MP- 
402,  Sacramento,  CA  95825.  To  be 
placed  on  a  mailing  list  for  any 
subsequent  information,  please  write 
getsy  Reifsnider  or  telephone  at  (916) 
979-2397. 

SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  Section  3405(e)  of  the 
CVPIA  (Title  34  of  Public  Law  102-575), 
“The  Secretary  [of  the  Interior]  shall 
establish  and  administer  an  office  on 
Central  Valley  Project  water 
conservation  best  management  practices 
that  shall  *  *  *  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  developety)y  project 
contractors,  including  those  plans 
required  by  section  210  of  the 
Reclamation  Reform  Act  of  1982.”  Also, 
according  to  Section  3405(e)(1),  these 
criteria  will  be  developed  “*  *  *  with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices.” 

The  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts 
greater  than  2,000  acre  feet  and  ^ 

agricultural  contracts  over  2,000 
irrigable  acres)  will  prepare  water 
conservation  plans  which  will  be 
evaluated  by  Reclamation  based  on  the 
following  required  information: 

1.  Coordinate  with  other  agencies  and 
the  public 

2.  Describe  the  district 

3.  Inventory  water  resources 

4.  Review  the  past  water  conservation 
plan  and  activities 

5.  Identify  best  management  practices  to 
be  implemented 

6.  Develop  schedules,  budgets  and 
projected  results 

7.  Review,  evaluate,  and  adopt  the  water 
conservation  plan 
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&  Implement,,  monitor  and  update  tiie- 

waterconaervmianr  plan 

The  CVP  contractore  Usted*  below 
have  developed  water  conservation 
plane  which'  Reclamation  has  evaluated' 
and  pTeliminarily  determined  meet  the 
requirements  of  Ae-  Griteria. 

«  Arvin  Edison*  Water  Shortage 
District. 

•  Bella  Vista- Water  District. 

•>  Colusa  County  Water  Dratrict. 

•  Coming  WaterDlstriet. 

•  Dunnigani  Water  District. 

•  GravelTy-Food  Wats'  District. 

•  Monterey  County  Water  Resources 
Agency. 

•  Proberta  W.ater  District. 

•  San  Juan  Water  District 

•  Santa  Barbara,  Qty  of. 

•  SaiTta  Barbara,  County  of 

•  Tea  Pot.Dbme  Whter  District. 

•  The  West  Side  hrr^ation  District'. 

•  Thornes  Creek  WhterDistrict 

•  WestsidO' Water  District. 

Public  comment  on  Reclamati otto’s 

preliminary'  (i-.e:,  dtaft)^ determinations 
at  this  time  is  invited.  Copies  of  the 
plans  listed  above  will  be  available  for 
review  at  Reclamation’s  Midi PacifTc 
(MP)' Region- Office  andiK'ff’sareat 
offices.. If- you’vmsh  to  review  a-copy  of 
the  plans,  please  contact  Mis.  Reifsnider 
to  find  the  office  nearest  yom 

Dated;  Mbrch  28, 1995. 

Franklin  E.  l£mick. 

Assistant  Regional  DlreetOn 

|FR  Doc.  95^20  FiIed.4f-4-96i  8;46  aml- 
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INTERNATIONAL  TRILDE 
COMMISSION- 

PnvesHgatfon  NO;  337t-rA-349]’ 

Ceitain  Diltiazem  Mydtoohloride  and 
Diltiazem  Preparations;  Nodes  of 
Commission  Decision  to  Review 
Portions  of  an  Initial  Determination 

AGENCY:.  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Noticais-hereby  given  that 
the  UtS.  fiitemaiijonal  Trade- 
Commission  has  determined  to.  review 
certain  portions  of  the  initial 
determihation  (ID)  and’ Order  No.  52 
issued  by  the  presiding.administiiative 
law  judge  (ALJXon  February  2„  1995,  in 
the  above-captioned’ investigation. 

FOR  FURTHER  INFORMATKmiCONTACTc 
Cynthia  P.  Johnson,  £8q,,.OffiGe  of  the 
General  Counsel,  U.S.  Inlmsuational 
Trade  Commission;  telephane; 202-205- 
3098. 

SUPPUBRENTAmV/INRORMAmONt  Gtl 

Febmary  1, 1995,  the  presidihgAtp 


issued' his  final:  ID  finding  that  there  was 
no  violation  of  section  337’.  Ffe  found 
that  claim  T  oflDr.S.  Letters  Patent 
4,438', 035  {'035-patent)  was  not 
infringed  by  any  of  respondents’ 
processes,  tiiat  claim  1  was  invalid  as 
obvious  under  35'U;S.C.1'03,  and  that 
the  '035  patent  was  unenforceable 
because  of  complainants’’ inequitable 
conduct  during  reexamination 
proceedings  before  the  IfS.  Patent  and 
Trademark  Office;  In  a  separate  order 
(Order  No.  52)',  issued  on  the  same  date, 
the  ALJ' granted  respondents’  motion  for 
evidentiary  sanctions.  Ih  that  order,  he 
stated  that  because  there  is  ai 
Commission'  preference  for  decisions  on 
the  merits  based  on  ail  the  evidence 
adduced,  and  because  he  believes  that 
the  same  conclusions  of  law  regarding 
infringement  would  be- appropriate 
whether  or  not  the  sanctions  of  Order 
No.  52  are  applied,  he  was  imposing 
sanctions  on  complainant's  only  as 
alternate  relief,  i.e.,  only  iftfee 
Commission  determines  based' on  all' the 
evidence  of  record  that  sespondbnts 
have  infringediclaim  1;  of  the  '035 
patent. 

On  February  2T,  1995,  complainants 
filed' a  petition  for  review  of  the'ALJ’s 
final  ID;  They  also  filed  a  separate 
petition  for  review  of  Ordbr  No.  52.  On 
the  same  day,  the  Commission 
investigative  attorneys  (lAs)lfiled'a 
petition  for  review  of  the  ALJ’s  finding 
that  a  domestic  industry  exists. 

On  March  6, 1995:,  the  Ms,  the 
Fermion  respondents,  and  the 
Profarmaco  respondents  filed- 
oppositions  to  complainants’  petition^ 
for  review.  Respondent  Gyma 
Laboratories  also  filed  an  opposition  to 
petition  for  review  indicating  that  it 
principally  relies  on.  and- concurs  in- the 
response  filed  by  the  Profarmaco 
respondents. 

Having  examined  the  record  imthis 
investigation,  including  the  ID  and 
Order  No.  52,  the  Commission  has 
determined'to  review  the  issues  of  (I) 
claim  interpretation,  (2)  whether  claim 
1  of  the  '085'patent  is  infringed  by 
respondents’  processes;'  (3)  whether 
claim  r  of  the  '035  patent  is  invalid  as 
obvious  under  33  U.S.C.  §  103;  (4) 
whether  the  '035  patent  is 
unenforceable;  and  (5)  OTdfer  No.  52. 

The  Commission  ha.s  determined' not  to 
review  the  remainder  of  the.  ID.  The 
Commission  reganferthe  ID' as  including 
Order  No.  52;.  The  Commission  has  al'so 
denied' complainants’  motion  for  leave 
to  file  the  affida-vit  of  James  Gambrell',. 
and  dbnied  complainants' recpiest  for  an- 
oral'  hearing.  With  reganf  tti  the 
Gambrell  affidavit,  ther  Commission 
believes  th^  reopening  the  record' to 
accept  the  affidavitatthis  Ihte  stage  of 


the  investigation,  woul'd  not  be 
appropriate. 

On  review,  the  Commission  is 
particularly  int'eresred  in  answers  to  the 
following  questions; 

(IJIs  claim  1  of  the  '035  patent 
entitlbd  to  any  range  of  equivalents?  If 
not,  why  not?  If  so,  does  the  rangp  of 
equivalents  cover  (1)  use  of  methyl' ethyl 
ketone,  the  next  higher  homolog  of 
acetone,  as  a  solvent  when  used  with 
potassium,  hydroxide  as  a-base^  or  (2)i 
use  of  potassium  carbonate  and' toluene 
as  the  base-solvent  combination?  Wbyf 

(2)  What  is  the  status  of  the  Abie 
group  of  respondents?  Have  they  settled 
their  differences  with  complainants?'If 
so,  will  a  motion  to  terminate  the  Abie 
group  of  respondents  from  the* 
investigation  be  foithcoming? 

(3)  Is  there  any  suggestion  or 
motivation  in  the- prior  art  references  as 
a  wholti  applied  in  the  ID  to  combine' 
those  references. so  asto-rendbr  obvious 
under  35-  DiS.C  103  the  inventSon' 
claimed  in  claim  1  of  the  ’035  patent? 

(4i))VVas:ther8  a- sale  in.  the  United 
States  of.  the;  product  produced  by  the 
Tanabe.tcadb  secret- KOH/DMSQ' process 
within:  tiie.  meaning  of  35.  U-S^C.  102(b)?' 
Is  there  applicable  case  law  isievantto 
complainants’  contention  that  sales-ofa 
product  for  the  sole  purpose  of  FDA 
approval  do  not  constitute- ant“on  sale” 
bar  within  the  meaning  of  35  U.S;G. 
102(b)?  Tlie  Commission  is  interested- in? 
an  analysis,  based- on  the  evidence  of 
record,  of  whether  sales  made  solely  for' 
purposes  of  FDA  approval  constitute  an 
“on  sale”  bar,  taking  into  account  the 
analysis  set  forth  by  the  Federal  Circuit* 
in  considering  whether  a  prior  use  or 
sale  is  a- statutory  bar  in,  e.g.,  Pennwalt 
Corp.  V.  Akzona  Inc.  (and  cases  cited 
therein)  740:F.2d  1573.  (Fed.  Cir.  1984-). 
The  Commission  is  also  interested  in 
any  evidence  of  record-relevant  to- 
complainants’  contention  that  the  only 
sales  in  the  United  States  of  Tanabe’s. 
trade  secret  KOH/DM&O  process  were 
for  piu^oses.of  FDA  approval.  If  the 
Tanabe  KOH/DMSO  process  is-foiind  to 
be  prior  art,  what  suggestion  or 
motivation,.if  any„is. there  in- the  prior- 
art  that  the  use  ofDMSO-as  a  solvent, 
would  have  rendered  the  solvents  of 
claim  1  of  the  ’035  patent  obvious-under 
35  U.S)G..103?  Fin^y,  assuming  that 
the  Tanabe: KOH/DMSO  process  ie-prior 
art,  was  itmoie  pertinent  than- the. 
references  before  the-examiner  during 
the  reexamination  proseedingsTi 

In  connection  wim- final  disposition- 
of  this  investigation,  the  Commission 
may,  issue  (1)  an.  order  that  could- result; 
in  the  exclusiontof  the  subject  articles- 
from  entry  mtatlie'Uaited'Stete8,.and7 
or  (2)  cease  and  desist  orders- that  could- 
result  in  respondents  being  required  to 
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cease  and  desist  £roin  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Aocordingly,  the  CommiiBeion  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any.  that  should  be  ordered. 

If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  oi  entry  either  are  adversely 
affecti^  h  or  are  likely  to  do  so.  For 
background,  see  the  Commission 
Opinion.  In  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines,  hiv.  No.  337-TA— 360. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  entOT  the  United  ^ates  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submi^ions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 


Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  The 
submissions  should  be  concise  and 
thoroughly  referenced  to  the  record  in 
this  investigation,  including  references 
to  specific  e^ibits  and  testimony. 
Additionally,  the  parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
persons  are  encouraged  to  file  written' 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding. 
Complainants  and  the  Commission 
investigative  attorneys  are  also 
requested  to  submit  proposed  remedial 


orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  die  close  of  business 
on  April  13, 1995.  Reply  subnilssions 
must  be  filed  no  later  than  the  close  of 
business  on  April  20. 1995.  No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secret^  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  C.F.R.  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  sections 

210.54- .55  of  the  Commission’s  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 

210.54- .55). 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W.,  Washington,  D.C  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  March  30, 1995. 

By  order  of  the  Commission. 

Donna  R.  Koehnke. 

Secretary. 

|FR  Doc.  95-8356  Filed  4-4-95;  8:45  Jimi 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sub-No.  1£9X)] 

Norlolk  and  Western  Railway 
Company — Abandonment  Exemption — 
Between  Ferguson  Junction  and  Gien 
Echo,  MO 


Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
subp^  F — Exempt  Abandonments  to 
abandon  its  2.56-mile  line  of  railroad 
between  milepost  UD-9.94  at  Glen  Echo 
and  milepost  UD-12.50  at  Ferguson 
Junction  in  St.  Louis  County.  MO. 

NW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2j  there  is  no  overhead 
traffic  on  the  line;  (3)  no  fonnal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (new'spaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen,  360  I.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  5, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


'  A  stay  will  be  issued  routinely  by  the 
Commi.ssion  in  those  proceedings  where  an 
infornaed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
E.xemption  of  Out-of-Service  Rail  Lines,  5  l.C.C.Zd 
377  (1969).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 

■  Continue*! 


17368 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Notices 


formal  expressions  of  intent  to  file  an  ' 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29^  must  be  filed  by  April  17, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  25, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  April  10, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions'*  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  29, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretory. 

[FR  Doc.  95-8315  Filed  4-4-95;  8:45  am] 
BILLING  CODE  7035-41-P 


Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

^See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

>The  Commission  will  accept  a  Irte-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 

^The  Gateway  Trailnet,  Inc.  seeks  issuance  of  a 
notice  of  interim  trail  use/railbanking  (NITU)  under 
16  U.S.C  1247(d)  and  a  160-day  public  use 
condition  under  49  U.S.C.  10906.  A  copy  of  the 
request  does  not  appear  to  have  been  served  on  NW 
as  required  at  49  CFR  1104.12(a).  Gateway  is 
directed  to  serve  a  copy  of  the  request  on  NW. 
Accordingly,  the  requests  will  be  handled  in  a 
subsequent  decision. 


[Docket  No.  AB-443X] 

Danbury  Terminal  Railroad  Company — 
Discontinuance  Exemption 
—Westchester,  Putnam,  and  Dutchess 
Counties,  NY 

Danbury  Terminal  Railroad  Company 
(DTRR)  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F — 
Exempt  Abandonments  and 
Discontinuances  of  Service  and 
Trackage  Rights  to  discontinue  trackage 
rights  over  two  segments  of  the  rail  line 
known  as  the  Harlem  Line.  The  first  line 
segment  is  located  between  milepost 
55.2,  in  Dykemans,  and  milepost  81.6, 
in  Wassaic,  a  distance  of  approximately 
26.4  miles  in  Dutchess  and  Putnam 
Counties,  NY.  The  second  line  segment 
is  located  between  milepost  22.0,  in 
White  Plains,  and  milepost  43.4,  in 
Golden’s  Bridge,  a  distance  of 
approximately  21.4  miles  in 
Westchester  County,  NY. 

The  Harlem  Line,  except  between 
mileposts  77.0  and  81.1,  is  owned  by 
American  Premier  Underwriters,  Inc.,  a 
noncarrier,  and  leased  by  the 
Metropolitan  Transportation  Authority 
(MTA).  MTA’s  subsidiary,  Metro  North 
Commuter  Railroad  Company  (MNCR) 
provides  commuter  passenger  rail 
service  over  the  entire  Harlem  Line, 
except  between  milepost  77.0  and 
milepost  81,1.  That  portion  is  owned  by 
the  New  York  and  Harlem  Railroad 
Company  and  is  the  subject  of 
acquisition  negotiations  with  MNCR, 
which,  when  completed,  will  enable 
MNCR  to  extend  its  commuter 
passenger  service  to  Wassaic,  In 
addition.  Consolidated  Rail  Corporation 
(Conrail)  provides  ftoight  service  over 
the  line  under  an  unspecified  operating 
arrangement  with  the  owners  and 
lessee.  DTRR  acquired  the  rights  at  issue 
here  from  Conrail.'  Thus,  freight  and 
passenger  service  will  still  be  provided 
after  the  discontinuance. 

DTRR  has  certified  that:  (1)  No  local 
traffic  has  moved  pursuant  to  the 
trackage  rights  operation  over  the  line 
for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 


'  In  Danbury  Terminal  Railroad  Company  and 
Maybrook  Properties,  Inc. — Acquisition  and 
Operation  Exemption — Consolidated  Rail 
Corporation,  Finance  Docket  No.  32180  (Sub-No.  1) 
(ICC  served  Dec.  29, 1992),  DTRR  obtained 
operating  and  freight  rights  over  the  Harlem  Line, 
between  milepost  22.0,  in  White  Plains  and 
milepost  61.6,  in  Wassaic.  Following  the  proposed 
discontinuance,  DTRR  will  continue  to  operate 
between  mileposts  43.4  and  55.2. 


Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainaift  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspiaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  to  subsidize  continued 
operations  has  been  received,  this 
exemption  will  be  effective  on  May  5, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues  ^  and 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2)  ^  must 
be  filed  by  April  17, 1995.  Petitions  to 
reopen  must  be  filed  by  April  25, 1995, 
with:  Office  of  the  Secretary,  C^se 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Robert  A. 
Wimbish,  Suite  420, 1920  N  Street, 
N.W.,  Washington,  D.C.  20036, 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Decided:  March  31, 199?. 

By  the  Commission,  Joseph  H.  Dettmar, 
Acting  Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-8355  Filed  4-4-95;  8:45  ami 
BILLING  CODE  7035-41-F 


2  The  Commission’s  Section  of  Environmental 
Analysis  will  not  conduct  an  independent 
investigation  because  no  environmental  effects  are 
expect^  in  cases  where  service  on  the  line  will 
continue.  A  stay  will  be  issued  routinely  by  the 
Commission  if  an  informed  decision  on 
environmental  issues  raised  by  a  party  cannot  be 
made  before  the  effective  date  of  the  notice  of 
exemption.  See  Exemption  of  Out-of-Service  Rail 
Lines,  5 1.C.C.2d  377  (1989).  Any  entity  seeking  a 
stay  on  environmental  concerns  is  encouraged  to 
file  its  request  as  soon  as  possible  in  order  to  permit 
this  Commission  to  review  and  act  on  the  request 
before  the  effective  date  of  this  exemption. 

■*  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 


17309 


Federal  Register  / 


OEPARIilENT  OF  JUSTICE 

Informatkon  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperw(wk  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  infonnation: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
<x>llection;  and 

(6)  An  indication  as  to  whetlrer 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  Uem(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  AND  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
justice  Management  Division  Suite  850, 
WCTR.  Washington,  DC  20530. 

tixtension  of  a  Currently  Approved 
Collection 

(1)  Application  for  Procurement 
Quota  fo'  Controlled  Substances. 

(2)  DEA  Form  250.  Drug  Enforcement 
•Administration,  United  States 
Department  of  Justice. 

(3)  Primary  =  Business  or  other  for- 
profit.  Title  21,  CFR  1303.12,  requires 
registered  dosage  from  manufactures 


VoL  60,  No.  65  /  Wednesday,  April 


who  wish  to  purchase  controlled 
substances  in  Schedule  II  to  apply  on 
DEA  Form  250  for  procurement  quotas 
which  purchase  quantities.  The 
information  collected  is  used  for 
establishing  quotas  and  controlling 
procurement  thereof. 

(4)  493  annua)  respondents  at  1  hour 
per  response. 

(5)  493  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated;  March  .TO,  1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

IFR  Doc.  95-6277  Filed  4-4-95;  B:45  ami 
BILUMG  CODE  •4nM>»-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
March  16, 1995,  a  proposed 
Amendment  to  a  previously-entered 
partial  consent  decree  and  judgment  in 
United  States,  et  al.  v.  Thomas  Solvent, 
et  al.  Civil  Action  No.  K86-164  CA8 
and  K86-167  CAS,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Michigan.  This 
Amendment  is,  among  other  things,  a 
partial  resolution  of  judgments 
previously  entered  against  Thomas 
Solvent  Company  and  Richard  Thomas 
in  connection  with  civil  actions  taken 
against  them  under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  9607(a).  in 
connection  with  costs  incurred  by  the 
United  States  and  the  State  of  Michigan 
in  responding  to  releases  of  hazardous 
substances  at  and  about  the  Verona  Well 
Field,  located  in  Battle  Creek,  Michigan. 

Under  the  Amendment,  Thomas 
Solvent  would  cause  several  payments 
to  be  made  out  of  the  proceeds  of  its 
settlement  with  an  insurance  carrier. 
Among  those  payments  would  be  one 
for  $2,665  million  to  the  United  States 
and  another  for  $0,585  million  to  the 
State  of  Michigan,  in  partial 
reimbursement  of  government  response 
costs  for  which  Thomas  Solvent  is  liable 
under  the  previously-entered  partial 
consent  decree  and  judgment. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Amendment. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
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Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  Unit^  States  et  al.  v.  Thomas 
Solvent,  et  al.,  D-J.  Ref.  90-11-2-140. 

The  proposed  Amendment  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Michigan.  399  Federal  Building.  110 
Micdiigan  St..  NW.,  Grand  Rapids, 
Michigan,  and  at  U.S.  EPA  Region  5, 
Office  of  Regional  Counsel,  200  West 
Adams.  Chicago,  Illinois,  and  at  the 
Consent  Decree  Library,  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtain^  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005,  In 
requesting  a  copy,  please  eiKilose  a 
check  in  the  amount  of  $6.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Libraiy. 

Joel  M.  Gross, 

Acting  Chief,  Environment  and  Natural 
Hesources  ^vision.  Environmental 
Enforcement  Section. 

IFR  Doc.  95-8242  Filed  4-4-95;  8:45  am) 
BILLING  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  N^onal 
Cooperative  Research  and  Production 
Act  of  1993— ADBAC  Joint  Venture 

Notice  is  hereby  given  that,  on 
January  27, 1995.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 

15  U.S.C  4301  et  seq.  (“the  Act”). 
Huntington  Laboratories,  Inc.  has  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  changes 
in  the  membership  of  the  parties  to  the 
ADBAC  Joint  Venture  (“Joint  Venture"). 
The  notifications  were  filed  for  the 
purjiose  of  extending  the  Act’s 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  The  Ethyl  Corporation 
spun-off  its  specialty  chemicals  group 
into  a  separate  and  independent 
publicly  traded  company  know  as 
Albermarle  Corporation,  Baton  Rouge. 
LA.  In  addition,  the  ADBAC  products  of 
Mazer  Chemical,  a  division  of  PPG, 
were  acquired  by  Lonaz,  Inc.,  Fair 
Lawn,  r^. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Joint  Venture. 
Membership  in  this  group  research 
project  remains  open,  and  ADBAC 
intend  to  file  additional  written 
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notification  disclosing  any  changes  in 
membership. 

On  September  6, 1986,  the 
Huntington  Laboratories,  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  7, 1986  (51  FR  35706). 

The  last  notification  was  filed  with 
the  Department  on  June  28, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  16, 1993  (58  FR  43376). 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  95-8244  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  4410-41-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PERF  Project  93-20 
Bench  Scale  Valve  Research  Forum 

Notice  is  hereby  given  that,  on 
December  8, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  et  seq.  (“the  Act”), 
Petroleum  Environmental  Research 
Forum  (“PERF”)  Project  93-20,  titled 
“Bench  Scale  Valve  Emission  Study” 
has  filed  wrritten  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 


circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Exxon  Research  and  Engineering 
Company,  Florham  Park,  NJ;  Texaco, 
Incorporated,  Port  Arthur,  TX;  Phillips 
Petroleum  Company,  Bartlesville,  OK; 
Amoco  Oil  Company,  Naperville.  IL; 
Chevron  Research  &  Technology, 
Richmond,  CA;  Mobil  Research  and 
Development  Corporation,  Pennington, 
NJ;  Velan,  Incorporated,  Grandy, 
Quebec-CANADA;  Kitz  Corporation  of 
America,  Houston,  TX;  Grinnell 
Corporation,  Cranston,  RI;  B.P. 
Research,  Cleveland,  OH;  Garlock, 
Palmyra,  NY;  and  Grove  Valve  & 
Regulatory  Company,  Oakland,  CA. 

The  nature  and  objectives  of  the 
research  program  include  the  reduction 
of  costs  associated  with  the  meeting  of 
valve  fugitive  emissions  regulations  by 
optimizing  valve  mechanical 
specifications. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-8243  Filed  4^-95;  8:45  am) 
BILLING  CODE  441(M)1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 

Appendix 


the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for  " 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  April  17, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  17, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  N\V., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  27th  day 
of  March,  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  8-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance 


Petitioner;  Union/workers/firm 

Location 

Date 

received 

Date  of 
petition 

Petition  No. 

Articles  produced 

Arizona  Public  Service  Cor- 

Phoenix,  AZ  . 

03/27/95 

03/09/95 

30,847 

Electricity. 

poration  (Wkrs). 

Halo  Lighting/Div-Cooper 
Lighting  (IBEW). 

Elk  Grove  Village, 

IL. 

03/27/95 

03/07/95 

30,848 

Lighting  fixtures. 

Voyager  Emblems,  Inc. 

Sanborn,  NY  . 

03/27/95 

03/06/95 

30,849 

Embroidered  emblems  and  insignias. 

(USWA). 

Robstown  Manufacturing  Co. 

Robstown,  TX  . 

03/27/95 

03/16/95 

30,850 

Men’s  slacks. 

(Co). 

Diamond  Pacific  Milling  & 

Salem,  OR  . 

03/27/95 

02/20/95 

30,851 

Softwood  dimensional  lumber. 

Dry  Kilns  (Wkrs). 

Hancock  Lumber,  Inc.  (Wkrs) 

Salem,  OR  . 

03/27/95 

02/20/95 

30,852 

Softwood  dimensional  lumber. 

C  &  L  Supply  Co.  (Wkrs) . 

Kermit,  TX . 

03/27/95 

03/01/95 

30,853 

Oil  field  supply. 

Reed  Travel  Group— Airline 

Oak  Brook,  IL . 

03/27/95 

03/13/95 

30,854 

Airline  guides. 

Div.  (Wrks). 

Brown  Group  Inc.  (Wrks) . 

Fredericktown,  MO  . 

03/27/95 

03/13/95 

30,855 

Warehouse  and  dist. — footwear 

Reliance  Electric  (Wrks)  . 

Ashtabula,  OH . 

03/27/95 

03/14/95 

30,856 

AC  motors. 

APC  Corporation  (SMWU) .... 

Hawthorne,  NJ  . 

03/27/95 

03/15/95 

30,857 

Fabricate  skylights. 

Teledyne  Fluid  Systems 

Palisades  Park,  NJ 

03/27/95 

03/09/95 

30,858 

Safety  relief  valves. 

(CO&IAM). 

Edgecomb  Manufacturing  Co 
(Co). 

Tarboro,  NC  . 

03/27/95 

03/13/95 

30,859 

Ladies  and  childrens  apparel 

Wilson  Apparel  (Co)  . 

Wilson,  NC  . . 

03/27/95 

03/13/95 

30,860 

Ladies  and  childrens  apparel. 
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Appendix— Continued 


Petitioner:  Union/workers/firm 

Location 

Date 

received 

Date  of 
petition 

Petition  No. 

Articles  produced 

Chris-Craft  Industrial  Prod- 

Waterford.  NY  . 

03/27/95 

03/17/95 

30,861 

Automotive  padding,  insulation. 

ucts  (ACTWU). 

Bourns,  Inc. — Pressure  Prod- 

Riverside.  CA  . . 

03/27/95 

03/09/95 

30,862 

Pressure  transducers. 

ucts  (Wrks). 

Johnson  Controls,  Inc. 

Garland.  TX . 

03/27/95 

03/15/95 

30,863 

Automobile  batteries. 

(UAW). 

Bridgestone/Firestone.  Inc. 

Decatur,  IL  . 

03/27/95 

02/17/95 

30,864 

Tires — auto,  light  truck 

(URW). 

Ohio  Coil  Service 4IUE)  . 

Newcomerstown, 

OH. 

Lowland,  TN . 

03/27/95 

03/15/95 

30,865 

High  voltage  formed  coils. 

BASF  Corporation  (UTWA)  .. 

03/27/95 

03/14/95 

30,866 

Nylon  staple  fibers. 

Butterick  Co.  (Wrks)  . 

New  York,  NY  . 

03/27/95 

03/16/95 

30,867 

Patterns  for  home  sewing. 

Kodalux  Processing  Services 

Findlay.  OH . 

03/27/95 

03/15/95 

30,868 

Photographic  prints. 

(Co). 

Ochoco  Lumber  Co. 

Prineville,  OR  . 

03/27/95 

03/15/95 

30,869 

Pine  dimensional  lumber. 

(lAMAW). 

Philips  Components  (Co) . 

Saugerties.  NY . 

03/27/95 

03/20/95 

30,870 

Electronic  components. 

IFR  Doc.  95-8326  Filed  4-4-95:  8:45  am) 
BILLING  CODE  4S10-30-M 


[TA-W-30,820] 

General  Electric  Capital  Corporation, 
G.E.  Electronic  Rental  and  Repair,  Erie, 
Pennsylvania;  Notice  of  Termination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  20, 1995  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  and  former  workers  at 
G.E.  Electronic  Rental  and  Repair,  a 
subdivision  of  General  Electric  Capital 
Corporation,  Erie.  Pennsylvania  (TA- 
W-30.820). 

The  Department  of  Labor  has  verified 
that  the  three  petitioners  were  not 
employed  by  the  above  subject  firm  or 
its  subdivision,  and  that  each  worker 
represented  a  separate  firm. 
Consequently,  this  is  not  a  valid  petition 
and  the  Department  of  Labor  cannot 
make  a  determination  as  to  whether  the 
workers  are  eligible  for  adjustment 
assistance  benefits  under  the  Trade  Act 
of  1974. 

Therefore,  further  investigation  in  this 
matter  would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  27th  day  of 
March  1995. 

Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-8325  Filed  4-4-95;  8:45  am] 
BILLING  CODE  4510-30-M 


[TA-W-29,743] 

IBM  Corporation,  Poughkeepsie,  New 
York;  Notice  of  Revised  Determination 
on  Reconsideration 

On  October  3, 1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  former  workers 
of  the  subject  firm.  The  notice  was 
published  in  the  Federal  Register  on 
October  14. 1994  (59  FR  52193). 

The  Department  expanded  its 
investigation  to  include  the  entire  Large 
Scale  Computing  Division  (LSCD)  at 
Poughkeepsie,  New  York  where 
mainframe  computers  are  produced. 

Investigation  findings  show  that  sales 
of  computer  hardware  declined  in  FY 
1993  compared  to  FY  1992  and  in  the 
year  to  date  3rd  quarter  of  1994 
compared  to  the  same  period  in  1993. 
The  findings  on  reconsideration  show 
substantial  worker  separations  in  1993 
and  in  1994. 

Other  findings  on  reconsideration 
show  that  IBM  lost  market  share  of 
mainframe  processors  and  processor 
subassemblies  and  components  in  1994. 

U.S.  imports  of  automatic  data 
processing  equipment  and  parts 
increased  in  the  latest  12  month  period 
ending  in  February  1994  compared  to 
the  same  period  in  1993. 

Other  IBM  certifications  are  for 
workers  at  Rochester,  Minnesota  (TA¬ 
W-29,026)  computer  storage  equipment: 
(TA-W-30,176)  computers;  at  Endicott, 
New  York  (TA-W-30,258)  raainfirame 
computer  hardware  and  software  and 
(TA-W-30,397)  printed  circuit  boards 
and  at  Hopewell  Junction,  New  York 
(TA-VV-29,752)  computer  chips. 


Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  workers  at  IBM 
Poughkeepsie,  New  York  were  adversely 
affected  by  increased  imports  of  articles 
that  are  like  or  directly  competitive  with 
the  LSCD  mainframes  produced  at 
Poughkeepsie,  New  York.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  revised  determination  for 
workers  of  IBM  Corporation, 
Poughkeepsie,  New  York. 

All  workers  of  IBM  Corporation  in 
Poughkeepsie.  New  York  who  became  totally 
or  partially  separated  from  employment  on  or 
after  March  31, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  23rd  day 
of  March,  1995. 

Victor  J.  Tnmzo, 

Program  Manger,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-8329  Filed  4-^-95;  8:45  am) 
BILLING  CODE  4510-30-M 


ITA-W-30,  551  and  TA-W-30,  552] 

Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

In  the  matter  of  Mac  Tools,  Inc., 
Washington  Court  House,  Ohio;  and  Mac 
Tools.  Inc.,  Sabina,  Ohio. 

By  an  application  dated  February  28, 
1995,  the  petitioners  with  Congressional 
support  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance,  TAA. 
The  denial  notice  was  issued  on 
February  9, 1995  and  published  in  the 
Federal  Register  on  March  1, 1995  (60 
FR  11120). 
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Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts  . 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

-  (2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produce  mechanics’  hand  tools. 

The  Department’s  denial  was  based 
on  the  fact  that  the  ’’contributed 
importantly”  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  Both  plants  will  close 
in  April  1995  because  of  a  corporate 
decision  to  consolidate  operations  at 
other  domestic  corporate  facilities.  A 
domestic  transfer  of  production  would 
not  form  a  basis  for  a  worker  group 
certification.  Further,  the  findings  show 
increased  safes  and  production  of 
mechanics’  hand  tools  at  the  subject 
plants  in  the  first  nine  months  of  1994 
compared  to  the  same  period  in  1993. 

Other  findings  show  that  neither  the 
subject  plants  nor  its  parent,  Stanley 
Works  in  Connecticut,  imported  hand 
tools  from  China  in  the  relevant  period. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.,  this  27th  day 
of  March,  1995. 

Victor  ).  Tninzo, 

Program  Mortager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-8328  Filed  4-4-95;  8.45  ami 
BILLING  CODE  45ia-30-M 


(TA-W-30,5921 

Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  Santa  Fe  Minerals,  Inc., 
Dallas,  Texas,  and  Santa  Fe  Minerals,  Inc., 
operating  in  the  Gulf  of  Mexico  and  at 
various  locations  in  the  following  states; 
Arkansas,  TA-W-30,592A,  Louisiana,  TA- 
W-30,592B,  OUalKKDa,  TA-W-30,592C, 
CalifcMnia.  TA-W-30392D,  Texas,  exc. 
Dallas,  TA-W-30,592E. 


In  accordance  with  Section  223  of  the 
Trade  Act  of  197^  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  was. issued  on 
February  17, 1995  and  published  in  the 
Federal  Register  on  March  10, 1995  (60 
FR  13177). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  at  various  locations  in  the 
states  of  California  and  Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  intent  of  the  Depiartment’s 
certification  is  to  include  all  workers  of 
Santa  Fe  Minerals,  Inc.,  Dallas,  Texas 
and  operating  in  the  Gulf  of  Mexico  and 
at  various  locations  in  Arkansas, 
Louisiana,  Oklahoma,  California  and 
Texas  who  were  adversely  affected  by 
increased  imports  of  crude  oil. 

The  amenoed  notice  applicable  to 
TA-W-30,592  is  hereby  issued  as 
follows: 

All  workers  of  Santa  Fe  Minerals,  Inc., 
Dallas,  Texas  and  operating  in  the  Gulf  of 
Mexico  and  at  various  locations  in  the  states 
of  Arkansas,  Louisiana,  Oklahoma,  California 
and  Texas,  except  Dallas  who  had  become 
totally  or  partially  separated  from 
employment  on  or  after  December  13, 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  27th  day  of 
March,  1995. 

Victor  j.  Tninzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-8327  Filed  4-4-95;  8:45  am) 
BILLING  CODE  4S1(>-aO-M 


n'A-W-30,345  and  TA-W-30, 345A] 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of  Tobin-Hamilton  Company, 
ina  Mansfield,  Missouri,  and  Tobin- 
Hamilton  Company,  Inc.  New  Balance  for 
kids  Division  West  Bridgewater, 
Massachusetts. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  30, 1994,  applicable  to  all 
woricers  of  the  subject  firm.  The  Notice 
was  published  in  the  Federal  Register 
on  December  16,  W94  (59  FR  65077).' 


At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  worker  separations  in 
1994  at  the  subject  firm’s  sales  division 
in  West  Bridgewater,  Massachusetts. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  subject  firm’s  workers  at  West 
Bridgewater.  Massachusetts. 

The  amended  notice  applicable  to 
TA-W-30,345  is  hereby  issued  as 
follows: 

All  workers  of  Tobin-Hamilton  Company 
Inc..  Mansfield,  Missouri  and  New  Balance 
fur  Kids  Division,  West  Bridgewater, 
Massachusetts  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  20, 1993  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  23rd  day 
of  March.  1995. 

Victor  J.  Tninzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-8324  Filet!  4-4-95;  8:45  am| 
BILLING  CODE  4510-30-M 


rrA-W-30,8151 

Tobin-Hamilton  Company,  Inc.,  New 
Balance  for  Kids  Division,  West 
Bridgewater,  Massachusetts;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  20, 1995  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Tobin-Hamilton 
Company,  Inc.,  New  Balance  for  Kids 
Division,  West  Bridgewater, 
Massachusetts. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-30,345).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  27th  day 
of  March,  1995. 

Victor  ).  Tmnzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-8330  Filed  4-4-95;  8:45  am| 
BILUNG  CODE  451&-30-M 


[TA-W-30,740] 

Wirekraft  Industries,  Incorporated, 
Marion,  Ohio;  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  as 
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amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  the  Department  of  Labor 
herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  worker 
adjustment  assistance. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  determined  in  this 
case  that  all  of  the  requirements  have 
been  met. 

The  investigation  was  initiated  in 
response  to  a  petition  received  on 
February  14, 1995  and  filed  on  behalf  of 
workers  at  Wirekraft  Industries, 
Incorporated,  Marion,  Ohio.  The 
workers  produced  wire  harnesses. 

The  investigation  revealed  that  a 
major  customer  of  the  subject  firm 
increased  their  imports  of  electrical  wire 
harnesses  during  the  relevant  period 
under  investigation  and  is  transferring 
production  formerly  supplied  by  the 
subject  firm  to  foreign  sources. 


Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  wire 
harnesses  produced  at  Wirekraft 
Industries,  Incorporated,  Marion,  Ohio 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  that 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification; 

All  workers  of  Wirekraft  Industries, 
Incorporated,  Marion,  Ohio  engaged  in 
employment  related  to  the  production  of  wire 
harnesses  who  became  totally  or  partially 
separated  ftom  employment  on  or  after 
February  9, 1994  through  two  years  ft'om  the 
date  of  certification  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  D.C.  this  17th  day 
of  February,  1995. 

Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-8333  Filed  4-4-95;  8:45  ami 
BILLING  CODE  4S10-30-M 


Vol,  60,  No.  65  /  Wednesday,  April 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-219] 

GPU  Nuclear  Corporation;  Oyster 
Creek  Nuclear  Generating  Station 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16,  issued  to  GPU  Nuclear  Corporation 
(the  licensee),  for  operation  of  the 
Oyster  Creek  Nuclear  Generating  Station 
(OCNGS),  located  in  Ocean  County, 

New  Jersey. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
Technical  Specification  (TS)  to  allow 
2645  fuel  assemblies  to  be  stored  in  the 
fuel  pool.  This  is  an  increase  of  45  fuel 
assemblies  from  the  current  limit  of 
2600  contained  in  TS  5.3.I.E.  The  45 
additional  storage  locations  exist  in 
racks  in  the  fuel  pool. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for 
amendment  dated  November  25, 1994. 
as  supplemented  by  letter  dated 
February  15, 1995. 

Background 

During  the  spent  fuel  pool  expansion 
project  in  1983,  the  licensee  designed 
and  installed  10  firee  standing  high 
density  spent  fuel  racks  in  the  spent  fuel 
pool  to  increase  the  spent  fuel  storage 
capacity  firom  1800  to  2645  spent  fuel 
assemblies.  However,  the  licensee 
elected  to  impose  a  TS  limit  of  2600 
spent  fuel  assemblies  (approved  by  the 
staff  in  License  Amendment  No.  76, 
dated  September  17, 1984)  to  be  stored 
in  the  spent  fuel  pool  at  the  time.  The 
increased  capacity  from  1800  to  2600 
spent  fuel  assemblies  would  meet 
anticipated  spent  fuel  storage 
requirements  through  1992.  An 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  supporting  this 
action  was  issued  on  September  13, 
1984.  The  additional  45  fuel  assembly 
storage  locations  were  not  licensed  with 
License  Amendment  No.  76  because  it 
was  believed  that  they  would  not  be 
needed  for  spent  fuel  storage.  (It  was 
anticipated  that  an  off-site  spent  fuel 
storage  facility  would  be  available  after 
1992.)  These  additional  storage 
locations  were,  therefore,  used  for  the 
storage  of  miscellaneous  equipment 
such  as  fuel  channels. 

As  the  result  of  the  recent  refueling 
(Cycle  15R)  which  took  place  in 


5,  1995  /  Notices 


December  1994  and  the  present 
unavailability  of  an  off-site  spent  fuel 
storage  facility,  OCNGS  has  lost  the 
capability  to  completely  offload  the 
reactor  core.  The  licensee  is  in  the 
process  of  installing  a  dry  storage 
facility  on-site  which  is  scheduled  to  be 
operational  in  1996.  This  provision  of  a 
dry  storage  facility  on-site  will  allow 
full  core  offload  beyond  the  current 
operating  cycle  (Cycle  15)  until  such 
time  as  an  off-site  spent  fuel  storage 
facility  is  available.  The  OCNGS  on-site 
spent  fuel  storage  facility  is  presently 
under  construction.  Consequently,  the 
licensee  proposed  to  use  the  additional 
45  fuel  assembly  storage  locations  for 
spent  fuel  storage. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required 
should  a  full  core  offload  be  necessary 
during  Cycle  15  with  the  proposed  dry 
spent  fuel  storage  facility  not  yet  in 
service.  Without  the  ability  to  fully 
offload  the  core,  any  inspection  or 
repair  activity  will  most  likely  result  in 
higher  personnel  exposure  and 
schedular  delays.  Full  core  offload 
capability,  in  particular,  would  facilitate 
any  in-vessel  repair  which  requires 
draining  of  the  vessel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  based  on  its  review,  the 
licensee’s  proposal  to  increase  the  spent 
fuel  pool  capacity  to  2645  fuel 
assemblies  is  acceptable.  In  addition, 
the  staff  has  determined  that  the 
conclusions  reached  in  the  staff  s  SE 
dated  September  17, 1984,  supporting 
Amendment  No.  76,  and  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact — Spent  Fuel 
Pool  Expansion  dated  September  13, 
1994  remains  applicable. 

Radiological  Environmental  Impacts 

In  the  staffs  Environmental 
Assessment  dated  September  13, 1984, 
regarding  increasing  the  spent  fuel  pool 
capability  from  1800  to  2600  spent  fuel 
assemblies,  the  staff  concluded  that  the 
potential  radiological  environmental 
impacts  associated  with  the  expansion 
of  the  spent  fuel  storage  capacity  were 
evaluated  and  determined  to  be 
environmentally  insignificant.  The  basis 
for  the  Stan's  conclusions  were 
determined  by  the  staffs  evaluation  of 
(1)  radioactive  materials  released  to  the 
atmosphere,  (2)  solid  radioactive  wastes, 
(3)  liquid  radioactive  waste,  and  (4)  the 
staffs  radiological  assessment. 

Considering  the  small  incremental 
addition  to  the  licensed  storage 
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capacity,  the  environmental  radiological 
conclusions  stated  in  the  staffs 
Environmental  Assessment  dated 
September  13, 1984,  are  not  altered  by 
the  storage  of  45  additional  spient  fuel 
assemblies. 

Nonradiological  Assessment 

In  the  staffs  Environmental 
Assessment  dated  September  13, 1984, 
the  staff  also  concluded  that  the 
nonradiological  impacts  of  the  OCNGS 
as  designed,  were  considered  in  the 
Final  Environmental  Statement  (FES) 
issued  in  December  1974  and  that  the 
OCNGS  spent  fuel  pool  expansion  will 
not  result  in  ncmradiological 
environmental  effects  signihcantly 
greater  or  different  from  those  already 
reviewed  and  analyzed  in  the  FES. 

Considering  the  smaller  incremental 
addition  to  the  licensed  storage 
capacity,  the  environmental 
nonradiological  conclusions  stated  in 
the  staffs  Environmental  Assessment 
dated  September  13, 1984,  are  not 
altered  by  the  storage  of  45  additional 
spent  fuel  assemblies. 

Alternatives  to  the  Proposed  Action 

Since  tbe  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  acrtion  would  be  to  deny  the 
request.  Such  action  would  likely  result 
in  higher  personnel  exposure  and 
schedular  delays.  As  discussed 
previously  the  licensee  is  constructing 
an  on-site  spent  fuel  storage  facility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Oyster  Creek  Nuclear 
Generating  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  New  jersey 
State  offida)  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  offfdal  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accc^ingly,  the 
Conunission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  furth^  details  with  respect  to  the. 
proposed  action,  see  the  licensee’s  letter 


dated  November  25, 1994,  as 
supplemented  by  letter  dated  February 
15, 1995,  which  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW,,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Ocean  County  Library, 
Toms  River,  NJ  08753. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Phillip  F.  McKee, 

Director,  Project  Directorate  1-3,  Division  of 
Reactor  Projects — l/U,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  95-8311  Filed  4-4-95;  8:45  am) 
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(Docket  No.  50-410] 

Niagara  Mohawk  Power  Corporation; 
Nine  Mile  Point  Nuclear  Station — Unit  2 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  Facility  Operating  License  No. 
NPF-69,  issued  to  Niagara  Mohawk 
Power  Corporation  (the  licensee),  for 
operation  of  the  Nine  Mile  Point 
Nuclear  Station,  Unit  2  (NMP-2)  located 
in  Oswego  County,  New  York. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee’s  application  of  March  9, 1995. 
The  proposed  action  would  exempt  the 
licensee  ftxim:  (1)  The  requirements  of 
10  CFR  Part  50,  Appendix  J,  Paragraph 
III.D.l.(a),  to  permit  a  one-time  interval 
extension  between  the  first  and  second 
Type  A  test  (containment  integrated 
leak  rate  test)  for  approximately  24 
months  from  the  1995  refueling  outage 
to  the  1997  refueling  outage. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
test  from  the  1995  refueling  outage  to 
the  1997  refueling  outage,  thereby 
deferring  the  cost  of  performing  the  tests 
and  eliminating  the  time  required  to 
perform  the  test  from  the  critical  path 
schedule  during  the  upcoming  spring 
1995  refueling  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  one-time  interval 


extension  between  the  first  and  second 
Type  A  tests  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
exemptions  would  not  affect  facility 
radiation  levels  or  facility  radiological 
effluents.  The  licensee  has  analyzed  the 
results  of  previous  Type  A  tests 
performed  at  NMP-2  to  show  good 
containment  performance  and  will 
continue  to  be  required  to  conduct  the 
Type  B  and  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  test  results.  It  is  also  noted  that  the 
licensee,  as  a  condition  of  the  proposed 
exemption,  will  perform  the  visual 
containment  inspection  although  it  is 
only  required  by  Appendix  J  to  be 
conducted  in  conjimction  with  Type  A 
tests.  The  NRG  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary.  The  dtiange 
will  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  radiation  exposure.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  wdth  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts. 

Alternative  Use  of  Resiources 

This  action  does  rrot  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Nine  Mile  Point 
Nuclear  Station,  Unit  2, 
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Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  the  New 
York  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 
Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  March  9, 1995,  which  is  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

-  JQated  at  Rockville,  Maryland,  this  29th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Director,  Project  Directorate  I~l ,  Divinion  of 
Reactor  Projects — I/li,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  95-8312  Filed  4-4-95;  8:45  am) 
BtLlING  OOOE  7690-0t-M 


[Docket  No.  50-245) 

Northeast  Nuclear  Energy  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (the  licensee)  to 
withdraw  its  June  23, 1994,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-21  for 
Millstone  Nuclear  Power  Station,  Unit 
1,  located  in  New  London  County, 
Connecticut. 

The  proposed  amendment  would 
have  reworded  Technical  Specification 
3.7,  .“Containment  Systams,”  to  permit 
operation  with  one  of  the  two  circuits  of 
the  reactor  building  ventilation  logic-  > 
temporarily  inopei^le.  hi  addition. 
Section  3.7.C.l.b  would  have  been 
reworded  to  prohibit  movement  of 
irradiated  fuel,  or  movement  of  any 
loads  over  irradiated  fuel,  without 
secondary  containment  integrity. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 


Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  31, 1994 
(59  FR  45029).  However,  by  letter  dated 
March  15, 1995,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  23, 1994,  and 
the  licensee’s  letter  dated  March  15, 
1995,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Janies  W.  Andersen, 

Project  Manager,  Project  Directorate  1-4 
Division  of  Reactor  I^ojects — ////  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  95-8309  Filed  4-4-95;  8.45  am] 
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COMMISSION 


[Release  No.  34-35547;  Fite  No.  SR-CHX- 
95-Od] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange,  Inc., 
Relating  to  Order  Execution 
Guarantees 

March  29, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C  §  78s(b)(l),  notice  is 
hereby  given  that  on  March  2, 1995,  the 
Chicago  Stock  Exchange,  Incorporated 
(“CHX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Conunission”)  the  proposed  rule 
change  as  described  in  Items  I,  U,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  37  to  add-a  new 
subsection  (d)  thereunder.  The  text  of 


the  proposed  rule  change  is  as  follows 
(new  text  is  italicized); 

Article  XX 

Rule  37(d)  Notwithstanding  anything 
herein  to  the  contrary,  a  specialist  may 
voluntarily  provide  order  execution 
guarantees  more  favorable  than  those 
required  pursuant  to  this  Rule  37  (i.e..  greater 
size,  better  price,  limitations  on  partial 
execirtions,  etc.).  At  the  request  o/  a 
specialisU  the  Exchange  may  provide  for 
automatic  execution  of  orders  in  accordaiKe 
with  such  guarantees  upon  such  terms  and 
conditions  as  the  Exchange  shall  determine. 
In  either  event,  foilure  of  a  specialist  to  honor 
a  promised  guarantee  shall  be  deemed  a 
violation  of  Exchange  rules. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  give  specialists  on  the 
Exchange  the  ability  to  provide  Ofxler 
execution  guarantees  that  are  more 
fevorable  than  those  required  under  the 
BEST  Rule '  through  the  Exdiange’s 
automated  execution  system  (“MAX”).-^ 


*  See  Chicago  Stock  Exchange  Guide,  Articic  XX, 
Rule  37(a),  ICCH)  1 1714. 

^  The  Exchange  ha»  indicated  to  the  Comntbsion 
that  this  proposed  rule  change  will  have  the  effect 
of  an  “enabling  rule"  whereby  specialists  may 
provide  better  guarantees  than  currently  is  required 
ut>der  the  Rules  through  the  Exchange’s  Midwest 
Automated  Execution  System  (“MAX”).  The 
Exchange  expects  modifications  to  the  parameters 
of  the  automated  execution  system  to  be  on  a  per 
stock  basis  and  the  specific  execution  programs  that 
are  necessary  to  impleinent  these  gaaranlees  will  be 
filed  in  the  future  undetSection  19(b)(3KA). 
Telephone  conversation  with  Craig  Long  and  David 
Rusoff.  Foley  &  Lardner.  and  Julio  Mofka.  Susan 
'Lee.  and  Jennifer  Choi,  SEC,  on  Marclr  10, 1995. 

The  Exchange  has  indicated  that  the  number  of 
parameters  fer  the  automated  executiorts  will  be 
limited.  The  Exchange  anticipates  that  the  options 
would  include;  a  system  allowing  thirty-second 
order  exposure,  the  automated  execution  sjrstem 
within  MAX  in  which  a  Specialist  may  voluntarily 
choose  to  participate  on  a  stock  sto^  basis 
r'SuperMAX“).  and  the  enhanced  version  of 
SuperMAX  ("Enhanced  SuperMAX").  which  is 

Conti 


17376 


Federal  Register  /  Vol.  60.  No.  65  /  Wednesday,  April  5,  1995  /  Notices 


The  automatic  execution  of  these  orders 
sent  over  the  MAX  System  would  only 
occur  if  a  specialist  requests  it,  and 
then,  only  on  those  terms  and 
conditions  set  forth  by  the  Exchange.^ 

The  BEST  Rule  requires  specialists  to 
execute  agency  market  orders  of  2099 
shares  or  less  in  Dual  Trading  System 
issues'*  or  NASDAQ/NMS  Securities  at 
the  national  best  bid  or  best  offer 
(“NBBO”)  ’  if  certain  conditions  are 
satisfied.  Orders  greater  than  2099 ' 
shares,  however,  are  not  subject  to  the 
rule.  Under  this  proposed  rule  change, 
a  specialist  could,  for  example,  increase 
the  size  of  the  guarantee,  be  more 
flexible  in  providing  partial  executions, 
or  obligate  itself  to  provide  price 
improvement  under  certain 
circumstances. 

Although  nothing  in  the  proposed 
rule  change  requires  a  specialist  to  give 
more  favorable  guarantees,  if  such 
guarantees  are  provided  through  the 
MAX  System,  the  specialist  must  honor 
the  more  favorable  guarantee.  Failure  of 
a  specialist  to  honor  the  more  favorable 
guarantee  will  be  deemed  to  be  a 
violation  of  Exchange  Rules. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


available  to  CHX  specialists  as  an  addition  or  an 
alternative  to  SuperMAX.  The  Exchange  also  has 
stated  that  a  specialist  will  be  permitted  to  switch 
from  one  set  of  parameters  to  another  once  a  month 
Telephone  conversation  with  David  Rusoff,  Foley  & 
Lardner  and  fennifer  Choi,  SEC,  on  March  20, 1995 
•’The  Exchange  has  indicated  that  the  “terms  and 
conditions"  provision  will  provide  the  Exchange 
with  veto  power  over  a  specialists’s  particular 
request.  Telephone  conversation  with  Craig  Long 
and  David  Rusoff,  Foley  &  Lardner,  and  Julio 
Mojica.  Susan  Lee.  and  Jennifer  Choi,  SEC.  on 
March  10, 1995. 

The  Dual  Trading  System  of  the  Exchange 
allows  the  execution  of  both  round-lot  and  odd-lot 
orders  in  certain  issues  assigned  to  specialists  on 
the  Exchange  and  listed  on  either  the  New  York 
Stock  Exchange  or  the  American  Stock  Exchange. 

The  term  national  best  bid  or  best  offer  is 
defined  under  SEC  Rule  llAcl-2  as  the  highest  bid 
or  lowest  offer  for  a  reported  security  made 
available  by  any  reporting  market  center  pursuant 
to  Rule  llAcl-1  or  the  highest  bid  or  lowest  offer 
for  a  security  other  than  a  reported  security 
disseminated  by  an  over-the-counter  market  maker 
in  Level  2  or  3  of  NASDAQ. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  find  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wdll; 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-08 
and  should  be  submitted  by  April  26, 
1995. 

For  the  Ck)inmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-8260  Filed  4-4-95;  8:45  ami 
BILLING  CODE  801(M)1-M 


[Release  No.  34-35550;  File  No.  SR-CHX- 
95-03] 

Self-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposal  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  2  to  a  Proposed  Rule 
Change  Relating  to  Reporting  and 
Disclosure  Requirements 

March  30. 1995.  j 

On  February  6, 1995,  the  Chicago  ■ 

Stock  Exchange,  Inc.  (“CHX”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  *  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  various  Exchange  Rules 
regarding  reporting  and  disclosure 
requirements.  Specifically,  the  rule 
change  proposed  to  (1)  Amend  Article 
VI,  Rule  5  and  add  an  interpretation 
thereto  to  require  that  members  and 
member  organizations  maintain  written 
procedures  to  ensure  compliance  with 
the  securities  laws  (and  SEC  regulations 
promulgated  thereunder)  and  the  Rules 
of  the  Exchange:  (2)  amend  Article  XI, 
Rule  4  to  provide  the  Exchange  with  the 
authority  to  require  any  member  or 
member  organization  to  have  an 
accounting  firm  audit  its  books  and  to 
clarify  that  all  members  and  member 
organizations  are  required  to  comply 
with  the  disclosure  requirements  of 
Rule  17a-5;  and  (3)  add  Article  XI,  Rule 
9  to  require  that  floor  brokers  who  do 
not  clear  their  own  trades  procure  a 
letter  of  guarantee  prior  to  trading.  On 
February  14, 1995  and  March  30, 1995, 
the  Exchange  submitted  to  the 
Commission  Amendments  No.  1  and 
No.  2,  respectively,  to  the  proposed  rule 
change.^ 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35394 
(February  17, 1995),  60  FR  10620 
(February  27, 1995).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  changes. 

I.  Proposal 

Currently,  Article  VI,  Rule  5(c) 
requires  each  member  organization  that 
does  business  with  the  public  to 
establish  procedures,  and  a  system  for 
applying  such  procedures,  to  assure  that 
its  registered  representatives  and  other 


'15  U.S.C.  78s(b)(l)  (1988). 

17  CFR  240.19b-4  (1991). 

^  Amendments  No.  1  and  No.  2  made  non¬ 
substantive.  clarifying  changes  to  the  proposal  Sec 
Letters  from  Jay  O.  Wright,  Esq.,  Foley  &  Lardner, 
to  Elisa  Metzger,  Senior  Counsel,  SEC.  dated 
February  14. 1995  and  March  30, 1995. 
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employees  are  adequately  and  closely 
supervised.  Rule  5(c)  further  states  that 
a  system  will  be  deemed  adequate  only 
if  it  is  reasonably  designed  to  prevent 
and  detect  violations  of  the  applicable 
securities  laws,  the  rules  and 
regulations  thereunder,  and  the  CHX 
Constitution  and  Rules.  The  CHX  is 
proposing  to  amend  Article  VI,  Rule  5 
and  add  an  interpretation  thereto  to 
require  that  such  procedures  and 
systems  be  in  writing.  The  CHX  believes 
that  requiring  written  procedures  allows 
the  CHX  to  more  easily  verify  the 
existence  of  such  procedures  and  that 
such  a  requirement  facilitates  the  CHX’s 
verification  of  the  content  of  the 
procedures.  The  CHX  also  believes  that 
the  visibility  of  such  written  procedures 
will  remind  members  and  member 
organizations  of  their  obligations  to 
comply  with  the  securities  laws,  SEC 
rules,  and  the  CHX’s  rules,  thus 
enhancing  compliance. 

The  CHX  is  also  proposing 
amendments  to  Article  XI,  Rule  4. 

Article  XI,  Rule  4  requires  certain 
member  organizations  to  have  an  audit 
as  required  by  SEC  Rule  17a-5  and  any 
other  additional  audits  that  the 
Exchange  may  require  for  good  cause.'* 
The  additional  audits  must  be  made  by 
an  independent  public  accountant, 
acceptable  to  the  CHX  and  be  conducted 
in  accordance  with  the  requirements  of 
SEC  Rule  17a-5.  The  CHX  is  amending 
the  rule  to  provide  the  Exchange  with 
the  authority  to  require  any  member  or 
member  organization  to  have  an 
accounting  firm  audit  its  books  and 
have  the  member  or  member 
organization  file  a  statement  with  the 
Exchange  to  the  effect  that  such 
additional  audits  have  been  made.  In 
addition,  the  CHX’s  purpose  for 
amending  Article  XI,  Rule  4(c)  is  to 
clarify  that  all  CHX  members  and 
member  organizations  are  required  to 
file  monthly  and  quarterly  Focus 
Reports  with  the  CHX  in  accordance 
with  SEC  Rule  17a-5  unless  the  member 
or  member  organization  is  exempt. 

Finally,  the  CHX  proposes  to  add  a 
new  rule.  Article  XI,  Rule  9,  which 
would  require  floor  brokers  who  do  not 
clear  their  own  trades  to  procure  a  letter 
of  guarantee  prior  to  trading.  The  CHX’s 
purpose  for  adding  Article  XI,  Rule  9  is 
to  enhance  the  safety  and  soundness  of 
the  clearing  system  oy  ensuring  that 
Floor  Brokers  have  sufiident  financial 
resources  to  stand  behind  their  trades 
As  a  result,  fewer  disruptions  due  to  the 


'*  Article  XI,  Rule  4  excepts  out  of  the  rale, 
member  organizations  that  are  self-clearing  and 
member  organizations  that  do  a  securities  business 
only  with  other  members  of  a  national  securities 
exchange. 


financial  distress  of  a  floor  broker  are 
likely  to  occur. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  S^ion  6(b).5  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(l )  requirement  that  the  exchange 
have  the  capacity  to  enforce  compliance 
by  its  members  and  persons  associated 
with  its  members,  of  the  federal 
securities  laws,  rules  and  regulations 
thereunder  and  the  rules  of  the 
exchange.  The  CHX  proposal  will 
permit  the  CHX  to  verify  the  existence 
and  pontent  of  procedures  and  systems 
that  require  compliance  with  the  f«>deral 
securities  laws,  rules  and  regulati  : 
thereunder  and  the  CHX  rules.  In 
addition,  the  Exchange’s  proposed 
amendments  to  Article  XI,  Rule  4, 
clarify  that  all  members  and  member 
organizations  are  required  to  comply 
with  the  disclosure  requirements  of  SEC 
Rule  17a-5. 

The  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public.  Specifically,  the  proposed 
amendments  to  Article  VI,  Rule  5  which 
require  written  procedures  that  ensure 
compliance  with  applicable  rules  and 
laws,  will  prevent  fraudulent  acts  and 
practices  and  protect  investors  and  the 
public  by  enforcing  compliance  with  the 
federal  securities  laws,  SEC  rules  and 
CHX  rules.  Similarly,  the  Commission 
believes  that  the  proposal  to  provide  the 
Exchange  with  the  authority  to  require 
any  member  or  member  organization  to 
have  an  accounting  firm  audit  its  books 
and  to  clarify  that  all  members  and 
member  organizations  must  comply 
with  SEC  Rule  17a-5,  is  consistent  with 
the  Section  6(b)(5)  requirements.  These 
proposals  will  enable  the  CHX  to 
investigate  any  concerns  it  has  with 
respect  to  potential  financial  problems 
of  its  members  or  member  organizations. 
Accordingly,  the  Exchange’s  awareness 
of  any  financial  problems  in  advance 
could  limit  the  impact  of  that  member’s 
financial  condition  on  the  market. 

The  Commission  also  believes  that  the 
proposal  to  add  Article  XI,  Rule  9  to 


*^15U.S.C.  78f(bHl988]. 


require  that  floor  brokers  who  do  not 
clear  their  own  trades  procure  a  letter  of 
guarantee  prior  to  trading  is  consistent 
with  the  S^ion  6(b)(5)  requirements. 
The  Commission  agrees  with  the 
Exchange  that  the  proposed  rule  will 
ensure  the  safety  and  soundness  of  the 
clearing  system  by  ensuring  that  floor 
brokers  have  sufficient  financial 
resources  to  stand  behind  their  trades. 
The  proposed  rule  will  improve  the 
reliability  of  the  clearing  system  because 
fewer  disruptions  due  to  the  financial 
distress  of  a  floor  broker  are  likely  to 
occur. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  makes  non¬ 
substantive,  technical  changes  to  the 
proposal.  The  Commission  believes  that 
these  technical  changes  are  not  material 
changes  that  raise  regulatory  concerns 
not  already  addressed  by  the  proposal. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposal  on  an 
accelerated  basis. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submis.sions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  unritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitmi  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW„ 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-03 
and  should  be  submitted  by  April  26, 
1995. 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 


»15  1J.S.C.  78s(b)(2)  (1988). 
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proposed  rule  change  (SR-CHX-95-03), 
as  amended  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  95-8340  Filed  4-4-95;  8:45  am) 
BILUNG  CODE  SOKMU-M 


[Release  No.  34-05549;  File  No.  SR-PCC- 
94-01] 

Self-Regulatory  Organizations;  Pacific 
Clearing  Corporation;  Order  Approving 
a  Proposed  Rule  Change  Making 
Corrections  and  Clarifications  to 
Certain  Provisions  of  the  PCC’s  Rules, 
Participant  Agreement,  and  Clearing 
Fund  Agreement 

March  30, 1995. 

On  November  28, 1994,  the  Pacific 
Clearing  Corporation  (“PCC”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  tmder  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  to  correct  certain 
typographical  errors  in  PCC’s  rules  and 
to  clarify  certain  provisions  regarding 
specialist  post  capital  in  PCC’s 
participant  agreement  and  clearing  fund 
agreement.^  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
February  7, 1995.2  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposed  rule  change  will  correct 
typographical  errors  in  certain 
provisions  of  PCC’s  rules  and  will 
clarify  certain  provisions  of  PCC’s 
standard  participant  agreement  and 
clearing  fimd  agreement  relating  to 
specialist  post  capital.  Specifically,  PCC 
corrects  typographical  errors  to  the 
Table  of  intents;  PCC  Rule  1.2(f), 
defining  the  term  “long  position”;  PCC 
Rules  2.1(c)  and  2.1(d),  addressing 
membership  qualifications  and 
approval;  and  PCC  Rule  9.3(c)(iii) 
addressing  specialist  post  termination 
procedures.  In  addition,  PCC  is 
amending  PCC  Rule  5.2  to  clarify  that 
any  reductions  to  excess  post  capital  or 
a  member’s  clearing  fund  defiosit  cannot 
be  made  for  amounts  that  would  reduce 
the  member’s  post  capital  or  clearing 
fund  deposit  l^low  the  minimum 
requirement. 


^  17  CFR  200.30-3(a)(12)  (1991). 

>  15  U.S.C  78s(b)(l)  (1988). 

2  Securities  Exchange  Act  Release  No.  35313 
(February  1, 1994),  59  FR  5644  (File  No.  SR-PCC- 
94-01). 


The  proposal  also  amends  certain 
paragraphs  of  PCC’s  participant 
agreement  that  relate  to  post  capital. 
Paragraph  3.1(e)(iii)  is  amended  to 
clarify  that  it  refers  to  the  monitoring  of 
post  capital  rather  than  net  capital. 
Paragraph  4.5  of  the  participant 
agreement  is  amended  to  distinguish 
post  capital  from  net  capital.  Net 
capital,  which  is  specified  by  PSE  Rule 
2.1  and  Rule  15c3-l  of  the  Act,  remains 
constant  for  a  firm  regardless  of  the 
number  of  specialist  posts  it  operates.  In 
contrast,  post  capital  varies  because  it 
represents  the  amount  of  capital 
required  to  be  maintained  by  a  firm 
based  on  the  number  of  specialist  posts 
it  operates.  Paragraph  4.9  of  the 
participant  agreement  is  modified  to 
clarify  that  reductions  to  excess  post 
capital  and  to  the  clearing  fund  deposit 
cannot  be  made  in  amounts  that  woul^ 
reduce  these  sums  below  their 
respective  minimum  requirements. 
Paragraph  4.9  of  the  participant 
agreement  also  is  amended  to  clarify 
that  losses  on  a  trial  balance  are  due  on 
the  fifteenth  day  of  the  month  following 
the  month  for  which  the  trial  balance 
was  issued. 

Similarly,  the  clearing  fund  agreement 
is  clarified  such  that  the  minimum 
contribution,  as  defined  in  paragraph  5 
of  the  clearing  fund  agreement,  made  by 
a  member  firm  backing  a  specialist  post 
will  be  applied  towards  meeting  the 
post  capital  requirement.  Prior  to  this 
clarification,  the  clearing  fund 
agreement  stated  that  contributions 
were  to  be  credited  towards  the  net 
capital  requirement. 

II.  Discussion 

The  Commission  believes  that  the 
PCC’s  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  ^  and  in 
particular  with  Sections  17A(b)(3)  (A) 
and  (F)  of  the  Act.'*  Sections  17A(b)(3) 
(A)  and  (F)  require,  among  other  things, 
that  the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
within  its  possession  or  control  or  for 
which  it  is  responsible.  The 
clarifications  regarding  specialist  post 
capital  and  net  capital  will  assist  PCC  in 
safeguarding  the  securities  and  funds 
which  are  in  PCC’s  custody  or  control 
or  for  which  PCC  is  responsible. 
Furthermore,  the  technical  corrections 
to  PCC’s  rules  will  clarify  these  rules 
and  thereby  advance  the  prompt  and 


3 15  U.S.C.  78q-l  (1988). 

<  15  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 


accurate  clearance  and  settlement  of 
securities  transactions. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (File  No.  SR- 
PCC-94-01),  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  95-8339  Filed  4-4-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-030] 

Chemical  Transportation  Advisory 
Committee,  Subcommittee  on  Marine 
Vapor  Control  Systems 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on  Marine 
Vapor  Control  Systems  of  the  Chemical 
Transportation  Advisory  Committee 
will  meet  to  continue  reviewing  tank 
vessel  cleaning  facility  operations  and 
evaluate  proposed  recommendations  for 
safety  standards  for  use  of  a  vapor 
control  system  at  these  facilities.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  May  9, 1995,  from  9  a.m.  to  5 
p.m.  Written  material  should  be 
submitted  no  later  than  May  2, 1995. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Hotel,  12400  Greenspoint 
Drive,  Houston,  TX  77060.  Personnel 
attending  the  meeting  should  report  to 
the  main  floor  reception  area  for 
direction  to  the  conference  room. 
Written  material  should  be  submitted  to 
Lieutenant  Commander  Robert  F. 
Corbin,  Commandant  (G-MTH-1),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  IX^  20593- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Robert  F. 
Corbin,  Commandant  (CJ-MTH-l),  U.S. 


®  15  U.S.C.  78s(b)(2)  (1988). 

•>  17  CFR  200.30-3(a)(12)  (1994). 
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Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  telephone  (202)  267-1217. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  section  1  et  seq. 

One  section  of  the  1990  Amendments 
to  the  Federal  Clean  Air  Act  (CAA) 
requires  states  to  achieve  and  maintain 
a  15%  reduction  in  their  Volatile 
Organic  Compound  (VOC)  emissions 
level  below  the  1990  base  year  level  by 
1996  in  non-attainment  areas  within  the 
individual  states.  States  are  presently" 
developing  methods  to  achieve  required 
compliance  levels.  One  state  has 
recently  passed  state  regulations  that 
will  require  vessels  that  have  carried 
certain  VOC  cargoes  and  are  being  gas- 
freed  and/or  cleaned  to  utilize  a  marine 
vapor  control  system  or  an  alternate 
means  of  control  approved  by  the  state 
at  the  tank  vessel  cleaning  facility.  It  is 
anticipated  other  states  will  develop 
similar  regulations  as  a  means  of 
complying  with  the  CAA  Amendments 
for  their  states. 

The  Chemical  Transportation 
Advisory  Committee  Subcommittee  on 
Marine  Vapor  Control  Systems  has  been 
conducting  a  detailed  review  of  tank 
vessel  cleaning  facility  gas-freeing  and 
tank  cleaning  operations,  and  has  been 
evaluating  the  hazards  associated  with 
the  use  of  marine  vapor  control  systems 
at  these  facilities. 

At  the  last  Subcommittee  meeting  in 
January  1995,  a  working  group  was 
formed  to  develop  a  draft  set  of 
recommendations  for  proposed  safety 
standards  for  use  of  a  vapor  control 
system  at  tank  vessel  cleaning  facilities. 
The  purpose  of  this  meeting  will  be  to 
discuss  the  working  group’s  draft 
recommendations  and  develop  final 
proposed  safety  standards  for 
submission  to  the  Chemical 
Transportation  Advisory  Committee  at 
their  June  1995  meeting. 

Dated:  March  29, 1995. 

Joseph  |.  Angelo, 

Acting  Chief,  Office  of  Marine  Safety  Security 
and  Environmental  Protection. 

|FR  Doc.  95-8388  Filed  4-4-95;  8:45  am) 

BILLING  CODE  4910-14-M 


Federal  Aviation  Administration 
[AC  No.  14&-XX] 

Proposed  Advisory  Circular  (AC)  on 
Repair  Station  Internal  Evaluation 
Programs 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Request  for  comments  on 
proposed  AC  for  Repair  Station  Internal 
Evaluation  Programs. 

SUMMARY:  The  proposed  AC  is  intended 
to  provide  information  and  guidance 
material  that  may  be  used  by  repair 
station  certificate  holders  to  design  and 
implement  an  Internal  Evaluation 
Program  operating  under  Federal 
Aviation  Regulations  Part  145. 

DATES:  Comments  must  be  received  on 
or  before  June  5, 1995. 

ADDRESSES:  Send  all  comments  and 
requests  for  copies  of  the  proposed  AC 
to:  Federal  Aviation  Administration, 
Aircraft  Maintenance  Division 
(Attention;  AFS-350,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Kinney,  AFS-350,  at  the  above  address: 
telephone:  (202)  267-3781  (8:30  a.m.  to 
5  p.m.  EST). 

SUPPLEMENTARY  INFORMATION:  The 

guidance  material  contained  in  this  AC 
reflects  the  material  that  may  be  used  by 
repair  station  certificate  holders  to 
design  and  implement  an  Internal 
Evaluation  Program. 

Issued  in  Washington,  DC,  on  February  10, 
1995. 

William  J.  White, 

Deputy  Director,  Flight  Standards  Service. 

IFR  Doc.  95-8366  Filed  4-4-95;  8:45  am) 
BILLING  CODE  4910-13-M 


Approval  Noise  Compatibility  Program 
for  McCarran  International  Airport,  Las 
Vegas,  Nevada 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  Revision  No.  2  to  the 
Approved  Noise  Compatibility  Program 
submitted  by  Clark  County,  Nevada  for 
McCarran  International  Airport  under 
the  provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  non  federal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
February  15, 1995,  the  Associate 
Administrator  for  Airports  approved  the 
Noise  Compatibility  Program  for 
McCarran  International  Airport. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Noise 
Compatibility  Program  is  February  15. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elisha  Novak.  Senior  Airport  Planner, 


Federal  Aviation  Administration,  San 
Francisco  Airports  District  Office,  831 
Mitten  Road,  Burlingame,  CA  94010- 
1303,  Telephone:  (415)  876-2528. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  of  the  Noise 
Compatibility  Program  for  McCarran 
International  Airport,  effective  Febniary 
15, 1995. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act”),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map  may 
submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  non  compatible  land  uses  and 
prevention  of  additional  non  compatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
sponsor  with  respect  to  which  measures 
should  be  recommended  for  action.  The 
FAA’s  approval  or  disapproval  of  FAR 
Part  150  program  recommendations  is 
measured  according  to  the  standards 
expressed  in  Part  150  and  the  Aviation 
Safety  and  Noise  Abatement  Act  of 
1979,  and  is  limited  to  the  following 
determinations: 

_  a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non  compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  non 
compatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  navigable 
airspace  and  air  traffic  control 
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responsibilities  of  the  Administrator 
prescribed  by  law. 

Speafic  limitations  with  respect  to 
FAA’s  approval  of  an  Airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  Part  150,  Section  150.S.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State  or  local  law.  Approval  does  not,  by 
itself,  constitute  an  FAA 
implementation  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  Noise  Com{»tibility  Manures 
may  be  required.  An  FAA  decision  on 
the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
Hnancially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
Where  Federal  funding  is  sought, 
requests  for  pro)ect  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Burlingame,  California. 

Clark  County,  Nevada  submitted  to 
the  FAA  on  March  9, 1994,  the  Noise 
Exposure  Maps,  descriptions,  and  other 
documentation  produced  during  the 
Noise  Compatibility  Planning  study 
conducted  from  January  1992  through 
December  1992.  The  Noise  Exposure 
Maps  were  determined  by  the  FAA  to  be 
in  compliance  with  applicable 
requirements  on  August  19, 1994. 

Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
August  31, 1994. 

the  study  contained  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to,  or  beyond,  the 
year  1999.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
Noise  Compatibility  Program  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  August  19, 1994  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
flight  procedures  for  noise  control).  The 
Noise  Compatibility  Program  was 
approved  by  the  FAA  on  February  15, 
1995.  Failure  to  approve  or  disapprove 
such  a  program  within  the  180-day 
period  shall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  revision  to  the 
approved  program  contained  twenty 
two  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determination  that  the  nrocedural  and 


substarttive  requirements  of  the  Act  and 
FAR  part  ISO  have  been  satisfied.  The 
overall  program  was  approved  by  the 
Assistant  Administrator  for  Airports 
effective  February  15, 1995. 

Outright  approval  was  granted  for 
twenty  (20)  of  the  specific  program 
measures.  Two  (2)  measures  were 
disapproved  pending  receipt  of 
additional  information.  The  approved 
measures  included  existing  flight  track 
policies,  existing  runway  use  programs, 
public  information  programs, 
acquisition  of  property  or  aviation 
easements  in  noise  exposure  areas  of 
65-75  dB  DNL,  establish  soundproofing 
programs,  and  continue  redevelopment 
programs  with  County,  State  and  other 
Federal  agencies.  The  two  measures 
disapproved  pending  receipt  of 
additional  information  consisted  of  (1) 
use  of  North  Las  Vegas  Air  Terminal  for 
general  aviation  and  (2)  analyze  revising 
the  Oasis  Standard  Instrument 
Departure  (SID)  procedure. 

This  determination  is  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  February  1^,  1995.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of 
Aviation  Department,  Clark  County. 
Nevada. 

Issued  in  Hawthorne.  California  on  March 
23. 1995. 

Herman  C.  Bliss. 

Manager.  Airports  Division,  AWP-600. 
Western-Pacific  Region. 

IFR  Doc.  95-8365  Filed  4-4-95;  8:45  am) 
BILLING  CODE  4910-13-M 


Research,  Engineering  and 
Development  Advisory  Committee; 
Subcommittee  on  Aircraft  Safety 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  /,ct  (Pub. 

L.  92-362;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Subcommittee  on  Aircraft  Safety  of  the 
Federal  Aviation  Administration  (FAA) 
Research,  Engineering  and  Development 
(R,E&D)  Advisory  Committee  to  be  held 
Tuesday,  April  18, 10  a.m.  to  5  p.m.  The 
meeting  will  take  place  at  the  FAA/ 
AANC  NDI  Validation  Center,  3260 
University  SE,  Access  Road  B. 
Albuquerque,  New  Mexico. 

The  agenda  for  this  meeting  will  be  to 
plan  subcommittee  objectives  and 
activities  for  the  upcoming.year 
including  a  review  of  FAA  and  NASA 
research  activities  in  the  aircraft  safety 
area. 


Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  subcommittee 
chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  ora) 
statements,  obtain  infcmnation,  or 
attend  the  meeting  should  contact  Mr. 
Dan  Salvano.  AIR-101 , 800  ' 

Independence  Avmue,  SW. 
Washington,  DC  at  (M2)  267-9.554,  the 
FAA  Designated  Federal  Official  to  the 
subcommittee. 

Members  of  the  public  may  prestsit  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington,  DC.  on  March  30. 
1995. 

Andres  G.  Zellweger, 

Director,  Office  of  Aviation  Research. 

IFR  Doc.  95-8369  Filed  4-4-95;  8:45  ami 
BILUNG  COOE  4»tO-13-M 


Notice  of  fntent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passengqf  Facility  Charge  (PFC)  at 
Lebanon  Municipal  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction. 

SUMMARY:  In  Notice  document  95-6517 
beginning  on  page  14316,  in  the 
Thursday,  March  16, 1995  issue,  make 
the  following  correction;  On  page  14317 
in  the  first  column,  under  proposed 
charge  expiration  date,  July  15, 1995, 
should  read  May  15. 1998. 

FOR  FURTHER  INFORMATION  ON  THIS 
CORRECTION  CONTACT:  Priscilla  Soldan, 
Airports  Program  Specialist,  Federal 
Aviation  Administration,  Airports 
Division,  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803. 
(617) 238-7614. 

Bradley.  A.  Davis, 

Assistant  Manager,  Airports  Division.  New 
England  Region. 

[FR  Doc.  95-8367  Filed  4-4-95:  8:45  ami 
BILLING  COOE  4910-ia-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Extension  of  comment  period 
for  information  collection  submitted  to 
0MB  for  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1980. 
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SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  extending  the 
comment  period  on  proposed  revisions 
to  the  Country  Exposure  Report  and  the 
Country  Exposure  Information  Report 
(FFIEC  009  and  009a)  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Comments  on  this  information 
collection  are  welcome  and  should  be 
submitted  by  April  24, 1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  OCC  contact. 

SUPPLEMENTARY  INFORMATION:  On  March 
3, 1995,  the  OCC  published  a  notice  in 
the  Federal  Register  (60  FR  12027) 
advising  that  it  had  sent  to  the  Office  of 
Management  and  Budget,  for  review 
under  the  Paperwork  Reduction  Act  of 
1980,  proposed  revisions  to  the  Country 
Exposure  Report  and  Country  Exposure 
Information  Report  (FFIEC  009  and 
009a).  The  notice  requested  public 
comment  by  March  23, 1995. 

The  Board  of  Governors  of  the  Federal 
Reserve  System  (Board  of  Governors) 
also  utilizes  the  FFIEC  009.  An 
interested  party  has  requested  extension 
of  the  public  comment  period  until 
April  24, 1995.  The  OCC  believes  that 
allowing  additional  time  for  public 
comment  is  warranted,  and  is  extending 
the  public  comment  period. 

Additionally,  the  OCC  expects  to 
delay  the  implementation  date  of  the 
proposed  revisions  to  the  reporting  form 
until  at  least  September  30, 1995,  to 
provide  national  banks  with  sufficient 
time  to  modify  their  systems  and  to 
resolve  conceptual  issues  related  to  the 
report. 

Type  of  Review:  Regular 
Title:  (MA) — Country  Exposure  Report 
and  Disclosure  (12  CFR  20) 
Description:  The  Country  Exposure 
Report  and  Country  Exposure 
Information  Report  require  national 
banks  to  report  quarterly  their 
exposure  in  foreign  countries.  This 
information  is  critical  in  determining 
and  monitoring  the  soundne.ss  of 
banks 

Form  Number:  FFIEC  009  and  009a 
OMB  Number:  1557-0100 
Respondents:  Businesses  or  ether  for- 
profit 

Number  of  Respondents:  150 
Frequency  of  Response:  Quarterly 
Total  Annual  Responses:  1,200 
Average  Hours  Per  Response:  27  hours, 
30  minutes 

Total  Annual  Burden  Hours:  33,000 
OMB  Reviewer:  Milo  Sunderhauf, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0100,  Office  of 
Management  and  Budget,  Room 


10226,  New  Executive  Office 
Building,  Washington,  DC  20503 
OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0100),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
submission  should  be  addressed  to  both 
the  OMB  reviewer  and  the  OCC  contact 
listed  above. 

Dated;  March  30, 1995. 

James  F.E.  Gillespie, 

Director,  Legislative  fr  Regulatory  Activities. 
[FR  Doc.  95-8352  Filed  4-4-95:  8:45  am] 
BILLING  CODE  4810-33-P 


Internal  Revenue  Service 

Nonconventional  Source  Fuel  Credit; 
Publication  of  Inflation  Adjustment 
Factor,  Nonconventional  Source  Fuel 
Credit,  and  Reference  Price  for 
Calendar  Year  1994 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Publication  of  inflation 
adjustment  factor,  nonconventional 
source  fuel  credit,  and  reference  price 
for  calendar  year  1994  as  required  by 
section  29  of  the  Internal  Revenue  Code 
(26  U.S.C.  29). 

SUMMARY:  The  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  are  used  in 
determining  the  availability  of  the  tax 
credit  for  production  of  fuel  from 
nonconventional  sources  under  section 
29  of  the  Internal  Revenue  Code. 

DATES:  The  1994  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  apply  to 
qualified  fuels  sold  during  calendar  year 
1994. 

INFLATION  FACTOR:  The  inflation 
adjustment  factor  for  calendar  year  1994 
is  1.9207. 

CREDIT:  The  nonconventional  source 
fuel  credit  for  calendar  year  1994  is 
$5.76  per  barrel-of-oil  equivalent  of 
qualified  fuels. 

PRICE:  The  reference  price  for  calendar 
year  1994  is  $13.19.  Because  the  above 
reference  price  does  not  exceed  $23.50 
multiplied  by  the  inflation  adjustment 
factor,  the  phaseout  of  credit  provided 
for  in  section  29(b)(1)  of  the  Internal 
Revenue  Code  does  not  occiu'  for  any 
qualified  fuel  based  on  the  above 
reference  price. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  the  inflation  factor  and  credit — 
Thomas  Thompson,  CP:R:R:AR:E, 


Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224,  Telephone  Number  (202) 
874-0585  (not  a  toll-free  number). 

For  the  reference  price — David 
McMunn,  CC:IX)M:P&SI:6,  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224, 
Telephone  Number  (202)  622-3110  (not 
a  toll-free  number), 

Judith  C.  Dunn, 

Associate  Chief  Counsel  (Domestic). 

[FR  Doc.  95-8373  Filed  4-4-95;  8:45  am] 
BILLING  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
For  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination;  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit,  “Drawings  From  The  Albertina: 
Landscape  in  the  Age  of  Rembrandt" 
(see  list  ^ )  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
The  Drawing  Center,  New  York,  NY, 
from  on  or  about  April  20, 1995,  to  on 
or  about  June  3, 1995,  and  at  the 
Kimbell  Art  Museum,  Fort  Worth,  TX, 
from  on  or  about  July  2, 1995,  to  on  or 
about  September  3, 1995,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  March  31. 1995. 

Les  Jin, 

General  Counsel. 

IFR  Doc.  95-8350  Filed  4-4-95:  8:45  ami 
BILLING  CODE  8230-01-M 


'  A  copy  of  this  li.st  may  be  obtained  in  contacting 
Ms.  Lorie  Nierenberg  of  the  Office  of  the  General 
Counsel  of  USIA.  The  telephone  number  is  21)^' 
619-6084,  and  the  address  is  Room  700,  U..S. 
Information  Agency,  301  4th  Street,  SW.. 
Washington.  DC  20547 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collections  Linder  OMB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  CMB  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperw'ork  Reduction  Act  {44  U.S.C. 
Chapter  35).  This  document  lists  the 
type  of  information  collection  and  the 
following:  (1)  the  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable;  (2)  a 
description  of  the  need  and  its  use:  (3) 
who  will  be  required  or  asked  to 
respond:  (4)  an  estimate  of  the  total 
annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documents  may  be  obtained  from  Tri,sh 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NVV.  Washington,  DC  20420,  (202)  273- 
6886.  ^ 
Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  10102,  Washington,  DC 
20503,  (202)  395-7316,  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  March  23.  1995. 

By  direction  of  the  Secretary 
Donald  L.  Neilson, 

Director,  Information  Management  Serx  U.e. 

Revision 

1.  Mortgage  Loan  Infomiation,  VA  Form 
26-8982 

2.  The  form  w'ill  be  used  to  collect  social 
security  numbers  as  part  of  the 
accounting  information  required  by 
credit  reporting  agencies  on 
delinquent  borrowers 

3.  Individuals  or  households — Federal 
Government 

4.  250  hours 

5.  5  minutes 

6.  On  occasion 

7  3,000  respondents 

Kxtenston 

1 .  Financial  Counseling  Statement.  VA 
Fonn  26-8844 
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2.  This  form  is  completed  by  VA  loan 
service  representatives  in  counseling 
veteran-borrowers  who  are  seriously 
delinquent  on  guaranteed  VA  home 
loans.  The  form  solicits  information 
necessary  for  the  loan  service 
representative  to  make 
recommendations  to  the  veteran- 
borrower  in  an  effml  to  help  cure  the 
default  status  of  the  loan 

3.  Individuals  nr  households 

4.  3,750  hours 

5.  45  minutes 

6.  On  occasion 

7.  5,000  respondents 

Extension 

1.  Application  for  Change  of  Permanent 
Plan — Medical,  VA  Form  29-1549 

2.  The  form  is  used  by  the  insured  to 
apply  for  a  change  of  insurance  plan 
from  a  higher  reserve  value  to  one 
with  a  lower  reserve  value.  The 
information  is  used  to  determine 
eligibility  of  the  applicant  for  the 
purpose  of  the  change 

3.  Individuals  or  households 
4. 14  hours 

5.  30  minutes 

6.  On  occasion 

7.  28  respondents 

Extension 

1.  Application  for  Ordinary  Life 
Insurance  (Age  70),  VA  Form  29- 
8485a,  and  Information  About 
Modified  Life  Insurance  Reduction 
and  Replacement  Features  (Age  70), 
VA  Form  2^701 

2.  The  forms  are  used  by  the  insured  to 
apply  for  replacement  insurance  to 
replace  the  amount  of  Modified  Life 
Insurance  that  was  reduced  at  age  70 

3.  Individuals  or  households 

4.  642  hours 

5.  5  minutes 

6.  On  occasion 

7.  7,000  respondents 

Extension 

1.  Veterans  Mortgage  Life  Insurance 
Statement,  VA  Form  29-8636 

2.  The  form  is  used  by  veterans  who 
have  received  Specially  Adapted 
Housing  Grants  to  decline  Veterans 
Mortgage  Life  Insurance  or  to  provide 
information  upon  which  the 
insurance  premiums  can  be  based 

3.  Individuals  or  households 

4.  113  hours 

5.  15  minutes 

6.  On-occasion 

7.  450  respondents 

Extension 

1.  Customer  Service  Surv'ey,  VA  Fonn 
26-0185,  and  Lender  Survey,  VA 
Form  26-0186 

2.  The  surveys  are  used  by  VA  to 
determine  how  effectively  and 
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efficiently  the  agerrey  is  delivering 
home  loan  guaranty  benefits  to 
eligible  veterans.  This  information 
will  further  be  used  to  assess  areas  of 
weakness  and  how  best  to  improve 
VA  home  loan  guaranty  program 

3.  Individuals  or  households — Business 
or  other  for-profit 

4.  Estimated  Total  Annual  Reporting 

Hours — 1,(054  hours 

a.  VA  Form  26-0185 — 642  hours 

b.  VA  Form  26-0186 — 412 — hours 

5.  19  minutes  average  (15  minutes  for 
VA  Form  26-0185  and  30  minutes  for 
VA  Form  26-0186) 

6.  On  occasion 

7.  2,803  respondents  (2,568  for  VA  Form 
26-0185  and  823  for  VA  Form  26- 
0186) 

Reinstatement 

1.  Claim  for  One  Sum  Payment — 
Government  Life  Insurance,  VA  Form 
29-4125,  Claim  for  Government  Life 
Insurance  Policy,  VA  Form  Letters 
29-764,  Claim  for  Monthly 
Payments — National  Service  Life 
Insurance,  VA  Form  29— 4125A,  and 
Claim  for  Monthly  Payments — United 
States  Government  Life  Insurance,  VA 
Form  29-4125K 

2.  The  forms  are  used  by  beneficiaries 
applying  for  the  preceeds  of 
Government  Life  Insurance  policies 

3.  Individuals  or  households 

4.  13,867  hours 

5.  8  minutes 

6.  On  occasion 

7.  104,000  respondents 

Reinstatement 

1.  Application  for  Reinstatement,  V'A 
Form  29-353 

2.  The  form  is  used  by  veterans  to 
reinstate  their  Government  life 
insurance  and/or  the  total  disability 
income  provision  within  six  months 
from  the  date  of  lapse.  The 
information  is  used  to  determine 
eligibility  for  the  purpose  of 
reinstatement 

3.  Individuals  or  households 

4.  375  hours 

5.  15  minutes 

6.  On  occasion 

7.  1,50U  respondents 

Reinstatement 

1.  Insurance  Deduction  Application.  VA 
Form  29-888 

2.  The  form  is  used  by  the  insured  to 
authorize  VA  to  make  deductions 
from  benefit  payments  to  pay 
premiums,  loans  and/or  liens  on  his/ 
her  insurance.  The  information  is 
used  to  process  the  insured’s  request 

3.  Individuals  or  hous^olds 

4.  622  hours 

5.  10  minutes 
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6.  On  occasion 

7  3,732  respondents  -  .  -  , 

Reinstatement 

1.  Notice  of  Lapse,  VA  Forms  29-389 
and  29-389-1 

2.  The  forms  are  used  by  the 
policyholder  to  reinstate  a  lapsed  life 
insurance  policy.  Hie  tnfonuation  is 
used  by  VA  to  determine  the  insured’s 
eligibility 

3.  Individuals  or  households 

4.  3,892  hours 

5. 10  minutes 

6.  On  occasion 

7.  23,352  respondents 

(FR  Doc.  95-«Z74  Filed  t.'45  am| 

BILUNO  CODE  8320-0t-P 


Advisory  Committee  on  Cemeteries 
and  Memodals,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  Cemeteries  and 
Memorials,  euthorissed  by  38  U.S.C. 
2401,  will  be  held  at  the  Westin 
Peachtree  Plaza,  Tower  Room  #14, 
Atlanta,  GA,  on  May  3  and  4, 1995. 

The  meeting  wifi  convene  at  8:39  a.m. 
(ESTJ  on  May  3  to  conduct  routine 
business  and  will  adjourn  at  1-^W  p.m. 
(ESTJ-May  4.  The  merting  will  be  open 
to  the  public  up  to  the  seating  capacity 
which  is  about  IS  persons.  Those 
wishing  to  attend  should  contact  Ms. 
Dina  Wood,  Special  Assistant  to  the 
Director,  National  Cemetery  System, - 
(phone  (202)  273-5235)  not  later  than 
12  noon,  EST  April  15.  1995,  - 


Any  interested  person  may  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director, 
National  Cemetery  System  (40)  at  810  ^ 
Vermont  Avenue.  NW.,  Washii^on.  DC 
20420.  In  any  such  letters,  tbe'writers 
must  fully  identify  themselves  and  state 
the  organizatioa  or  essociatioa  or  person 
they  represent.  Also,  to  the  extent 
practicable,  letters  sluMild  indicate  the 
subfect  matter  they  want  to  discuss.  Oral 
presentations  sboukl  be  limited  to  10 
minutes  in  duration.  Those  wishing  to 
file  written  statements  to  be  submitted 
to  the  CoHunittee  must  also  mail,  or 
otherwise  deliver,  them  to  the  Director, 
National  Cemetery  System. 

Letters  and  written  statements  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reach  the  Director, 
National  Cemetery  System,  by  12  noon 
EST  April  15, 1995.  Oral  statements  vrill 
be  heard  only  between  8:30  a.m.  and 
11:00  a.m.  EST,  May  4, 1995. 

Dated:  March  22, 1995.  .  ^ 

By  Diractioo  of  the  Secretary, 

-  Heyward  Bannister, 

Committee  Management  Officer 

(FR  Doc.  95-8276  Filed  4-4-95;  8:45  am) 

BILLMG  CODE  832(M>1-M 


"A  Child  Development  CetHer  M  the 
VAMC  Hampton,  VA 

AGENCT;  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  Designation. 

’  SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  is 


designating  the  Hampton,  VA. 
Department  of  Veterans  Affairs  Medical 
Center  f  VAMC)  for  an  Enhanced-Use 
development.  The  Department  intends 
to  enter  into  a  long-term  lease  of  real 
property  with  the  developer  whose 
propos^  will  provide  die  best  quality 
child  devefopmeirt  and  care  at  die 
greatest  economic  advantage  for 
children  of  VAMC  employees.  The 
developer  will  be  responsible  for  all 
aspects  of  construction,  otvnership, 
\mainlenance,  and  operation  of  the  Child 
•  Development  Center. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacob  Gallun,  Office  of  Asset  and 
Enterprise  Development  (089).  Veterans 
Health  Administration.  Department  of 
Veterans  Affairs,  Bit)  Vermont  Avenue, 
NW.,  Washington,  DC.  20420,  (202) 
233-3307. 

SUPPLEMENTARY  INFORMATION:  36  U,S.C 
8161  et  seq.  specifically  provides  that 
the  Secretary  may  enter  into  an 
Enhanced-Use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  tlw  lease  will  be 
to  provide  appropriate  ^mce  for  an 
activity  contributing  to  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department  and 
the  lease  .will  enhance  the  property. 

This  project  meets  these  requirements. 

Approved:  M»ch  21,  1995. 

Jesse  Brown,  .  .. 

Secretary  qf  Veterans  Affairs. 

(FR  Doc.  95-«275  Filed  4-4-«5.  «4S  aral 
BtLUNG  CODE 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  SunsNne  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e){3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE;  10:00  a.m.,  Thursday, 
April  27, 1995. 

PLACE:  2033  K  St.,  NW'.,  Washington,  DC 
8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  95-8464  Filed  4-3-95;  1:16  pm] 
BILLING  CODE  e351-«1-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  60,  No. 
54,  March  21, 1995. 

PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETINGS:  March  29-31, 1995. 

PLACE:  United  States  Court  of  Appeals 
for  the  Federal  Circuit  (“Federal 
Circuit”),  Courtroom  No.  1,  717 
Madison  Place.  N.W.,  Washington,  D.C.; 
and  Room  6005, 1730  K  Street,  N.W., 
Washington,  D.C.  (“1730  K  Street”). 
STATUS:  Open  and  Closed. 

CHANGES:  The  Commission 
CANCELLED  the  oral  argument  in  this 


proceeding  previously  scheduled  to  be 
held  in  open  session  on  Thm^day, 

March  30, 1995,  at  the  Federal  Circuit 
in  In  Be:  Contests  of  Respirable  Dust 
Sample  Alteration  Citations,  and 
Keystone  Coal  Mining  Corp.,  Master 
Docket  No.  91-1  and  Docket  Nos.  PENN 
91-451-R,  etc.  (“Dust  Cases").  The 
Commission  also  changed  the  decisional 
meetings  in  the  Dust  Cases,  originally 
scheduled  for  March  29-31, 1995,  to 
March  30, 1995  at  10:00  a.m.,  held  in 
closed  session,  as  previously 
announced,  at  1730  K  Street. 

It  was  determined  by  a  unanimous 
vote  of  participating  Commissioners  that 
the  meeting  of  March  30, 1995,  be  held 
in  closed  session  pursuant  to  5  U.S.C. 

§  552(b)(c)(10),  and  that  no  earlier 
announcement  of  the  schedule  changes 
was  possible. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  653-5629. 

Dated;  March  31, 1995. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

(FR  Doc.  95-8504  Filed  4-3-95;  2:56  pm] 
BILLING  CODE  6735-ei-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notice  of  Meeting  ^ 

TIME  AND  DATE:  10:00  a.m.,  Friday,  April 
7, 1995. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria, 
Virginia  22314-3428. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under  Section 
205  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii),  and 
(9)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  95-8478  Filed  4-3-95;  2:56  pm) 
BILLING  CODE  7535-01-M 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

Public  Hearing  in  St.  Louis,  Missouri: 
Aviation  Accident 

In  connection  with  its  investigation  of 
the  runway  incursion  at  Lambert  St. 
Louis  International  Airport  and 
collision  between  Trans  World  Airlines 
MD-82  and  Superior  Aviation  Cessna 
441,  St.  Louis,  Missouri,  November  22, 
1994,  the  National  Transportation  Safety 
Board  will  convene  a  public  hearing  at 
9:00  a.m.  (edt.),  on  April  19, 1995,  in  the 
Plaza  Ballroom  at  the  Doubletree  Hotel 
National  Airport,  located  at  300  Army 
Navy  Drive,  Arlington,  Virginia,  22202. 
For  more  information,  contact  Alan 
Pollock,  Office  of  Public  Affairs, 
Washington,  D.C.  20594,  telephone 
(202) 382-0660. 

Dated:  April  3, 1995. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  95-8461  Filed  4-3-95;  1:17  pm] 
BILLING  CODE  7533-ai-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-35511;  Fite  No.  SR-Amex- 
95-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by  . 
the  American  Stock  Exchange,  Inc., 
Relating  to  Options  on  the  Morgan 
Stanley  REIT  index 

Correction 

In  notice  document  95-7136 
beginning  on  page  15316  in  the  issue  of 
Thursday,  March  23, 1995,  make  the 
following  correction: 


On  page  15318,  in  the  third  column, 
insert  the  following  before  the  FR  Doc. 
line: 

Margaret  McFarland, 

Deputy  Director. 

BILLINC  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35533;  File  No.  SR-NASD- 
95-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Interpretation 
of  the  Board  of  Govemors-Forwarding 
of  Proxy  and  Other  Material  Under 
Article  III,  Section  1  of  the  NASD  Rules 
of  Fair  Practice 

Correction 

In  notice  document  95-7837 
beginning  on  page  16521  in  the  issue  of 
Thursday,  March  30, 1995,  make  the 
following  correction: 


On  page  16523,  in  the  second  column, 
insert  the  following  before  the  FR  Doc. 
line: 

Margaret  McFarland, 

Deputy  Director. 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart  39 

[Docket  No.  95-NM-06-A0] 

Airworthiness  Directives;  Boeing 
Model  747  SP,  SR,  -100,  -200,  and  -300 
Series  Airplanes  Equipped  with  Pratt  & 
Whitney  Model  JT9D  Series  Engines 
(Excluding  Model  JT9D-70  Engines) 

Correction 

In  proposed  rule  document  95-7781 
beginning  on  page  16392  in  the  issue  of 
Thursday,  March  30, 1995  make  the 
following  correction: 

On  page  16395,  in  the  first  column,  in 
the  third  full  paragraph,  “May”  should 
read  “March”. 


BILUNG  CODE  1505-01-0 


Part  II 


Department  of 
Housing  and  Urban 
I  Development 

I  Office  of  the  Secretary 

I  24  CFR  Part  215,  et  al. 

\  Combined  Income  and  Rent;  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  215,  236,  813,  905,  and 
913 

[Docket  No.  R-85-1713:  FR-3324-1-01] 

RIN  2501-AB61 

Combined  Income  and  Rent 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends 
HUD’S  current  regulations  governing 
public  housing,  Indian  housing  and 
assisted  housing  programs  by  adding 
nine  exclusions  to  the  definition  of 
annual  income.  With  regard  to  the  first 
eight  exclusions,  the  Department  has 
concluded  that,  for  policy  reasons,  these 
payments  should  not  be  considered 
when  determining  a  family’s  income  in 
the  housing  assistance  programs 
involved.  In  contrast,  the  last  exclusion 
is  a  statutorily  required  exclusion  to  the 
definition  of  annual  income. 

This  interim  rule  also  adds  a  statutory 
change  to  the  definition  of  adjusted 
income  for  the  Indian  housing  program, 
and  makes  two  technical  corrections  to 
the  existing  regulations. ' 

OATES:  Effective  Date;  This  interim  rule 
is  effective  on  May  5, 1995. 

Sunset  Provision:  Sections 
215.21(c)(2),  (c)(6),  (c)(8)(iv)  through  (v), 
and  (c)(ll)  (c)(15); 

§§  236.3(c)(2),  (c)(6),  (c)(8)(iv)  through 
(v),  and  (c)(ll)  through  (c)(15); 

§§  813.106(c)(2),  (c)(6),  (c)(8)(iv)  through 
(v),  (c)(ll),  (c)(12),  (c)(14),  and  (c)(15); 
§S905.102(2}(ii),  (2)(vi),  (2)(viii)(D) 
through  (E),  (2)(xi),  (2)(xii),  (2Kxv),  and 
{2)(xvi)  of  the  definition  of  Annual 
income:  and  §§  913.106(c)(2),  (c)(6), 
(c)(8)(iv)  through  (v),  (c)(ll),  (c)(12), 
(c)(15),  and  (c)(16)  shall  expire  and  shall 
not  be  in  eff^  after  May  6, 1996,  unless 
prior  to  May  6, 1996,  the  Department 
publishes  changes  in  this  interim  rule  as 
a  final  rule  or  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effective 
date. 

Comments  due  date;  June  5, 1995. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commimication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 


(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  above  address.  Comments  sent  by 
FAX  will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Public  Housing:  Bruce  Vincent.  Room 
4206,  telephone  number  (202)  708- 
0744;  For  Native  American  Programs; 
Dominic  A.  Nessi,  Room  4140, 
telephone  number  (202)  708-1015;  For 
Housing:  Barbara  D.  Hunter,  Room  6180. 
telephone  number  (202)  708-3944; 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  (TDD:  (202) 
708-0850).  Hearing  or  speech-impaired 
individuals  may  call  HUD’s  TDD 
number  (202)  708-4594.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

This  interim  rule  revises  HUD’s 
current  regulations  for  public  housing. 
Indian  housing.  Section  8  housing  and 
other  assisted  housing  programs  by 
excluding  from  annual  income  the 
following;  (1)  Resident  service  stipends. 
(2)  adoption  assistance  payments,  (3) 
student  financial  assistance  (4)  earned 
income  of  full-time  students,  (5)  adult 
foster  care  payments,  (6)  compensation 
from  State  or  local  job  training  programs 
and  training  of  resident  management 
staff,  (7)  property  tax  rebates,  (8) 
homecare  payments  for 
developmentally  disabled  children  or 
adult  f^ily  members,  and  (9)  deferred 
periodic  payments  of  supplemental 
security  inctHne  and  social  security 
benefits  that  are  received  in  a  lump 
sum. 

'This  interim  rule  also  amends  the 
definition  of  adjusted  income  for  Indian 
Housing  programs  by  allowing  a 
deduction  for  both  child  care  expenses 
and  excessive  travel  expenses,  as 
required  by  section  103(a)(2)  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28, 1993;  hereafter  referred  to  as 
“1992  HCD  Act’’). 

Finally,  this  interim  rule  makes  two 
technical  corrections  to  existing 
regulations  (see  preamble  discussion  in 
section  1(D).) 

A.  Discretionary  Income  Exclusions 

By  adding  the  first  eight  exclusions  to 
the  definition  of  income  in  the  public 
housing,  Indian  housing,  section  8 
housing,  and  other  assisted  housing 
programs,  the  Secretary  is  merely 
exercising  the  discretion  conferred  upon 
him  to  define  family  income  by  section 
3(b)(4)  of  the  U.S.  Housing  Act  of  1937 
(42  U.S.C.  1437a(b)(4)).  section  101(c)(2) 
of  the  Housing  and  Urban  Development 
Act  of  1965  (12  u  s  e.  17Qls(c)(2)),  and 


section  236(m)  of  the  National  Housing 
Act  (12  U.S.C.  1715z-l(m)).  The  eight 
“di.scretionary’’  income  exclusions  will 
affect  the  approximately  1.3  million 
families  currently  residing  in  public  and 
Indian  housing  developments,  the 
approximately  1.5  million  families 
participating  in  the  Section  8  Rental 
Certificate  and  Voucher  programs,  and 
the  approximately  2  million  families  in 
privately  owned  assisted  housing 
projects  under  the  Section  8  New 
Construction,  Substantial 
Rehabilitation,  Loan  Management  Set- 
aside  and  Property  Disposition  Set-aside 
programs,  the  Section  236  Interest 
Reduction  and  Rental  Assistance 
Payments  Program,  and  the  Section  215 
Rent  Supplement  Payments  program. 

The  Etepartment  believes  tnese 
exclusions  are  essential  for  achieving  its 
goals  of  ensuring  economic  opportunity, 
empow'ering  the  poor  and  expanding 
affordable  housing  opportunities. 
Moreover,  HUD  believes  that  the  costs 
of  these  additional  exclusions  will  be 
offset  by  long-term  future  savings 
because  the  exclusions  will  increase  the 
.  number  of  economically  self-sufficient 
families  residing  in  assisted  housing. 
Finally,  because  this  interim  rule 
promotes  long-term  upward  mobility, 
educational  achievement  and 
entrepreneurship,  the  number  of 
families  dependent  on  welfare  and  other 
social  services  programs  may  decline, 
thereby  resulting  in  future  cost  savings 
for  other  Federal  programs. 

The  eight  “discretionary”  exclusions 
to  annual  income  are; 

1.  Resident  Service  Stipends.  This 
exclusion  exempts  from  annual  income 
resident  service  stipends,  but  only  if  the 
resident  service  stipend  does  not  exceed 
$200  per  month.  A  resident  service 
stipend  is  a  modest  amount  (i.e.  $200  or 
less  per  month)  received  by  a  resident 
for  performing  a  service  for  the  housing ' 
authority  or  owner,  on  a  part-time  basis, 
that  enhances  the  quality  of  life  in  the 
assisted  housing  development.  Such 
services  include,  but  are  not  limited  to, 
fire  patrol,  hall  monitoring,  lawn 
maintenance,  resident  initiatives 
coordination,  and  resident  management 

The  Department  wants  to  emphasize 
that  if  a  housing  authority  or  owner 
pays  a  resident  more  than  $200  per 
month,  then  the  entire  amount  received 
as  a  “stipend”  does  not  qualify  as  a 
resident  service  stipend  under  this 
interim  rule.  For  example,  suppose  a 
housing  authority  pays  a  resident  $150 
per  month  for  part-time  services  that 
enhance  the  quality  of  public  housing. 
That  $150  payment  would  not  be 
counted  in  determining  the  annual 
income  of  the  resident.  Suppose, 
liowGvsr,  instssd  of  Si  50  tli5 
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housing  authority  pays  the  resident 
$400  per  month.  In  this  latter  situation, 
the  housing  authority  may  not  exclude 
up  to  $200  per  month  (the  maximum 
stipend  amount):  rather,  the  entire 
amount  of  the  payment  (i.e.  $400)  is 
included  in  annual  income. 

If  a  resident  receives  more  than  $200 
per  month,  even  if  the  payment  is 
characterized  as  a  “stipend”,  the 
payment  does  not  qualify  as  a  resident 
'  service  stipend  under  this  interim  rule. 
The  Department  wishes  to  point  out  that 
there  is  no  limit  to  the  number  of 
stipends  a  family  may  receive.  However, 
each  family  member  may  only  exclude 
one  stipend  at  a  time. 

On  August  24, 1994  (59  FR  43622), 
the  Department  published  a  final  rule 
which  added  a  resident  service  stipend 
exclusion  for  resident  council  officers  in 
the  public  and  Indian  Housing 
programs.  The  Department  wants  to 
emphasize  that  today’s  interim  rule 
expands  the  resident  service  stipend 
exclusion  to  all  assisted  housing 
programs,  and  makes  all  residents 
eligible  for  the  resident  service  stipend 
exclusion,  regardless  of  whether  the 
resident  is  an  officer  of  the  resident 
council. 

2.  Adoption  Assistance  Payments. 

This  exclusion  removes  fi:om  annual 
income  payments  received  for  the  care 
of  adopted  children  to  the  extent  that 
the  payments  exceed  $480  per  adopted 
child.  Currently,  payments  for  the  care 
of  foster  children  are  excluded,  but 
similar  payments  for  the  care  of  adopted 
children  are  not,  (Although,  when 
determining  adjusted  income,  adopted 
children  qualify  for  a  $480  deduction, 
while  foster  children  do  not.) 

3.  Full  Amount  of  Student  Financial 
Assistance.  This  exclusion  exempts 
from  annual  income  all  amounts 
received  from  student  financial 
assistance.  Student  financial  assistance 
is  interpreted  broadly  to  include  various 
scholarships,  educational  entitlements, 
grants,  work-study  programs  and 
financial  aid  packages.  Currently,  the 
portion  of  an  educational  scholarship 
available  for  general  living  expenses  is 
included  in  annual  income. 

4.  Earned  Income  of  Full-Time 
Students.  This  exclusion  exempts 
earnings  in  excess  of  $480  for  each  full¬ 
time  student  18  years  old  or  older 
(except  the  head  of  household  and 
spouse).  The  exemption  only  applies  to 
earnings  in  excess  of  $480  since  the 
family  already  receives  a  $480 
deduction  from  income  for  any  full-time 
student. 

5.  Adult  Foster  Care  Payments.  This 
exclusion  removes  from  the 
computation  of  annual  income 
payments  for  the  care  of  foster  adults 


(usually  individuals  with  disabilities, 
unrelated  to  the  tenant  family,  who  are 
unable  to  live  alone).  Currently,  only 
payments  for  the  care  of  foster  children 
are  excluded  from  annual  income.  In 
adding  this  exclusion,  the  Department  is 
not  requiring  that  housing  authorities  or 
owners  permit  foster  adults  in  assisted 
housing.  As  before,  each  housing 
authority  or  owner  will  continue  to 
adopt  its  own  policies,  subject  to 
current  HUD  requirements. 

6.  State  or  local  employment  training 
programs  and  training  of  resident 
management  staff.  This  exclusion 
exempts  compensation  received  from 
qualifying  employment  training 
programs  and  training  of  resident 
management  staff.  To  qualify  under  this 
exclusion,  the  compensation  received 
must  be.  a  component  of  a  state  or  local 
employment  training  program  with 
clearly  defined  goals  and  objectives. 
Moreover,  only  the  compensation 
received  incident  to  the  training 
program  is  excluded  (i.e.  any  additional 
income  received  during  the  training 
program,  such  as  welfare  benefits,  will 
continue  to  be  counted  as  income). 

In  addition,  this  exclusion  only  covers 
compensation  received  while  the 
resident  participates  in  the  employment 
training  program,  and  the  duration  of 
participation  must  be  for  a  limited 
period  determined  in  advance.  An 
example  of  compensation  which  falls 
under  this  exclusion  is  compensation 
received  from  on-the-job  training  and 
during  apprenticeship  programs. 

7.  State  tax  rent  credits  and  rebates. 
This  provision  excludes  state  rent 
credits  and  rebates  for  property  taxes 
paid  on  a  dwelling  unit.  The 
Department  is  adding  this  exclusion 
because  the  Department  believes  that 
this  exclusion  will  support  state  efforts 
to  assist  low  income  persons. 

8.  Homecare  payments.  This 
exclusion  exempts  amounts  paid  by  a 
State  agency  to  families  that  have 
developmentally  disabled  children  or 
adult  family  members  living  at  home. 
States  that  provide  families  with 
homecare  payments  do  so  to  offset  the 
cost  of  services  and  equipment  needed 
to  keep  a  developmentally  disabled 
family  member  at  home,  rather  than 
placing  the  family  member  in  an 
institution.  Since  families  that  strive  to 
avoid  institutionalization  should  be 
encouraged,  and  not  punished,  the 
Department  is  adding  this  additional 
exclusion  to  income.  The  Department 
wishes  to  point  out  that  today’s  interim 
rule  does  not  define  “developmentally 
disabled”  since  whether  a  family 
member  qualifies  as  developmentally 
disabled,  and  is  therefore  eligible  for 


homecare  assistance,  is  determined  by 
each  individual  State. 

B.  Exclusion  of  Deferred  Periodic 
Payments  of  SSI  and  Social  Security 
Received  in  Lump  Sum 

Section  103(a)(1)  of  the  1992  HCD  Act 
amended  section  3(b)(4)  of  the  U.S. 
Housing  Act  of  1937  to  exclude  from 
annual  income,  “any  amoimts  which 
would  be  eligible  for  exclusion  under 
section  1613(a)(7)  of  the  Social  Security 
Act  (42  U.S.C.  1382b(a)(7).”  Section 
1613(a)(7)  of  the  Social  S^urity  Act 
covers  deferred  periodic  payments 
received  in  a  lump  sum  from 
supplemental  security  income  (SSI)  and 
social  security  benefits. 

Section  103(a)(3)  of  the  1992  HCD 
Act,  however,  limits  implementation  of 
the  lump  sum  exclusion  unless 
appropriations  are  provided  in  advance 
to  cover  any  additional  costs  resulting 
from  implementation  of  the  exclusion. 
The  Department  has  determined  that 
implementing  section  103(a)(1)  will  not 
result  in  any  additional  costs  to  the 
Department.  Accordingly,  no  additional 
appropriations  are  required  to 
implement  section  103(a)(1). 

Section  2  of  the  1992  HCD  Act  makes 
all  provisions  of  that  act  effective  on  the 
date  of  enactment — October  28, 1992, 
unless  another  date  is  specifically 
provided.  Because  HUD  determined  that 
the  exclusion  of  deferred  periodic 
payments  of  SSI  and  social  security 
benefits  from  annual  income  is  effective 
as  of  October  28, 1992,  and  to  limit  the 
number  of  retroactive  adjustments,  the 
Department  previously  implemented 
this  exclusion  by  HUD  interim  notice, 
PHA  93-11,  issued  March  16, 1993. 

That  notice  implemented  section 
103(a)(1)  with  respect  to  public  and 
Indian  Housing  programs,  and  all 
section  8  programs. 

Finally,  while  section  103(a)(1)  does 
not  apply  to  the  Section  215  Rent 
Supplement  Payments  program,  or  the 
Section  236  Interest  Reduction  and 
Rental  Assistance  Payments  Program,  it 
is  a  long  standing  Departmental  policy 
to  use  the  same  definition  of  annual 
income  for  all  of  the  Department’s 
subsidized  housing  programs. 
Accordingly,  in  today’s  interim  rule,  the 
Department  is  extending  the  exclusion 
of  deferred  periodic  payments  of  SSI 
and  social  security  benefits  from  annual 
income  to  the  Section  215  Rent 
Supplement  Payments  program  and  the 
Section  236  Interest  Reduction  and 
Rental  Assistance  Payments  Program. 
However,  because  the  Department  is 
adding  this  exclusion  as  a  matter  of 
agency  discretion,  the  exclusion  is 
effective  as  of  the  effective  date  of  this 
interim  rule. 
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C.  Change  in  Definition  of  Adjusted 
Income  for  Indian  Housing  Authorities 

Section  103(a)(2)  of  the  1992  HCD  Act 
amended  section  3(b)(5)  of  the  U.S. 
Housing  Act  of  1937  to  change  the 
definition  of  adjusted  income  for 
families  assisted  by  an  IHA.  As 
amended,  section  3(b)(5)  provides  a 
deduction  from  adjusted  income  for 
both  child  care  expenses  (to  the  extent 
necessary  to  enable  another  member  of 
the  family  to  be  employed  or  to  further 
his  or  her  education);  and  excessive 
travel  expenses  (not  to  exceed  $25  per 
family  per  week  for  employment  or 
education-related  travel).  (Prior  to  this 
amendment,  a  family  was  allowed  a 
deduction  from  adjusted  income  for 
either  child  care  expenses  or  exces.sive 
travel  expenses.) 

Section  103(a)(3)  of  the  1992  HCD  Act 
requires  that  appropriations  be  provided 
in  advance  if  section  103(a)(2)  results  in 
any  additional  costs  to  the  Department. 
The  Department  has  determined  that 
there  are  no  additional  costs  associated 
with  the  implementation  of  Section 
103(a)(2). 

Section  2  of  the  HCD  Act  of  1992 
makes  all  provisions  of  that  act  effective 
on  the  date  of  enactment — October  28. 
1992,  unless  another  date  is  specifically 
provided.  HUD  has  determine  that  the 
change  to  the  definition  of  adjusted 
income  is  effective  as  of  October  28, 
1992. 

Finally,  to  limit  the  number  of 
retroactive  adjustments,  the  Department 
previously  implemented  this  exclusion 
by  a  HUD  interim  notice.  PHA  93-23. 
issued  May  19, 1993. 

D.  Technical  Corrections 

Finally,  this  interim  rule  contains  two 
technical  corrections.  First,  this  interim 
rule  removes  the  following  parenthetical 
in  §913.106(c)(ll):  “(tlhis  provision 
does  not  apply  to  residents  participating 
in  the  Family  Self-Sufficiency  IFSS) 
Program  who  are  utilizing  the  escrow 
account.”  When  the  Department 
implem^ted  section  515(b)  of  the 
National  Affordable  Housing  Act  of 
1990  (Pub.L.  101-625)  (NAHA)  in  the 
final  rule  published  on  August  24, 1994 
(59  FR  43622),  it  inadvertently  added 
the  above  parenthetical  to  the  rule  text. 
Because  section  515(b)  of  NAHA  covers 
all  public  housing  residents,  without 
regard  to  whether  a  resident  participates 
in  the  FSS  program,  this  technical 
correction  is  necessary. 

The  second  technical  correction 
amends  §236.72.  Currently,  §  236.72 
incorrectly  refer«ices  “adjusted 
income”  rath»than  “annual  income.’’ 
I’his  interim  rule  changes  the  reference 
in  §  236.72  to  “annual  income." 


II.  Other  Matters 

A.  Executive  Order  12866 

This  interim  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  Any 
changes  made  to  the  interim  rule  as  a 
result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department’s  Rules  Docket 
Clerk,  room  10276,  451  Seventh  Street 
SW.,  Washington,  DC. 

B.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  General  Counsel,  the  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel  has  also 

determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  that  the 
policies  contained  in  this  interim  rule 
will  not  have  federalism  implications 
and,  thus,  are  not  subject  to  review 
under  that  Order.  Specifically,  the 
interim  riile  adds  additional  exclusions 
to  the  definition  of  income  in  the 
assisted  housing  programs.  As  such,  the 
interim  rule  will  not  impinge  upon  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments,  and  the  interim  rule  is  not 
subject  to  review  under  the  order. 

D.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  has 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  Families  will  benefit 
from  this  interim  rule  by  being  allowed 
additional  exclusions  from  annual 
income.  Accordingly,  since  the  impact 
on  the  family  is  beneficial,  no  further 
review  is  considered  necessary. 

E.  Begulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


With  regard  to  the  lump  sum  exclusion, 
the  number  of  lump  sum  exclusions  in 
any  one  project  will  be  minor,  and  will 
not  significantly  impact  any  HA.  With 
regard  to  the  remaining  income 
exclusions,  since  HUD  will  supplement 
any  lost  rental  income  from  the  added 
exclusions,  the  exclusions  will  not  have 
an  economic  impact  on  housing 
authorities. 

F.  Begulatory  Agenda 

This  interim  rule  was  listed  as  item 
number  1748  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  November  14, 1994,  (59 
FR  57632,  57646)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

G.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number(s)  are 
14.146,  14.147, 14.850  and  15.141. 

H.  Justification  for  Interim  Buleinaking 

In  general,  the  Department  publishes 

a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
w^here  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.”  (24  CFR  10.1) 

The  Department  finds  that  good  cause 
exists  to  publish  this  interim  rule  for 
effect  without  first  soliciting  public 
comment  because  the  interim  rule  adds 
nine  exclusions  to  the  definition  of 
annual  income,  which  will  benefit 
residents  and  tenants,  without  adversely 
affecting  any  other  group.  The  first  eight 
exclusions  will  affect  approximately  1.3 
million  families  currently  residing  in 
public  and  Indian  bousing 
developments,  approximately  1.5 
million  families  participating  in  the 
Section  8  Rental  Certificate  and  V'oucher 
programs,  and  approximately  2  million 
families  in  private-owned  assisted 
housing  projects  under  certain  HUD 
programs. 

As  stated  earlier  in  this  preamble,  the 
Department  believes  these  exclusions 
are  essential  for  achieving  its  goals  of 
ensuring  economic  opportunity, 
empowering  the  poor  and  expanding 
affordable  housing  opportunities. 
Moreover,  the  Department  believes  that 
the  costs  of  these  additional  exclusions 
will  be  offset  by  long  term  future 
savings  because  the  exclusions  will 
increase  the  number  of  economically 
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self-sufficient  families  residing  in 
assisted  housing.  Finally,  because  this 
interim  rule  promotes  long-term  upward 
mobility,  educational  achievement  and 
entrepreneurship,  the  number  of 
families  dependent  on  welfare  and  other 
social  services  programs  may  decline, 
thereby  resulting  in  future  cost  savings 
for  other  Federal  programs. 

For  these  reasons,  the  Department 
believes  that  delaying  implementation 
would  be  contrary  to  public  interest. 

/.  Sunset  of  Interim  Rule 

In  accordance  with  the  Department’s 
policy  on  interim  rules,  the 
amendments  made  by  this  interim  rule 
shall  expire  on  the  twelve-month 
anniversary  date  of  the  effective  date  of 
this  interim  rule  unless  extended  by 
notice  published  in  the  Federal 
Register,  or  adopted  by  a  final  rule 
published  on  or  before  the  twelve- 
month  anniversary  date  of  the  effective 
date  of  this  interim  rule. 

List  of  Subjects 
24  CFH  Part  215 

Grant  program.s — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  905 

.Aged,  Energy  conservation,  Grant 
programs — housing  and  community 
development.  Grant  programs — Indians. 
Homeownership,  Indians,  Individuals 
with  disabilities.  Lead  poisoning.  Loan 
programs — housing  and  community, 
development.  Loan  programs — Indians, 
Low  and  moderate  income  housing. 
Public  housing.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  913 

Grant  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  parts  215.  236, 
813  905,  and  915  are  amended  as 
follows: 


PART  215— RENT  SUPPLEMENT 
PAYMENTS 

1.  The  authority  citation  for  24.  CFR 
part  215  continues  to  read  as  follows; 

Authority:  12  li.,S.C.  1701s.  42  U.S.G. 
3535(d). 

2.  A  new  §  215.2  is  added  to  subpart 
A  to  read  as  follows: 

§  215.2  Effective  date  of  regulation. 

Sections  215.21(c){2),  (c)(6),  (c)(8)(iv) 
through  (v),  and  (c)(ll)  through  (c)(15) 
shall  expire  and  shall  not  be  in  effect 
after  May  6, 1996,  unless  prior  to  May 
6, 1996,  the  Department  publi.shes 
changes  in  this  interim  rule  as  a  final 
rule  or  publishes  a  notice  in  the  Federal 
Register  to  extend  the  effective  date. 

3.  Section  215.21  is  amended  by 
revising  paragraphs  (b)(4),  (b)(5),  and  (c) 
to  read  as  follows; 

§215.21  Annual  income. 

♦  A  ♦  ★  ★ 

(b) *  *  * 

(4)  The  full  amount  of  periodic 
payments  received  from  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump  sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(c,(13)  of  this  section); 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker’s  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 

n  it  h  it  it 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  w'ho  are  unable  to 
live  alone); 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker’s  compensation),  capital  gains 
and  settlement  for  personal  or  property- 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  Family, 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(5)  Income  of  a  Live-in  Aide,  as 
defined  in  §215.1- 

(6)  The  full  amount  of  student 
financial  assistance  paid  directly  to  the 
student  or  to  the  educational  institution; 


(7)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Fort;es 
who  is  exposed  to  hostile  fire; 

(8)  (i)  Amounts  received  under 
training  programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(iv)  A  resident  service  stipend.  A 

resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  a  resident  for  performing  a 
serv'ice  for  the  owner,  on  a  part-time 
basis,  that  enhances  the  quality  of  life  in 
the  development.  Such  services  may 
include,  but  are  not  limited  to,  fire 
patrol,  hall  monitoring,  lawn  1 

maintenance,  and  resident  initiatives  I 

coordination.  No  Resident  may  receive  ; 

more  than  one  such  stipend  during  the  i 
same  period  of  time;  or  ! 

(v)  Compensation  from  State  or  local  ; 
employment  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 

by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in 
advance: 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts); 

(10)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23, 1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(11)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 

(12)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(13)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment; 

(14)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  paid 
on  the  dwelling  unit; 

(15)  Amounts  paid  by  a  State  agency  • 

to  a  family  with  a  developmentally  ! 
disabled  fomily  member  living  at  home  I 
to  offset  the  cost  of  ser\'ices  and  ! 
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equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 
(16)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  imder  section  101  of 
the  Housing  and  Urban  Development 
Act  of  1965  (12  U.S.C.  1701s).  A  notice 
will  be  published  in  the  Federal 
Register  and  distributed  to  bousing 
owners  identifying  the  benefits  that 
qualify  for  this  exclusion.  Updates  will 
be  published  and  distributed  when 
necessary. 

***** 

PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

4.  The  authority  citation  for  24  CFR 
part  236  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715z-l:  42 
U.S.C.  3535(d). 

5.  Section  236.3  is  amended  by 
revising  the  section  heading,  paragraphs 

(b) (4),  (b)(5),  and  (c)  to  read  as  follows: 

§  236.3  Annual  income. 
***** 

(b) *  •  * 

(4)  The  full  amount  of  periodic 
payments  received  fi’om  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump  sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 

(c) (13)  of  this  section): 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker’s  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 
***** 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone); 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker’s  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section): 

(4)  Amounts  received  by  the  Family, 
that  are  specifically  for,  or  in 


reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member: 

(5)  Income  of  a  Live-in  Aide,  as 
defined  in  §236.2; 

(6)  The  full  amount  of  student 
financial  assistance  paid  directly  to  the 
student  or  to  the  educational  institution; 

(7)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(8)  (i)  Amounts  received  under 
training  programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS): 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(iv)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  a  resident  for  performing  a 
service  for  the  owner,  on  a  part-time 
basis,  that  enhances  the  quality  of  life  in 
the  development.  Such  services  may 
include,  but  are  not  limited  to,  fire 
patrol,  hall  monitoring,  lawn 
maintenance,  and  resident  initiatives 
coordination.  No  Resident  may  receive 
more  than  one  such  stipend  during  the 
same  period  of  time;  or 

(v)  Compensation  from  State  or  local 
employment  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in 
advance; 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts): 

(10)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23, 1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(11)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 

(12)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(13)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment. 


(14)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  paid 
on  the  dwelling  unit; 

(15)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmentally 
disabled  family  member  living  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(16)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  section  236  of 
the  National  Housing  Act.  A  notice  will 
be  published  in  the  Federal  Register 
and  distributed  to  housing  owners 
identifying  the  benefits  that  qualify  for 
this  exclusion.  Updates  will  be 
published  and  distributed  when 
necessary. 

***** 

6.  A  new  §  236.6  is  added  to  subpart 
A  to  read  as  follows: 

§  236.6  Effective  date. 

Sections  236.3(c)(2),  (c)(6),  (c)(8Kiv) 
through  (v),  and  (c)(ll)  throu^  (c)(15) 
shall  expire  and  shall  not  be  in  effect 
after  May  6, 1996,  unless  prior  to  May 
6, 1996,  the  Department  publishes 
changes  to  this  interim  rule  as  a  final 
rule  or  publishes  a  notice  in  the  Federal 
Register  to  extend  the  effective  date. 

7.  Section  236.72  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  in  paragraph  (b)  introductory 
text,  to  read  as  follows: 

§  236.72  Guidelines  for  assisted 
admission. 

(a)  Maximum  income.  The  annual 
income  of  an  applicant  shall  not  exceed 
the  maximum  income  limits  established 
by  the  Secretary. 

(b)  Ability  to  pay  rent.  The  project 
owner  or  the  owner’s  managing  agent 
may,  in  its  discretion,  admit  an 
applicant  for  assisted  admission  whose 
annual  income  meets  the  requirement  in 
paragraph  (a)  of  this  section  if,  in  its 
discretion,  the  applicant  has  an 
adequate  income  to  pay  the  basic 
monthly  rental  charge.  *  *  * 
***** 

PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

8.  The  authority  citation  for  24  CFR 
part  813  is  revised  to  read  as  follows: 
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Authority.  42  U.S.C  1437a.  1437c.  1437f. 
1437n.  and  3535(d). 

9.  A  new  §  813.1  is  added  to  read  as 
follows; 

§813.1  Effective  date. 

Sections  813.106(c)(2).  (c)(6).  (c)(8)(iv) 
through  (v),  (c)(ll),  (c)(12),  (c)(14),  and 
(c)(15)  shall  expire  and  shall  not  be  in 
effect  after  May  6. 1996,  unless  prior  to 
May  6, 1996,  the  Department  publishes 
changes  to  this  interim  rule  as  a  final  , 
rule  or  publishes  a  notice  in  the  Federal 
Register  to  extend  the  effective  date. 

10.  Section  813.106  is  amended  by 
revising  paragraphs  (b)(4),  (b)(5).  and 
(c).  to  read  as  follows: 

§813.106  Annual  income. 
***** 

(b)  •  *  * 

(4)  The  full  amount  of  periodic 
payments  received  from  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump  sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(c)(13)  of  this  section); 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker’s  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 
***** 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone); 

(3)  Lump;sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker’s  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  Family, 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(5)  Income  of  a  live-in  Aide,  as 
defined  in  §  813.102; 

(6)  The  full  amount  of  student 
financial  a.ssistance  paid  directly  to  the 
student  or  to  the  educational  institution; 

(7)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(8)  (i)  Amounts  received  under 
training  programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
{)erson  that  are  disregarded  for  a  limited 


time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(iv)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  a  resident  for  performing  a 
service  for  the  owner,  on  a  part-time 
basis,  that  enhances  the  quality  of  life  in 
the  development.  Such  services  may 
include,  but  are  not  limited  to,  fire 
patrol,  hall  monitoring,  lawn 
maintenance,  and  resident  initiatives 
coordination.  No  Resident  may  receive 
more  than  one  such  stipend  during  the 
same  period  of  time;  or 

(v)  Compensation  from  State  or  local 
employment  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in 
advance; 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts); 

(10)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23, 1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(11)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 

(12)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(13)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment. 

(14)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  paid 
on  the  dwelling  unit; 

(15)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmentally 
disabled  family  member  living  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(16)  Amoimts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibilitv  or  benefits  under 


a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice 
will  be  publi^ed  in  the  Federal 
Register  and  distributed  to  PHAs  and 
owners  identifying  the  benefits  that 
qualify  for  this  exclusion.  Updates  will 
1^  published  and  distributed  when 
necessary. 

***** 


PART  905— INDIAN  HOUSING 
PROGRAMS 

11.  The  authority  citation  for  24  CFR 
part  905  continues  to  read  as  follows: 

Authority:  25  U.S.C  450e(b);  42  U.S.C 
1437a.  1437aa.  1437bb. 1437cc.  1437ee;  and 
3535(d). 

12.  In  §905.102,  the  definition  for 
“Adjusted  income”  is  amended  by 
revising  paragraph  (5)  and  by  adding  a 
new  paragraph  (6)  to  the  definition,  and 
the  definition  for  “Annual  income”  is 
amended  by  revising  paragraphs  (l)(iv). 

(1) (v),  and  (2)  of  the  definition,  to  read 
as  follows: 

§905.102  Definitions. 
***** 

Adjusted  income.  *  •  * 

***** 

(5)  Child  care  expenses,  as  defined  in 
this  definition;  and 

(6)  Excessive  travel  expenses,  not  to 
exceed  $25  per  family  per  week,  for 
employment  or  education-related  travel. 
***** 

Annual  income.  *  •  * 

(1)  *  *  * 

(iv)  The  full  amount  of  periodic 
payments  received  from  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  typ>es  of 
periodic  receipts,  including  a  lump  sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 

(2) (xiv)  of  this  definition); 

(v)  Payments  in  lieu  of  earnings,  such 
as  unempio>'ment  and  disability 
compensation,  worker’s  compensation 
and  severance  pay  (but  see  paragraph 
(2)(iii)  of  this  definition); 
***** 

(2)  Annual  income  does  not  include 
the  following: 

(i)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years: 

(ii)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone): 

(iii)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
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health  and  accident  insurance  and 
worker’s  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (l)(v)  of  this 
dehnition); 

(iv)  Amounts  received  by  the  Family, 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(v)  Income  of  a  Live-in  Aide; 

(vi)  The  full  amount  of  student 
Hnancial  assistance  paid  directly  to  the 
student  or  to  the  educational  institution; 

(vii)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(viii)(A)  Amounts  received  under 
training  programs  funded  by  HUD; 

(B)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 

(C)  Amounts  received  by  a  participant 
in  other  publicly  assisted  programs 
which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(D)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  an  Indian  housing  resident 
for  performing  a  service  for  the  IHA,  on 
a  part-time  basis,  that  enhances  the 
quality  of  life  in  Indian  housing.  Such 
services  may  include,  but  are  not 
limited  to,  fire  patrol,  hall  monitoring, 
lawn  maintenance,  and  resident 
initiatives  coordination.  No  Resident 
may  receive  more  than  one  such  stipend 
during  the  same  period  of  time;  or 

(E)  Compensation  from  State  or  local 
employment  training  programs  and 
training  of  a  family  meml^r  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in  advance 
by  the  IHA; 

(ix)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts); 

(x)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23, 1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(xi)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 


(xii)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(xiii)  The  earnings  and  benefits  to  any 
resident  resulting  ^m  the  participation 
in  a  program  providing  employment 
training  and  supportive  services  in 
accordance  with  the  Family  Support  Act 
of  1988,  section  22  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437t),  or  any 
comparable  Federal,  State,  Tribal  or 
local  law  during  the  exclusion  period. 
For  purposes  of  this  paragraph  (2)(xiii) 
of  this  definition,  the  following 
definitions  apply. 

(A)  Comparable  Federal,  State,  Tribal 
or  local  law  means  a  program  providing 
employment  training  and  supportive 
services  that: 

(1)  Is  authorized  by  a  Federal,  State, 
Tribal  or  local  law; 

(2)  Is  funded  by  the  Federal,  State, 
Tribal  or  local  government; 

(3)  Is  operated  or  administered  by  a 
public  agency;  and 

(4)  Has  as  its  objective  to  assist 
participants  in  acquiring  employment 
skills. 

(B)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  this 
definition,  plus  18  months  from  the  date 
the  resident  begins  the  first  job  acquired 
by  the  resident  after  completion  of  such 
program  that  is  not  funded  by  public 
housing  assistance  under  the  U.S. 
Housing  Act  of  1937.  If  the  resident  is 
terminated  firom  employment  without 
good  cause,  the  exclusion  period  shall 
end. 

(C)  Earnings  and  benefits  means  the 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
training  program  or  subsequent  job; 

(xiv)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment. 

(xv)  Amoxmts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  on 
the  dwelling  unit; 

(xvi)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmental  ly 
disabled  family  member  living  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(xvii)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice 
will  be  published  in  the  Federal 
Register  and  distributed  to  IHAs 
identifying  the  benefits  that  qualify  for 
this  exclusion.  Updates  will  be 


published  and  distributed  when 
necessary. 

***** 

13.  A  new  §905.103  is  added  to 
subpart  A  to  read  as  follows: 

§  905.1 03  Effective  date. 

In  §§905.102,  paragraphs  (2)(ii), 

(2)(vi),  (2)(viii)  (D)  through  (E),  (2)(xi), 
(2)(xii),  (2)(xv),  and  (2)(xvi)  of  the 
definition  of  Annual  income  shall 
e>q)ire  and  shall  not  be  in  eftect  after 
May  6, 1996,  unless  prior  to  May  6, 

1996,  the  Department  publishes  changes 
to  this  interim  rule  as  a  final  rule  or 
publishes  a  notice  in  the  Federal 
Register  to  extend  the  effective  date. 

PART  911^DEFINmON  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING 
PROGRAM 

14.  The  authority  citation  for  24  CFR 
part  913  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437d.  1437n 
and  3535(d). 

15.  A  new  §  913.1  is  added  to  read  as 
follows: 

§913.1  Effective  date. 

Sections  913.106  (c)(2),  (c)(6),  (c)(8) 
(iv)  through  (v),  (c)(ll),  (c)(12),  (c)(15), 
and  (c)(16)  shall  expire  and  shall  not  be 
in  effect  after  May  6, 1996,  unless  pjior 
to  May  6, 1996,  the  Department 
publishes  changes  to  this  interim  rule  as 
a  final  rule  or  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effective 
date. 

16.  Section  913.106  is  amended  by 
revising  paragraphs  (b)(4),  (b)(5),  and  (c) 
to  read  as  follows: 

§913.106  Annual  income. 
***** 

(b)  *  *  * 

(4)  The  full  amount  of  periodic 
payments  received  from  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts,  including  a  lump-sum 
payment  for  the  delayed  start  of  a 
periodic  payment  (but  see  paragraph 
(c)(14)  of  this  section); 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker’s  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 
***** 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 


Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Rules  and  Regulations  17395 


(2)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone); 

(3)  Lump-sum  additions  to  family 
assets,  SUCH  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker’s  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  Family, 
that  are  speciHcally  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(5)  Income  of  a  live-in  Aide,  as 
defined  in  §  913.102; 

(6)  The  full  amount  of  student 
financial  assistance  paid  directly  to  the 
student  or  to  the  educational  institution; 

(7)  The  special  pay  to  a  Family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

(8)  (i)  Amounts  received  under 
training  programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(iv)  A  resident  service  stipend.  A 
resident  service  stipend  is  a  modest 
amount  (not  to  exceed  $200  per  month) 
received  by  a  public  housing  resident 
for  performing  a  service  for  the  PHA,  on 
a  part-time  basis,  that  enhances  the 
quality  of  life  in  public  housing.  Such 
services  may  include,  but  are  not 
limited  to.  fire  patrol,  hall  monitoring, 
lawn  maintenance,  and  resident 
initiatives  coordination.  No  Resident 


may  receive  more  than  one  such  stipend 
during  the  same  period  of  time;  or 

(v)  Compensation  from  State  or  local 
employment  training  programs  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives,  and  are  excluded  only  for  a 
limited  period  as  determined  in  advance 
by  the  PHA; 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts); 

(10)  For  all  initial  determinations  and 
reexaminations  of  income  carried  out  on 
or  after  April  23, 1993,  reparation 
payments  paid  by  a  foreign  government 
pursuant  to  claims  filed  under  the  laws 
of  that  government  by  persons  who  were 
persecuted  during  the  Nazi  era; 

(11)  Earnings  in  excess  of  $480  for 
each  full-time  student  18  years  old  or 
older  (excluding  the  head  of  household 
and  spouse); 

(12)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(13)  The  earnings  and  benefits  to  any 
resident  resulting  from  the  participation 
in  a  program  providing  employment 
training  and  supportive  services  in 
accordance  with  the  Family  Support  Act 
of  1988,  section  22  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.),  or 
any  comparable  Federal,  State,  or  local 
law  during  the  exclusion  period.  For 
purposes  of  this  paragraph,  the 
following  definitions  apply. 

(i)  Comparable  Federal.  State  or  local 
law  means  a  program  providing 
employment  training  and  supportive 
services  that — 

(A)  Is  authorized  by  a  Federal,  State 
or  local  law; 

(B)  Is  funded  by  the  Federal,  State  or 
local  government; 

(C)  Is  operated  or  administered  by  a 
public  agency;  and 

(D)  Has  as  its  objective  to  assist 
participants  in  acquiring  employment 
skills. 


(ii)  Exclusion  period  means  the  period 
during  which  the  resident  participates 
in  a  program  described  in  this  section, 
plus  18  months  from  the  date  the 
resident  begins  the  first  job  acquired  by 
the  resident  after  completion  of  such 
program  that  is  not  funded  by  public 
housing  assistance  under  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.).  If  the  resident  is  terminated  from 
employment  without  good  cause,  the 
exclusion  period  shall  end. 

(iii)  Earnings  and  Benefits  means  the 
incremental  earnings  and  benefits 
resulting  fix)m  a  qualifying  employment 
training  program  or  subsequent  job; 

(14)  Deferred  periodic  payments  of 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  payment. 

(15)  Amoimts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  paid 
on  the  dwelling  unit; 

(16)  Amounts  paid  by  a  State  agency 
to  a  family  with  a  developmentally 
disabled  family  member  livyig  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(17)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice 
will  be  published  in  the  Federal 
Register  and  distributed  to  PHAs 
identifying  the  benefits  that  qualify  for 
this  exclusion.  Updates  will  be 
published  and  distributed  when 
necessary. 

***** 

Dated;  January  26, 1995. 

Henry  G.  Cisneros, 

Secretary.  ' 

[FR  Doc.  95-8081  Filed  4-4-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  173, 178  and  180 

[Docket  Na  HM-183C:  Arndt  Nos.  173-240, 
178-105  and  180-7] 

RIN  2137-AC37 

Cargo  Tanks;  Miscellaneous 
Requirements;  Revisions  and 
Response  to  Petitions  for 
Reconsideration 

AGENCY:  Research  and  Sjjecial  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  amends  a  final 
rule  published  on  November  3, 1994, 
and  concerns  manufacture, 
qualification,  and  maintenance  of  DOT 
specification  cargo  tank  motor  vehicles. 

In  response  to  petitions  for 
reconsideration,  RSPA  is  revising  design 
loading  requirements  for  MC  331  cargo 
tank  motor  vehicles  and  making  other 
minor  editorial  and  technical  changes 
for  clarity.  The  changes  made  In  this 
document  are  intended  to  ease  certain 
regulatory  requirements  where  there 
will  be  no  adverse  effect  on  safety. 

DATES;  Effective:May  22, 1995. 

Compliance  date:  Compliance  with 
the  regulations,  as  amended  herein,  is 
authorized  as  of  April  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Kirkpatrick,  telephooe  (292) 
366-4545j  Office  of  Hazardous  Materials 
Technology,  or  Jennifer  Karim.  (202) 
366-4488,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION:  Oa 
November  3, 1994,  RSPA  published  in 
the  Federal  Regisier  a  final  rule,  under 
Docket  No.  HKf-183C  (S9  FR  55162). 
amending  certain  requirements  for  the 
manufacture,  qualification  and 
maintenance  of  cergo  tank  motor 
vehicles.  Changes  were  made  to  relax 
the  requirements  for  structural  integrity, 
accident  damage  protection,  welding 
and  design  quality  control  procedures, 
and  pressure  relief  based  on  comments 
from  industry.  Changes  were  also  made 
to  require  facilities  repairing  cargo  tanks 
stam^^  as  meeting  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  (ASME  Code) 
to  have  a  Certificate  of  Authorization  for 
use  of  an  *‘R”  stamp  from  the  National 
Board  of  Boiler  and  Pressure  Vessel 
Inspectors  (National  Board)  Code , 


RSPA  noeived  five  petitions  for 
reomsideration  of  certain  aspects  of  the 
final  rule.  These  petitions  were 
submitted  by  the  Cargo  Tank 
Manufacturers  Association  (CTMA). 
Cargo  Tank  Concepts,  Ltd.  (CTCL), 

Truck  Trailer  Manufacturers 
Association  (TTMA),  National  Propane 
Gas  Association  (NPGA),  and  die 
Compressed  Gas  Association,  Inc. 

(CGA). 

CTMA  opposed  several  provisioiis 
adopted  in  the  final  rule.  Fii^,  CTMA 
petitioned  RSPA  to  reconsicier  its 
position  on  how  the  design  stress 
calculations,  in  49  CFR  178.345-3(c), 
should  be  applied  to  cargo  tank  loadii^ 
conditions.  Except  for  the  loadings 
prescribed  in  paragraph  (cKi),  CTMA 
stated: 

[Tlhe  loads  are  extreme  loads  that  will  be 
experienced  rarely  if  at  all  during  fiw  life  of 
a  cargo  tank  and  [the]  ASNffi  Code  allowable 
stresses  should  be  based  on  the  stress 
increase  allowed  for  wind  and  seisnuc  loads 
which  are  also  experienced  rarely  if  at  all  in 
the  life  of  stationary  vessels.  Per  llG-23  of 
the  ASME  Code,  this  increase  is  20  percent 
CTMA  believes  that  the  loads  spedfied  in 
building  codes  [are]  applicable  to  pressure 
vessels  in  the  same  fnanner.  Using  ASME 
allowable  stresses  for  these  load  conditions  is 
too  conservative  since  margins  of  safety  are 
pyramided  if  rarelytxjcurring-extrerie  loads 
cannot  be  resisted  by  emergency  stresses  as 
recommended  by  CTMA. 

As  noted  by  RSPA  in  the  preamble  to 
the  final  rule  (59  FR  55165),. discussions 
have  been  ongoii\g  for  a  number  of  years 
OB  how  to  comhine  the  loadings  in 
calculating  the  structural  integrity 
requirements.  Theconcept  of  separating 
structural  loadiogsinto  two  categories, 
normal  operating  loading  and  extreme 
dynamic  hading,  was  proposed  by 
several  cargo  tank  motor  vehicle 
designees  at  a  public  meeting  in 
Frfjraary  1994  and  more  fully 
developed  later.  In  normal  operations,  a 
cargo  tank  can  be  erqrected  to  routinely 
experience  relatively  low  dynamic 
bKces;  these  farces  aore  to  be  considered 
to  occur  simultaneously.  Under  extreme 
dynamic  loadings,  the  cargo  taidc 
experiences  relatively  high  forces  %vhidi 
occur  rarely,  if  at  all,  during  the  life  of 
a  cargo  tank;  these  forces  are  considered 
to  act  independently,  one  at  a  tinte.  This 
approach  has  received  wide  acoeptairoe 
and  is  the  foundation  for  new 
recommended  practices  under 
development  by  a  TTMA  engineering 
committee. 

RSPA  does  not  believe  the 
calculations  for  “stress  increase*' 
referred  to  by  CTMA  necessarily  apply 
to  dynamic  loads  experienced 
normal  operations  or  in  extreme  loading 
conditions  experienced  by  cargo  tank 


motor  vehicles.  Two  provisions  for 
increased  allowable  stresses  are 
prescribed  in  the  ASME  Code,  Section 
VIII,  Division  1,  UG-23.  In  paragraph  (c) 
of  UG-23,  a  factor  of  1.5  is  discussed  for 
“combined  maximum  primary 
membrane  stress  plus  primary  bending 
stress  across  the  thickness.”  Evidently, 
the  20  percent  factor  referred  to  by 
CTMA  is  associated  with  the  factor 
discussed  in  paragraph  (d)  for  the 
"combination  of  earthquake  loading,  or 
wind  loading  with  other  loadings  in 
UG-22,”  with  the  stipulation  that 
earthquake  and  wind  loadings  need  not 
be  considered  to  act  simultaneously. 
RSPA  believes  the  many  years  of 
experience  accumulated  by  cargo  tank 
motor  vehicle  manufacturers  support 
the  approach  adopted  in  the  final  rule. 
The  reference  in  the  CTMA  petition  to 
other  “loads  specified  in  building 
codes”  may  or  may  not  pertain  to  this 
matter.  CTMA  did  not  identify  those 
codes  and  provided  no  information  on 
whether  or  how  they  have  any 
application  to  cargo  tank  structural 
integrity  or  accident  damage  protection. 
Therefore,  CTMA’s  request  is  denied. 

Second.  CTMA  opposed  the  2  “g” 
design  load  for  rollover  damage 
protection  devices  specified  in 
§  178.345-8{c)(l),  CTMA  stated  that  the 
toads  on  rollover  devices,  in  the  case  of 
longitudinal  sliding,  would  be  limited 
by  ^  coefficient  of  sliding  friction  of 
metal  rollover  devices  on  the  ground 
or  pavanent  and,  in  the  case  of  lateral 
rollover,  would  be  limited  even  further 
by  the  lateral  force  leading  to  continued 
overturn  of  the  tank.  RSPA  discussed 
commenters’  requests  to  reduce  the  2 
"g”  design  load  for  rollover  protection 
«t  length  in  tbe.preamble  of  the  final  ; 
rule  (59  FR  55166).  RSPA  recognizes 
that  new  designs  may  be  necessary  to 
gain  significant  benefits  in  safety. 

RSPA  also  recognizes  that  the  amount 
of  force  currently  imposed  in  the 
horizontal  plane  is  a  simplification  of 
many  potential  variables  which  can 
come  into  play  during  an  overturn 
accident.  Many  scenarios  are  possible: 
the  impact  surface  may  be  smooth  or 
rou^.  horizontal  or  sloping,  as  hard  as 
concrete  or  as  soft  as  sand  or  damp 
earth;  the  vehicle  may  roll  over  an 
obstacle  such  as  a  guard  rail;  the  cargo 
tank  may  receive  an  impact  over  its 
entire  length  or  on  only  a  small  part  of 
its  exposed  surface;  etc.  CTMA’s 
tromments  on  use  of  the  coefficient  of 
sliding  friction  might  be  appropriate  for 
overturn  on  a  smooth,  hard  hi^way 
suriaoe.  but  would  impose  relatively 
moderate  loads  in  comparison  to  other 
rollover  scenarios.  Accident  scenarios 
where  the  rollover  damage  protection 
devices  plow  through  earth  or  strike 
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roadside  obstacles  impose  much  greater 
loadings  on  the  devices.  Therefore, 
CTMA’s  petition  for  a  reduction  in  the 
safety  performance  of  rollover  damage 
protection  is  denied. 

Third,  CIMA  repeated  its  position 
that  it  is  difficult  to  design  rear-end 
protection  devices  in  compliance  with 
the  loads  prescribed  in  §  178.345-8(d). 
particularly  devices  which  are  offset 
from  the  load  path.  CTMA  repeated  its 
belief  previously  expressed  in 
comments  that  die  intent  of  the 
regulation  is  for  the  loads  to  he 
transmitted  to  the  tank  structure  and 
absorbed  without  exceeding  the 
permitted  stresses  anywhere  along  the 
load  path.  CTMA  offered  no  new 
information  to  support  this  position. 

The  revised  requirements  were 
discussed  in  the  preamble  of  the  final 
rule  (59  FR  55167).  RSPA  believes  that 
the  revised  requirements  for  the  DOT 
400-series  cargo  tanks  allow  engineers 
more  freedom  in  the  design  of  rear-end 
protection,  including  approaches 
involving  energy  dissipation  and 
dampening.  Therefore,  CTMA’s  petition 
is  denied. _ 

Finally,  CTMA  commented  on  the 
suitability  of  applying  ASME  Code 
standards  to  the  cargo  tank  industry 
while  not  recognizing  other  “alternative 
quality  control  program(s).”  This  issue 
was  fully  discussed  in  the  preamble  of 
the  final  rule  (59  FR  55162).  In  addition, 
this  subject  was  addressed  in  previous 
notices  and  public  meetings  under 
Docket  HM-183  extending  over  a  period 
of  nearly  ten  years.  CTMA  provided  no 
additional  data  or  information  to 
support  changing  the  final  rule.  » 
Therefore,  RSPA’s  position  remains 
unchanged  and  requirements  for  using 

_  procedures  established  under  the  ASME 

Code  and  the  Mhtional  Board  of  Boiler 
and  Pressure  Vessel  Inspectors  (National 
Board)  Code  are  retained,  and  CTMA’s 
petition  is  denied. 

CTCL  petitioned  RSPA  to  reconsider 
amendments  allowing  a  small  release  of 
certain  types  of  ladings  from  the 
pressure  relief  system,  in  overturn 
accidents,  before  reclosing  to  a  leak- 
tight  position.  CTCL  stated  that  it  has 
designed  a  vent  which  releases  vapors 
instead  of  lading  in  an  overturn  accident 
situation,  and  that  this  information  was 
not  presented  RSPA  earlier  because  the 
technology  had  not  yet  been  developed. 
RSPA  welcomes  the  development  by- 
industry  of  improved  valve  designs. 
RSPA  solicited  information  during  the 
HM-183C  rulemaking  proceeding  on  the 
existence  of  reclosing  pressure  relief 
devices  capable  of  reseating  with  no  loss 
of  lading  and  not  subject  to  clogging  and 
sticking  during  field  service.  However, 
RSPA  believes  CTCL  has  not  provided 


sufficient  information  to  support 
excluding  the  use  of  other  valve  designs 
at  this  time,  and  CTCL’s  petition  is 
denied. 

TTMA  petitioned  RSPA  to  continue 
allowing  a  cargo  tank  manufacturer 
holding  an  ASME  “U”  stamp  to  make 
repairs  to  ASME  stamped  cargo  tanks. 
TIMA  stated  that  an  ASME  “U”  stamp 
holder  should  not  be  required  to  obtain 
an  “R”  stamp  from  the  National  Board 
and  there  is  no  reason  why  the  National 
Board  cannot  continue  to  inspect  repairs 
made  by  a  “U”  stamp  holder. 
Furthermore,  the  National  Board 
Inspection  Code  allows  repairs  to  be 
made  on  ASME  stamp>ed  cargo  tanks  by 
a  facility  holding  an  “R”  stamp  or  by  a 
facility  working  within  an  individual 
governmental  jurisdiction  where  that 
jurisdiction  has  issued  authorization  for 
the  facility  to  perform  repairs. 

RSPA  explained  in  the  preambles  of 
the  notice  of  proposed  rulemaking 
(March  3, 1993;  58  FR  12316)  and  the 
final  rule  (59  FR  55170)  that  the 
National  Board  has  control  over  the 
quality  of  work  performed  by  an  “R” 
stamp  holder,  jurisdictional 
authorization  is  recognized  only  within 
the  governmental  boundaries  where  the 
repair  facility  is  located.  This  type  of 
authorization  may  be  appropriate  for 
work  performed  on  stationary  vessels, 
but  not  for  mobile  systems  such  as  cargo 
tank  motor  vehicles.  RSPA  believes  it  is 
essential  to  apply  a  nationally 
recognized  consensus  standard  in  a 
uniform  manner  regardless  of 
jurisdiction.  Therefore,  the  requirerhent 
that  repairs  on  DOT  specification  cargo 
tanks  certified  to  the  ASME  Code  must 
be  performed  only  by  a  facility  holding 
a  valid  “R”  stamp  is  retained  and 
TTMA’s  petition  is  denied. 

CGA  petitioned  RSPA  to  remove  the 
w'ord  “internal”  in  the  first  sentence  in 
§  178.338-ll(c)  specifying  that  each 
filling  and  discharge  line  for  liquids 
must  be  provided  with  a  remotely 
controlled  internal  self-closing  stop 
valve.  CGA  pointed  out  that  the  word 
“internal”  did  not  appear  in  the 
provision  in  the  notice  of  proposed 
rulemaking  and  that  requiring  internal 
valves  would  bring  the  cryogenic 
flammable  lading  industry  to  a  standstill 
because  of  the  inner  tank/outer  jacket 
configuration  of  these  cargo  tanks.  RSPA 
agrees.  It  was  not  RSPA’s  intent  to 
require  an  “internal”  self-closing  valve 
on  these  tanks,  but  to  broaden  the 
requirement  to  include  all  flammable 
ladings.  Therefore,  the  word  “internal” 
is  removed. 

NPGA  asked  RSPA  to  reconsider  its 
decision  in  the  final  rule  that  a  future 
rulemaking  would  address  design 
loading  requirements  for  MC  331 


specification  cargo  tanks.  'The  preamble 
to  the  final  rule  (59  FR  55163)  noted 
NPGA’s  recommendation  for  uniformity- 
in  design  loading  requirements  for  all 
DOT  specification  cargo  tanks.  In  its 
petitions,  NPGA  asked  RSPA  to  extend, 
until  March  1, 1997,  the  compliance 
date  for  construction  of  MC  331  cargo 
tank  motor  vehicles  conforming  to  the 
structural  integrity  requirements 
contained  in  §  178.337-3.  It  also  urged 
RSPA  to  make  resolution  of  stress 
analysis  a  priority  project. 

RSPA  has  reviewed  the  report 
previously  submitted  by  NPGA  and 
found  that  NPGA’s  proposed  loadings 
for  the  MC  331  cargo  taink  are  very 
similar  to  the  loadings  adopted  for  the 
DOT  400-series  cargo  tanks.  This 
supports  NPGA’s  position  that  cargo 
tank  motor  vehicles  encounter  similar 
loadings  regardless  of  whether  the  cargo 
tank  is  used  to  transport  a  liquid  or  gas 
lading.  Therefore,  for  greater 
consistency,  RSPA  is  amending  the 
structural  integrity  requirements  in 
§  178.337-3  by  adopting  the  same 
loadings  as  specified  for  the  DOT  400- 
series  cargo  tank  specificaticms.  In  view 
of  this  change,  a  new  paragraph  (f)  is 
added  in  §  178.23  to  provide  for  a  MC 
331  specification  cargo  tank  conforming 
to  the  structural  integrity  requirements 
contained  in  §  178.337-3  or  to  the 
coi  responding  requirements  in  effect  at 
the  time  of  manufacture.  However,  the 
material  thickness  may  not  be  less  than 
that  required  by  the  ASME  Code. 

Based  on  comments  received  from 
CGA  that  design  loadings  specified  for 
MC  338  cargo  tanks  should  not  be 
revised  for  consistency  with  the  MC  331 
specification,  RSPA  is  not  making  any 
change  to  §  178.338-3.  CGA  has  advised 
it  is  developing  a  document  to  provide 
additional  guidance  to  its  members  on 
the  design  and  construction  of  MC  338 
cargo  tanks. 

The  amendment  to  §  178.337-3 
eliminates  any  need  for  a  delay  in  the 
compliance  date  for  construction  of  MC 
331  cargo  tank  motor  vehicles 
conforming  to  the  structural  integrity- 
requirements,  and  this  part  of  NPGA’s 
petition  is  denied. 

Additionally,  CGA  petitioned  RSPA 
to  allow  modifications  on  cry-ogenif: 
cargo  tanks  originally  authorized  by 
exemption  prior  to  introduction  of  the 
MC  338  specification.  In  accordance 
with  §  180.405(d),  such  cargo  tanks 
must  be  marked  “DOT  MC  338-E” 
followed  by  the  exemption  number. 

CGA  contends  that  modifications  such 
as  adding  a  manhole  may  require 
removal  of  the  outer  jacket  and 
installation  of  a  new  shell  course  to  the 
inner  vessel:  only  local  reinforcement  of 
the  inner  vessel  was  required 
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previously.  After  further  consideration. 
RSPA  agrees  with  CGA.  In  establishing 
the  MC  338  specification,  the  final  rule 
(June  16, 1983;  48  FR  27674)  stated 
“[Tlhis  grandfathering  of  existing  tanks 
is  necessary  to  avoid  potential  severe 
economic  consequences  to  some 
exemption  holders  and  can  be  justified 
from  a  safety  point  of  view  because  of 
the  thorough  technical  review  involved 
in  the  exemption  process, 
notwithstanding  the  fact  that  certain 
aspects  of  certain  exemptions  may  differ 
from  this  final  rule.”  Nothing  in 
subsequent  rulemakings  has  changed 
this  premise.  Therefore,  in  this  final 
rule,  in  §  180.413,  in  paragraph  (d)(3), 
the  introductory  text  is  revised,  and  a 
new  paragraph  (v)  is  added  to  allow  MC 
338  cargo  tanks  authorized  under 
§  180.405(d)  to  be  structurally  modified 
provided  that  no  reduction  in  structural 
integrity  is  incurred  and  that  any 
modification  is  in  accordance  with  the 
ASME  Code  or  with  the  MC  338 
specification. 

Finally,  RSPA  has  made  the  following 
editorial  revisions  for  clarity:  In 
§  178.345-3,  in  paragraphs  (c)(l)(iii)(B) 
and  (c)(2)(iii)(B),  in  the  second  sentence, 
the  wording  “horizontal  pivot  of  the 
tractor”  is  revised  to  read  “horizontal 
pivot  of  the  truck  tractor”.  In  §  178.345- 
14,  in  paragraph  (b)(3),  the  wording 
“Tank  MAWP”  is  revised  to  read  “Tank 
maximum  allowable  working  pressure 
(MAWP)”.  In  §  180.403,  a  sentence  is 
added  to  the  definition  of  modification. 
In  §  180.405,  in  paragraph  (h)(2), 
reference  to  40  CFR  60.601  is  deleted.  In 
§  180.407,  in  the  table  in  paragraph  (c), 
under  the  subheading  “Thickness  Test” 
in  the  first  column,  the  wording  “in 
corrosive  service,  except”  is  revised  to 
read  “transporting  lading  corrosive  to 
the  tank,  except”;  and  paragraphs  (d)(1) 
(i)  and  (ii)  are  revised  to  remove 
duplicative  language.  In  §180.413, 
paragraphs  (b)(6)  and  (d)(10)  are  revised 
to  clarify  that  a  repair  or  modification 
affecting  the  structural  integrity  of  a 
pressure  cargo  tank,  with  respect  to 
pressure,  must  be  determined  by  testing 
required  by  the  specification  or  by 
§180.407(g)(l)(iv). 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  This  amendment  imposes  no 


new  requirements  on  affected  persons. 
The  final  regulatory  evaluation  for  the 
November  1994  final  rule  is  available 
for  review  in  the  docket.  Changes  in  this 
final  rule  did  not  warrant  revision  of  the 
regulatory  evaluation. 

2.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (“Federalism”).  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tril^  requirements  applicable  to 
the  transportation  of  hazardous  material 
that  cover  certain  subjects  and  are  not 
“substantively  the  same”  as  the  Federal 
requirements.  49  U.S.C.  5125(b)(1). 
These  covered  subjects  are: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
respecting  the  number,  contents,  and 
placement  of  those  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(E)  The  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  a  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  transporting 
hazardous  material. , 

This  final  rule  addresses  the  design, 
manufacturing,  and  certain  other 
requirements  for  packages  represented 
as  qualified  for  use  in  the  transportation 
of  hazardous  material.  Therefore,  this 
final  rule  preempts  State,  local,  or 
Indian  tribe  requirements  that  are  not 
“substantively  the  same”  as  Federal 
requirements  on  these  subjects.  Section 
5125(b)(2)  of  Title  49  U.S.C.  provides 
that  when  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  The  effective  date  may  not 
be  earlier  that  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
no  later  than  two  years  after  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  of 
this  final  rule  will  be  July  5, 1995. 

Because  RSPA  lacks  discretion  in  this 
area,  preparation  of  a  federalism 
assessment  is  not  warranted. 

3.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
This  rule  applies  to  manufacturers, 
shippers,  carriers,  and  owners  of  cargo 
tanks,  some  of  which  are  small  entities. 
There  are  no  direct  or  indirect  adverse 
economic  impacts  for  small  units  of 
government,  businesses,  or  other 
organizations. 

4.  Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  June  12, 1989  final  rule,  which 
were  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  assigned  control  number  2137- 
0014. 

5.  Regulation  Identifier  Number  (RINj 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 
49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicles  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation, 
Motor  carriers.  Motor  vehicle  safety, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  title 
49,  chapter  I  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

1.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  49  CFR 
1.53. 

2.  In  §  173.23,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§  173.23  Previously  authorized  packaging. 
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(f)  An  MC  331  cargo  tank  motor 
vehicle  must  conform  to  structural 
integrity  requirements  in  §  178.337-3  or 
to  corresponding  requirements  in  effect 
at  the  time  of  manu&cture. 

PART  17a-SPECIFICATIONS  FOR 
PACKAGINGS 

3.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  US.C  5101-5127.  49  CFR 
1.53. 

4.  In  §  178.337-3,  paragraph  (c)  is 
revised  to  read  as  follows: 

§178.337-3  Structural  integrity. 
***** 

(c)  Shell  design.  Shell  stresses 
resulting  from  static  or  dynamic 
loadings,  or  combinations  thereof,  are 
not  uniform  throughout  the  cargo  tank 
motor  vehicle.  The  vertical, 
longitudinal,  and  lateral  normal 
operating  loadings  can  occur 
simultaneously  and  must  be  combined. 
The  vertical,  longitudinal  and  lateral 
extreme  dynamic  loadings  occur 
separately  and  need  not  be  combined. 

(1)  Normal  operating  loadings.  The 
following  procedure  addresses  stress  in 
the  tank  shell  resulting  from  normal 
operating  loadings.  The  effective  stress 
(the  maximum  principal  stress  at  any 
point)  must  be  determined  by  the 
following  formula: 

S  =  0.5(Sy  +  S,)  ±  |0.25(Sy  -  SJ^  + 

Where: 

(i)  S  =  effective  stress  at  any  given  point 

under  the  combination  of  static  and 
normal  operating  loadings  that  can 
occur  at  the  same  time,  in  psi. 

(ii)  Sy  =  circumferential  stress  generated 

by  the  MAWP  and  external 
pressure,  when  applicable,  plus 
static  bead,  in  psi. 

(iii)  Sx  =  The  following  net  longitudinal 
stress  generated  by  the  following 
.static  and  normal  operating  loading 
conditions,  in  psi: 

(A)  The  longitudinal  stresses  resulting 
from  the  MAWP  and  external  pressure, 
when  applicable,  plus  static  head,  in 
combination  with  the  bending  stress 
generated  by  the  static  weight  of  the 
^lly  loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall; 

(B)  The  tensile  or  compressive  stress 
resulting  from  normal  operating 
longitudinal  acceleration  or 
deceleration.  In  each  case,  the  forces 
applied  must  be  0.35  times  the  vertical 
reaction  at  the  suspension  assembly, 
applied  at  the  road  surface,  and  as 
transmitted  to  the  cargo  tank  wall 
through  the  .su-spensinn  assembly  of  a 


trailer  during  deceleration:  or  the 
horizontal  pivot  of  the  truck  tractor  or 
converter  dolly  fifth  wheel,  or  the 
drawbar  hinge  on  the  fixed  dolly  during 
acceleration;  or  anchoring  and  support 
members  of  a  truck  during  acceleration 
and  deceleration,  as  applicable.  The 
vertical  reaction  must  to  calculated 
based  on  the  static  weight  of  the  fully 
loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall.  The 
following  loadings  must  be  included: 

(7)  The  axial  load  generated  by  a 
decelerative  force; 

(2)  The  bending  moment  generated  by 
a  decelerative  force;  • 

( J)  The  axial  load  generated  by  an 
accelerative  force;  and 

(4)  The  bending  moment  generated  by 
an  accelerative  force;  and 

(C)  The  tensile  or  compressive  stress 
generated  by  the  bending  moment 
resulting  from  normal  operating  vertical 
accelerative  force  equal  to  0.35  times  the 
vertical  reaction  at  the  suspension 
assembly  of  a  trailer;  or  the  horizontal 
pivot  of  the  upper  coupler  (fifth  wheel) 
or  turntable;  or  anchoring  and  support 
members  of  a  truck,  as  applicable.  The 
vertical  reaction  must  be  calculated 
based  on  the  static  weight  of  the  fully 
loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall. 

(iv)  Ss  =  The  following  shear  stresses 
generated  by  the  following  static 
and  normal  operating  loading 
conditions,  in  psi: 

(A)  The  static  shear  strass  resulting 
from  the  vertical  reaction  at  the 
suspension  assembly  of  a  trailer,  and  the 
horizontal  pivot  of  the  upper  coupler 
(fifth  wheel)  or  turntable;  or  anchoring 
and  support  members  of  a  truck,  as 
applicable.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  tank,  all 
structural  elements,  equipment  and 
appurtenances  supported  by  the  cargo 
tank  wall; 

(B)  The  vertical  .shear  stress  generated 
by  a  normal  op)erating  accelerative  force 
equal  to  0.35  times  the  vertical  reaction 
at  the  suspension  assembly  of  a  trailer; 
or  the  horizontal  pivot  of  the  upper 
coupler  (fifth  wheel)  or  turntable;  or 
anchoring  and  support  members  of  a 
truck,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  pargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall; 

(C)  The  lateral  shear  stress  generated 
by  a  normal  operating  lateral 
accelerative  force  equal  to  0.2  times  the 

v^rtics!  rssction  3t  ssch?  suspsnsicn 


assembly  of  a  trailer,  applied  at  the  road 
surface,  and  as  transmitted  to  the  cargo 
tank  wall  through  the  suspension 
assembly  of  a  trailer,  and  the  horizontal 
pivot  of  the  upper  coupler  (fifth  wheel) 
or  turntable;  or  anchoring  and  support 
members  of  a  truck,  as  applicable.  The 
vertical  reaction  must  to  calculated 
based  on  the  static  weight  of  the  fully 
loaded  cai^o  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  carco  tank  wall:  and 

(D)  The  torsional  snear  stress 
generated  by  the  same  lateral  forces  as 
described  in  paragraph  (c)(l)(iv)(C)  of 
this  section. 

(2)  Extreme  dynamic  loadings.  The 
following  procedure  addresses  stress  in 
the  tank  shell  resulting  from  extreme 
dynamic  loadings.  The  effective  stress 
(the  maximum  principal  .stress  at  any 
point)  must  to  determined  by  the 
following  formula: 

S  =  0.5(Sy  +  S.)  ±  (0.25(Sy  -  S,)*’  + 

Where: 

(i)  S  =  effective  stress  at  any  given  point 

under  a  combination  of  static  and 
extreme  dynamic  loadings  that  can 
occur  at  the  same  time,  in  psi. 

(ii)  Sy  =  circumferential  stress  generated 
by  MAWP  and  external  pressure, 
when  applicable,  plus  static  head, 
in  psi. 

(iii)  Sx  =  the  following  net  longitudinal 
stress  generated  by  the  following 
static  and  extreme  dynamic  loading 
conditions,  in  psi; 

(A)  The  longitudinal  stresses  resulting 
from  the  MAWP  and  external  pressure, 
when  applicable,  plus  static  head,  in 
combination  with  the  bending  stress 
generated  by  the  static  weight  of  the 
fully  loaded  cargo  tanky  all  structural 
elements,  etjuipment  and  appurtenances 
supported  by  the  tank  wall; 

(B)  The  tensile  or  compressive  stress 
resulting  fiom  extreme  longitudinal 
acceleration  or  deceleration,  hi  each 
case  the  forces  applied  must  to  0.7 
times  the  vertical  reaction  at  the 
suspension  assenibly,  applied  at  the 
road  surface,  and  as  transmitted  to  the 
cargo  tank  wcdi  through  the  suspension 
assembly  of  a  trailer  during 
deceleration;  or  the  horizontal  pivot  of 
the  truck  tractor  or  converter  dolly  fifth 
wheel,  or  the  drawbar  hinge  on  the  fixed 
dolly  during  acceleration;  or  the 
anchoring  and  support  members  of  a 
truck  during  acceleration  and 
deceleration,  as  applicable.  The  vertical 
reaction  must  .be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall.  The  following  loadings 
must  be  included; 


17402  Federal  Register  /  Vol.  60,  No.  65  /  Wednesday,  April  5,  1995  /  Rules  and  Regulations 


(J)  The  axial  load  generated  by  a 
decelerative  force; 

(2)  The  bending  moment  generated  by 
a  decelerative  force; 

(3)  The  axial  load  generated  by  an 
accelerative  force;  and 

(4)  The  bending  moment  generated  by 
an  accelerative  force;  and 

(C)  The  tensile  or  compressive  stress 
generated  by  the  bending  moment 
resulting  from  an  extreme  vertical 
accelerative  force  equal  to  0.7  times  the 
vertical  reaction  at  the  suspension 
assembly  of  a  trailer,  and  the  horizontal 
pivot  of  the  upper  coupler  (fifth  wheel) 
or  turntable;  br  the  anchoring  and 
support  members  of  a  thick,  as 
applir.able.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  tank,  all 
structural  elements,  equipment  and 
appurtenances  supported  by  the  cargo 
tank  wall. 

(iv)  Ss  =  The  following  shear  stresses 
generated  by  static  and  extreme 
dynamic  loading  conditions,  in  psi: 

(A)  The  static  shear  stress  resulting 
from  the  vertical  reaction  at  the 
suspension  assembly  of  a  trailer,  and  the 
horizontal  pivot  of  the  upper  coupler 
(flfth  wheel)  or  turntable;  or  anchoring 
and  support  members  of  a  truck,  as 
applicable.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  tank,  all 
structural  elements,  equipment  and 
appurtenances  supported  by  the  cargo 
tank  wall; 

(B)  The  vertical  shear  stress  generated 
by  an  extreme  vertical  accelerative  force 
equal  to  0.7  times  the  vertical  reaction 
at  the  suspension  assembly  of  a  trailer, 
and  the  horizontal  pivot  of  the  upper 
coupler  (fifth  wheel)  or  turntable;  or 
anchoring  and  support  members  of  a 
truck,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
caigo  tank  wall; 

(C)  The  lateral  shear  stress  generated 
by  an  extreme  lateral  accelerative  force 
equal  to  0.4  times  the  vertical  reaction 
at  the  suspension  assembly  of  a  trailer, 
applied  at  the  road  surface,  and  as 
transmitted  to  the  cargo  tank  wall 
through  the  suspension  assembly  of  a 
trailer,  and  the  horizontal  pivot  of  the 
upper  coupler  (fifth  wheel)  or  turntable; 
or  anchoring  and  support  members  of  a 
truck,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cai^o 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall;  and 

(D)  The  torsional  shear  stress 
generated  by  the  same  lateral  forces  as 


described  in  paragraph  (c)(2)(iv)(C)  of 
this  section. 

***** 

§  178.338-1 1  [Amended] 

5.  In  §  178.338-11,  in  paragraph  (c) 
introductory  text,  in  the  first  sentence, 
the  wording  “remotely  controlled 
internal  self-closing  stop  valve”  is 
revised  to  read  “remotely  controlled 
self-closing  shut-off  valve”. 

§  178.345-3  [Amended] 

6.  In  §  178.345-3,  in  paragraphs 
(c)(l)(iii)(B)  and  (c)(2)(iii)(B),  in  the 
second  sentence,  the  wording 
“horizontal  pivot  of  the  tractor”  is 
revised  to  read  “horizontal  pivot  of  the 
truck  tractor”. 

§178.345-14  [Amended] 

7.  In  §  178.345-14,  in  paragraph 
(b)(3),  the  wording  “Tank  (MAWP)”  is 
revised  to  read  “Tank  maximum 
allowable  working  pressure  (MAWP)” 

PART  180— CONTINUING 
QUAUFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

8.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  49  CFR 
1.53. 

9.  In  §  180.403,  the  introductory  text 
in  the  definition  for  “modification”  is 
revised  to  read  as  follows: 

§180.403  Definitions. 
***** 

Modification  means  any  change  to  the 
original  design  and  construction  of  a 
cargo  tank  or  a  cargo  tank  motor  vehicle 
which  affects  its  structural  integrity  or 
lading  retention  capability.  Any 
modification  which  involves  welding  on 
the  cargo  tank  wall  also  must  meet  all 
requirements  for  “Repair”  as  defined  in 
this  section.  *  *  * 
***** 

§180.405  [Amended] 

10.  In  §  180.407,  in  paragraph  (h)(2), 
in  the  second  sentence,  the  reference 
“40  CFR  60.501  and  60.601”  is  revised 
to  read  “40  CFR  60.501”. 

11.  In  §180.407,  paragraphs  (d)(l)(i) 
and  (ii)  are  revised  to  read  as  follows: 

§  1 80.407  Requirements  for  test  and 
inspection  of  specification  cargo  tanks. 
***** 

(d)  *  *  * 

(D*  *  * 

(i)  Visual  inspection  is  precluded  by 
internal  lining  or  coating,  or 

(ii)  The  cargo  tank  is  not  equipped 
with  a  manhole  or  inspection  opening. 
***** 


§180.407  [Amended] 

11a.  In  addition,  in  §  180.407,  in  the 
table  in  paragraph  (c),  under  the 
subheading  “Thickness  Test”  in  the  first 
column,  the  wording  “in  corrosive 
service,  except”  is  revised  to  read 
“transporting  material  corrosive  to  the 
tank,  except”. 

12.  In  §  180.413,  paragraphs  (b)(6), 
((d)(3)  introductory  text  and  (d)(10)  are 
revised,  and  a  new  paragraph  (d)(3)(v)  is 
added  to  read  as  follows: 

§  180.413  Repair,  modification,  stretching, 
or  rebarrelting  of  cargo  tanks. 
***** 

(b)  *  *  * 

(6)  The  suitability  of  any  repair 
affecting  the  structural  integrity  of  the 
cargo  tank  must  be  determined  by  the 
testing  required  either  in  the  applicable 
manufacturing  specification,  or  in 
§  180.407(g)(l)(iv). 
***** 

(d)  *  *  * 

(3)  Except  as  provided  in  paragraph 
(d)(3)(v)  in  this  section,  ail  new  material 
and  equipment,  and  equipment  affected 
by  modification,  stretching  or 
rebarrelling  must  meet  the  requirements 
of  the  specification  in  effect  at  the  time 
such  work  is  performed,  and  must  meet 
the  applicable  structural  integrity 
requirements  (§§  178.337-3, 178.338-3, 
or  178.345-3  of  this  subchapter).  The 
work  must  conform  to  the  requirements 
of  the  applicable  specification  as 
follows: 

***** 

(v)  For  Specification  MC  338  cargo 
tanks,  the  provisions  of  specification 
MC  338.  However,  structural 
modifications  to  MC  338  cargo  tanks 
authorized  under  §  180.405(d)  may 
conform  to  applicable  provisions  of  the 
ASME  Code  instead  of  specification  MC 
338,  provided  the  structural  integrity  of 
the  modified  cargo  tank  is  at  least 
equivalent  to  that  of  the  original  cargo 
tank. 

***** 

(10)  The  suitability  of  any 
modification  affecting  the  structural 
integrity  of  the  cargo  tank,  with  respect 
to  pressure,  must  be  determined  by  the 
testing  required  either  in  the  applicable 
manufacturing  specification,  or  in 
§  180.407(g)(l)(iv). 
***** 

§180.413  [Amended] 

13.  In  addition,  in  §  180.413,  the 
following  changes  are  made: 

a.  In  paragraph  (d)(3)(iii),  at  the  end 
of  the  paragraph,  the  word  “and”  is 
removed. 

b.  In  paragraph  (d)(3)(iv).  at  the  end 
of  the  paragraph,  the  period  is  removed 
and  and”  is  added  in  its  place. 
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Issued  in  Washington,  IX;  on  March  30, 
1995,  under  authority  delegated  in  49  CFR 
Part  1. 

Ana  Sol  Gutierrez, 

Deputy  Administrator,  Research  and  Special 
Programs  Administration. 

(FR  Doc.  95-8349  Filed  4-4-95;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

CFOA  No:  84.279-A 

Assessment  Development  and 
Evaluation  Grants  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Tx>gether 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

Purpose  of  the  Program:  To  provide 
grants  to  help  defray  the  cost  of 
developing,  testing,  and  evaluating  State 
assessments,  including  assessments  in 
languages  other  than  English,  and 
assessments  for  students  with 
disabilities. 

Eligible  Applicants:  State  educational 
agencies,  local  educational  agencies, 
and  consortia  of  such  agencies  are 
eligible. 

Deadline  for  Transmittal  of 
Applications:  June  5, 1995. 

E)eadline  for  Intergovernmental 
Review:  August  5, 1995. 

Available  Funds:  $5,000,000. 
Estimated  Range  of  Awards:  $100,000 
to  $500,000  per  year, 

.  Estimated  Average  Size  of  Awards: 
$300,000. 

Estimated  Number  of  Awards':  16 
awards. 

Project  Period:  Up  to  48  months. 
Budget  Period:  12  months. 

Applicable  Regulations: 

(а)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(2)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  Part  81  (G^eral  Education 
Provisions  Act — ^Enforcement). 

(б)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants)), 

(8)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in — 


(1)  34  CFR  Part  98  (Student  Rights  in 
Research,  Experimental  Programs,  and 
Testing);  and 

(2)  34  CFR  Part  99  (Family 
Educational  Rights  and  Privam^. 

Description  of  the  Program:  TTie 
Assessment  Development  and 
Evaluation  Grants  Program  is  authorized 
by  section  220  of  the  Goals  2000: 

Educate  America  Act  (Public  Law  103- 
227).  Under  this  program,  the  Secretary 
provides  grants  to  help  defray  the  cost 
of  developing,  field-testing,  and 
evaluating  State  assessments  aligned  to 
State  content  standards  certified  by  the 
National  Education  Standards  and 
Improvement  Council.  The  Secretary  is 
required  to  reserve  a  portion  of  the 
available  funds  for  purposes  of 
developing  such  assessments  in 
languages  other  than  English  and 
developing  such  assessments  for 
students  with  disabilities.  Therefore,  the 
Secretary  has  established  three  absolute 
priorities  for  this  competition  as 
outlined  below.  Under  priority  (a),  the 
Secretary  will  support  the  development 
of  State  assessments  for  all  students  that 
are  aligned  with  State  content 
standards.  Under  priorities  (b)  and  (c), 
the  Secretary  will  support  the 
modification  of  State  assessments  for  all 
students  necessary  to  facilitate  their  use 
with  students  of  limited-English 
proficiency  or  students  with  disabilities. 
The  Secretary  anticipates  that 
assessments  developed  under  this 
program  will  serve  as  models  for  other 
States  and,  therefore,  expects  that 
grantees  will  carefully  document  their 
efforts  to  develop  and  evaluate 
assessments. 

Absolute  Priorities:  Under  this 
competition,  the  Secretary  will  consider 
applications  that  address  one  or  more  of 
the  following  priorities: 

(a)  Projects  to  develop,  field-test,  and 
evaluate  State  assessments  for  all 
students  that  are  aligned  to  State 
content  standards. 

(b)  Projects  to  modify,  field-test,  and 
evaluate  State  assessments  in  languages- 
other  than  English.  The  State 
assessments  to  be  modified  must  be 
those  developed  under  priority  (a)  or 
similar  State  assessments  developed  for 
all  students  and  afigned  to  State  content 
standards. 

-  (c)  Projects  tomodify,  field--test,  and  - 
evaluate  State  assessments  for  students 
with  disabilities.  The  State  assessments 
to  be  modified  must  be  those  developed 
under  priority  (a)  or  similar  State 
assessments  developed  for  all  students 
and  aligned  to  State  content  standards. 

Purposes  of  the  Assessments 

Grants  awarded  under  this 
competition  may  be  used  only  for  the 


development,  field-testing,  and 
evaluation  of  State  assessments  to  be 
used  for  some  or  all  of  the  following 
purposes: 

(a)  Informing  students,  parents, 
teachers,  and  related  services  personnel 
about  the  progress  of  all  students  toward 
the  State’s  content  standards; 

(b)  Improving  classroom  instruction 
and  improving  the  learning  outcomes 
for  all  students; 

(c)  Exemplifying  for  students,  parents, 
and  teachers  the  kinds  and  levels  of 
achievement  that  should  be  expected  of 
all  students,  including  the  identification 
of  State  student  performance  standards; 

(d)  Measuring  and  motivating 
individual  students,  schools,  districts. 
States,  and  the  Nation  to  improve 
educational  performance;  and 

(e)  Assisting  education  policymakers 
in  making  decisions  about  education 
programs. 

Council  Certification  of  Content 
Standards 

This  program  supports  the 
development  and  evaluation  of  State 
assessments  that  are  aligned  to  State 
content  standards  certified  by  the 
National  Education  Standards  and 
Improvement  Council’(NESIC).  Because 
NESIC  has  not  yet  been  established  and 
States  cannot  yet  seek  certification  of 
State  content  standards,  an  applicant'for 
a  grant  under  this  competition  must 
demonstrate  in  its  application  that  the 
proposed  project  is  designed  to  ensure 
the  likelihood  that  the  assessments  to  be 
developed  and  evaluated  will  be  aligned 
to  State  content  standards  certified  by 
NESIC.  This  demonstration  must 
include  an  assurance  by  the  State  that 
it  intends  to  seek  NESIC  certification  of 
the  State  content  standards  to  which  the’ 
assessments  will  be  aligned. 

Other  Requirements 

The  recipient  of  a  grant  awarded 
under  this  competition  must: 

(a)  Examine  the  validity  and 
reliability  of  the  State  assessment  for  the 
particular  purposes  for  which  such 
assessment  was  developed; 

(b)  Ensure  that  the  State  assessment  is 
consistent  with  relevant,  nationally  ' 
recognized  professional  and  technical 
standards  for  assessments;  and 

(c)  Devote  special  attention  to  how  a  - 
State  assessment  treats  all  students, 
especially  with  regard  to  the  race, 
gender,  ethnicity,  disability,  and 
language  proficiency  of  such  students. 

Use  of  Assessments 

A  State  assessment  developed  and 
evaluated  with  a  grant  awarded  under 
this  competition  may  not  be  used  for 
decisions  about  individual  students 
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relating  to  program  placement, 
promotion  or  retention,  graduation,  or 
employment  for  a  period  of  5  years  from 
the  enactment  of  the  Goals  2000: 

Educate  America  Act  on  March  31, 

1994. 

Selection  Criteria:  (a)  (1)  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
Assessment  Development  and 
Evaluation  Grants  Program,  including 
consideration  of — 

(1)  The  objectives  of  the  project:  and 

(ii)  How  tne  objectives  ot  the  project 

further  the  purposes  of  the  authorizing 
statute. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  authorizing  statute, 
including  consideration  of — 

(i)  The  needs  addressed  by  the 
project: 

(ii)  How  the  applicant  identified  those 
needs: 

(iii)  How  those  needs  will  be  met  by 
the  project:  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project: 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project: 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program: 

(iv)  The  quality  of  the  applicant’s  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(4)  Quality  of  key  personnel.  (15 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  Tne  qualifications  of  the  project 
director  (if  one  is  to  be  used): 


(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)(4)(i)(A)  and  (B)  will 
commit  to  the  project:  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs 
(b)(4)(i)(A)  and  (B),  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project: 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant’s  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project:  and 

(ii)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State’s  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 


procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
June  10, 1994  (59  FR  30214). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372 — 
CFDA  #84.279-A,  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue  SW., 

Washington,  DC  20202-0125.  ■ 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
dated  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #84.279— A, 
Washington,  DC  20202-4725. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  #84.279-A,  Room  3633,  Regional 
Office  Building  3,  7th  and  D  Streets 
SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 
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(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  30  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  maimer  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  n:  Budget  Information — Non- 
Construction  Programs  (ED  Form  524) 
and  instructions. 

Special  Budget  Instructions:  The 
Department  is  participating  in  the 
Adiministration’s  Reinventing 
Government  Initiative.  As  part  of  that 
initiative,  the  National  Performance 
Review  urged  the  Department  to 
"eliminate  the  continuation  application 
process  for  budget  years  within  the 


project  period”  and  replace  it  with 
"yearly  program  progress  reports 
focusing  on  program  outcomes  and 
problems  related  to  program 
implementation  and  service  delivery.” 
The  Department  is  implementing  this 
recommendation  for  as  many  programs 
as  possible  beginning  in  Hscal  year 
1995.  This  will  require  all  applicants  for 
multi-year  awards  to  provide  detailed 
budget  information  for  the  total 
cooperative  agreement  period.  The 
Department  will  negotiate  at  the  time  of 
the  initial  award  the  funding  levels  for 
each  year  of  the  cooperative  agreement 
award.  A  new  generic  budget  form, 
included  in  this  package,  requests  the 
information  needed  to  implement  this 
initiative. 

By  requesting  detailed  budget 
information  in  the  initial  application  for 
the  total  project  period,  the  need  for 
formal  noncompeting  continuation 
applications  in  the  remaining  years  will 
be  eliminated.  An  annual  report  will  be 
used  in  place  of  the  continuation 
application  to  determine  progress, 
thereby  relieving  grantees  of  the  burden 
to  resubmit  assurances,  certifications, 
etc. 

Part  III:  Application  Narrative. 

Additional  Materials: 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying: 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 


Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a'completed  application 
form  has  been  received. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Sweet,  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue,  N.W.,  Washington,  DC 
20208-5573.  Telephone  202-219-2079. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department’s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department’s  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  5850. 

Dated:  March  31, 1995. 

Sharon  P.  Robinson, 

Assistant  Secretary,  Educational  Besearch 
and  Improvement. 

BILUNG  CODE  4000-01-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OM8  Approval  No.  034«-0043 


rrof  Of  susMissKM 
Appticstion 
Q  Construction 

Non-Cortstruction 


Aroapp/icalron 
Q  Construction 

O  NorvConstruction 


t.  DATE  SUBMimo 


S.  DATE  NECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Auplicant  Idantifisr 


Suts  Application  Uantifior 


Fodaral  Wantifiar 


t.  AFRUCANT  INFORMATION 


Lagal  Nama 


Addrtss  Iprvo  city,  county,  state,  and  tip  coday 


«.  EMRLOYER  IDENTIFICATION  NUMBER  (EIN): 


t.  TYPE  OF  AFFUCATION: 

S  Nsw  Q  Continuation  Q 

H  nsYision.  antar  approptiata  Isttar(s)  in  boii(aa):  Q  O 

A  Incraasa  Award  B.  Dacraasa  Award  C  Incraasa  Duration 

0  Dacraasa  Duration  Ottiar  (spaafyy 


Assessment  Development  and  Evaluation 
Grants  Program 


11.  AREAS  AFFECTED  BY  PROJECT  (atias.  counties.  Stales,  etc.): 


Organizational  Unit: 


Nama  and  lalapnona  numfaar  of  ttia  parson  to  bo  contactad  on  mattars  mvolvino 
this  applcstion  (give  area  code) 


7.  TYPE  OF  APPUCANT:  (enter  aporoohate  teller  in  bos)  1^ 


A 

Suta 

H  Indapandant  School  Dist. 

B. 

County 

1.  State  ControHad  Insbtution  i 

C 

Municipal 

J  Privata  Unnartity 

D 

Township 

K.  Indian  Triba 

E. 

bilarttats 

L  Individual 

F 

Intarmunicipal 

M  Profit  Organization 

G 

Spacial  District 

N.  Othar  (Soacifvl 

E  NAME  OF  FEDERAL  AGENCY; 

U.S.  Department  of  Education 


11.  DESCRIPTIVE  TITtE  OF  APPUCANTS  PROJECT: 


1  t  J.  PROPOSED  PROJECT. 

14  CONGRESSIONAL  DISTRICTS  OF: 

Sun  Data 

Ending  Date 

- J 

a  Applicant 

:  b.  Protect 

1  IS.  ESTIMATED  FUNDING:  I 

a  FadarsI 

S  .00 

b  Applicant 

S  .00 

c  Sute 

t  .00 

d  Local 

t  00 

e  Other 

t  .00 

1  Program  Income 

■HB 

g  TOTAL 

IS.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  tZSTl  PROCESST 
a  YES  this  PREAPPLICATION/APPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


b  NO  □  PROGRAM  IS  NOT  COVERED  BY  E  O  12372 

□  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINOUENT  ON  ANY  FEDERAL  DEBT? 
I  I  Yes  M  "Yes.  ■  attach  an  explanation 


□  No 


It.  TO  the  best  of  MY  KNOWLEDGE  AND  BELIEF  ALL  DATA  IN  TMS  APFLICAriON  PREAPPLICATION  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AUTMORiZEO  BY  THE  QOVERNINC  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 


a  T vtMd  Name  or  Authorized  Rapressntaiive 


d  Signztura  oi  Auttionzed  Representaiiva 


Previous  Editions  Noi  Usable 


c  Tatephooe  number 


a  Date  SKjrwd 


Standt'd  ftym  424  (REV  4 -68 
Prescribed  by  OMB  Circular  A-IOJ 


Authorized  for  Local  Reoroduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  1^  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant’s  submission. 


Item: 


Entrv: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant’s  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letters)  in  the  space(s)  provided: 

— ’’New”  means  a  new  assistance  award. 

—  "Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

•—"Revision”  means  any  change  in  the  Federal 
Government’s  financial  obligation  or 
contingent  liability  from  an  existing ' 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  ^  separate  sheet.  If 
appropriate  (e  g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item:  Entrv: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOCV  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
zation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body’s 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant’s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3 
to  22  hours  per  response,  with  an  average  of  17.5  hours,  including  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  .arid  completing  and  reviewing  the  collection  of  information;  Send 
comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department 
of  Education,  Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction 
Project  1875-0102,  Washington,  D.C.  20503. 


INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise,  provide  the  same  budget  information  for 
each  year  of  the  multi-year  funding  request.  Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount  • 
requested  for  each  applicable  budget  category. 

Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  funding  is  requested  for 
only  one  project  year,  leave  this  column  blank. 

Line  1 2.  columns  (a)-le): 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f): 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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Instructions  for  Part  III — Application 
Narrative 

In  order  to  be  considered  for  funding 
you  must  submit  an  original  and  two 
copies  (and  in  order  to  expedite  the 
review  and  award  process,  it  is  strongly 
suggested  that  you  voluntarily  submit 
one  additional  copy)  of  the  following: 

1.  Federal  Assistance  Form  (Standard 
Form  424) 

2.  Priority  Identification  Sheet 

3.  Project  Summary  (abstract) 

4.  Proposal  Narrative 

5.  Budget  Information — Non- 
Construction  Programs  (ED  Form  524) 

6.  Resume(s)  for  the  key  personnel 

7.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements;  and 
Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion  Lower  Tier  Covered 
Transactions 

8.  Disclosure  of  Lobbying  Activities 

Specific  Instructions  for  Application 
Items 

Item  3.  Project  Summary  (abstract). 
Applicants  are  required  to  provide  a  250 
word  abstract.  This  summary  serves  an 
important  function  in  the  proposal 
review  process,  and  so  applicants  are 
encouraged  to  be  sure  that  the  summary 
provides  an  accurate,  intelligible  and 
succinct  description  of  the  project.  - 

Item  4.  Proposal  Narrative. 

Applicants  must  provide  a  proposal 
narrative  addressing  each  of  the 
selection  criteria  which  serve  as  the  sole 
basis  for  reviewers  to  evaluate  the 
applications.  For  the  Budget  and  cost 
effectiveness  criterion  applicants  must 
include  a  budget  narrative  that  explains 
the  line  item  figures  included  in  Section 
B  of  Form  424A.  Applicants  responding 
to  more  than  one  of  the  three  absolute 


priorities  must  disaggregate  costs 
associated  with  each  priority  area  (to 
meet  the  congressional  reporting 
requirements  of  the  Department). 

The  applicant  must  limit  the  Proposal 
Narrative  (including  all  attachments 
and  appendices,  but  excluding  a  table 
of  contents)  to  no  more  than  25  double 
spaced  pages,  typed  on  8V2"  x  11"  pages 
(on  one  side  only)  with  at  least  one  inch 
margins  on  ail  sides  (including  top  and 
bottom  of  pages).  Single  spacing  is  only 
permitted  for  those  attachments  or 
appendices  where  single-spacing  is  the 
standard  convention,  e.g.  letters  of 
support  and  commitment,  and  the 
bibliographic  reference  section.  The 
applicant  must  use  no  smaller  than  12 
point  type.  The  instructions  printed  on 
this  page  are  printed  in  the  appropriate 
type  size.  Note:  proposal  narratives  that 
exceed  this  page  limit,  or  narratives 
using  a  smaller  print  size  or  spacing 
that  makes  the  narrative  exceed  this 
limit,  will  not  be  considered  for  funding. 

Item  6.  Resume(s)  for  the  key 
personnel.  Each  resume  must  be  five 
pages  or  less  in  length. 

Item  7.  Certifications.  An  original 
signature  is  required  on  one  copy  of  the 
application. 

Item  8.  Disclosure  of  Lobbying.  An 
original  signature  is  required  on  one 
copy  of  the  application. 

ASSESSMENT  DEVELOPMENT  AND 
EVALUATION  GRANTS  PROGRAM 
ABSOLUTE  PRIORITY 
IDENTIFICATION  SHEET 

The  Secretary  has  identified  three 
absolute  priorities  for  this  competition. 
Please  identify  the  priority(ies)  to  be 
addressed  by  marking  the  appropriate 
box(es). 

Note  that  addressing  at  least  one  of 
the  absolute  priorities  is  a  requirement 


for  receiving  a  grant  under  this 
competition. 

[  ]  Absolute  Priority  #1 

Projects  to  develop,  field-test,  and 
evaluate  State  assessments  aligned  to 
State  content  sfhndards. 

(  1  Absolute  Priority  #2 

Projects  to  develop,  field-test,  and 
evaluate  such  State  assessments  in 
languages  other  than  English. 

(  I  Absolute  Priority  #3 

Projects  to  develop,  field-test,  and' 
evaluate  such  State  assessments  for 
students  with  disabilities. 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  D.C. 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1850-0710, 
Washington,  D.C.  20503. 

(Information  collection  approved 
under  OMB  control  number  1850-0710. 
Expiration  date:  September  31, 1998.) 
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OMt  Approvcl  No.  034t-0040 

ASSURANCES  ~  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notifl^. 

As  the  duly  authorized  representative  of  the  applicant  1  certify  that  the  applicant: _ 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non- Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com¬ 
pletion  of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  S§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM’s  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  ii  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  }  794),  which  prohibits  dis¬ 
crimination  on  the  b^is  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
u  s  e  §§  6101-6107),  which  prohibits  discrim¬ 
ination  on  the  basis  of  age; 


(e)the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (D 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ii  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C  $ 
3601  et  seq.),  as  amended,  relating  to  non¬ 
discrimination  in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  a  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  (S  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
U.S.C.  §§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  S§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  fwrticipate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following;  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developied  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C  S§  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  S 
7401  et  seq  );  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  §§  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  1}593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Reservation  Act  of 
1974  (16  u  s  e.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  relat^  activities  s.upported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  IS  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


r!<jNATURE  OF  authorized  certifying  official 

TITLE 

APPLICANT  ORGANIZATION 

DATE  SUBMITTED 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicuits  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  ww  Applicants 
should  also  review  the  instructions  tor  certification  included  in  the  regulations  before  completing  this  form.  Sinuturc  of  tto  form 
provides  for  compliance  with  certificBtion  requirements  under  34  CFR  Part  83.  ~New  Restrictions  on  Lobbyln^and  34  CTR  Part  85, 
*Coveminent-widc  OebaDnent  atto  Susperuion  (Nonprocurement)  and  Covenunent'Wide  Requirements  for  Drug>Frac  Workplace ' 
(Crams) The  certifications  shall  be  treated  as  a  nuterial  representation  of  feet  upon  which  reliance  irill  be  plaoM  when  the  Dmrtmcnt 
of  Education  determiato  to  a  ward  the  covered  trartsaaiorv  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352.  Title  31  of  the  U5.  Grdc;  and 
implemented  at  34  CFR  Part  8^  for  persons  entering  into  a 
gmt  or  cooperative  agreentent  over  $100,0(X),  as  defined  at  34 
cFR  Part  82.  Sections  £u.l05  and  82.110,  the  appUcant  certifies 
that 

(a)  No  Federal  appropriated  fuiuls  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigrusd,  to  any  person  for 
mfluendng  or  attempting  to  influertcc  an  officer  or  employee 
of  any  agertcy,  a  Member  of  Conmss,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  member  of  Congress  in 
coimection  with  the  iiuJdng  of  any  FMetal  grant,  the  emering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  gram  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  m  Congress,  an  officer  or  employw  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  coimection  with  this 
Feoeral  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  •  LLL,  *Oisclosuie  Form 
to  Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12S49,  Debarment  and 
Suspmsion,  and  implemented  at  34  CFR  Part  85,  for 
prospective  participants  tat  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  sectiocu  85.1(15  and  85.1 10  — 

A.  The  applicant  certifies  that  it  and  Its  principals: 

(a)  Arc  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntary  excluded  from 
covered  transactions  by  any  F^eral  depaitmem  or  agency; 

(b)  Have  not  ivithin  a  three-year  period  preying  this 
application  been  convicted  of  or  Kad  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  crinunal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction^  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  govemmenut  enti^  (Federal,  Sute,  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (l)(b)  of  this  certification;  and 


(d)  Have  not  within  a  three  year  period  preceding  this 
application  had  one  or  more  public  trensactioiu  (Meral,  Sute, 
or  ucal)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
sutements  in  this  certification,  he  or  she  shall  attKh  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  of  1988,  and 
Implemented  at  34  CFR  Part  85,  Submut  F.'for  grantees,  as 
denned  at  34  CFR  Part  85,  Sections  S.605  and  85.610  ~ 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by. 

(a)  Publishing  a  statemeru  notifywg  employees  that  the 
uiUawful  manufacture,  distribution,  disperuing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Esublishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counading,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  m  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  perrermance  of  the  grant  be  gdven  a  copy  of  the 
sutement  required  by  paragraph  w; 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (d  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will— 

(1)  Abide  by  the  terms  of  the  statemefo;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writinf^  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2}  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  including  pMition  title,  to:  Director,  Grants  and 
Contraas  Service,  US.  Department  of  Education,  400 
Maryland  Avenue,  5.W.  (Room  3124,  CSA  Regioiul  Office 
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Building  Na  3).  Wuhingtoa  DC  20202-4571.  Notice  shall  in¬ 
clude  the  identification  numbers)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  suroanmph  (dK2),  with  respect  to 
any  employee  who  is  to  eonvicteo— 

(1)  Taking  appropriata  personnel  action  against  such  an 
emptoyee,  up  to  and  including  tennination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1^3,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drug  aouse  assitunce  or  rehabiliution  program  approved  for 
su»  purposes  by  a  Federal.  Sute,  or  lo»  health,  law  enforce¬ 
ment.  or  other  appropriate  ageiKy; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  implemenution  of  paragraphs  (a), 

(b).  (c).  (d).  (e),  aitd  (0. 


B.  The  grantee  may  insert  in  the  space  provided  below  the 
sitefs)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  PerfonnaiKe  (Street  address,  dry.  county,  sUte,  zip 
code) 


DRUG-FREE  WORIO^LACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F.  for  grantees,  as 
dewted  at  34  CFR  Part  85,  Sectioiu  S.605  and  85  AlO  — 

A.  As  a  coiulition  of  the  grant,  I  certify  that  I  will  not  engage 
in  the  unlatvful  manufoenue.  distribution,  dispensing,  pos¬ 
session,  or  use  of  a  controlled  substance  in  conducting  any 
activity  «vith  the  grartt;  aitd 

B.  If  convicted  of  a  criminal  drug  offerue  resulting  from  a 
violation  occurring  during  the  cottduct  of  any  grant  activity, 
I  %vill  report  the  conviction,  in  tvriting,  tvithin  10  calendar 
days  of  the  conviction,  to:  Director,  Crants  and  Corttracts 
Service,  UA.  Dmrtment  of  Education,  400  Marylwd 
Avenue,  SW.  (Room  3124,  CSA  Regioiutl  Office  Building 
No.  3),  Washington,  DC  20202-4571.  Notice  shall  iitdude 
the  identification  numberfs)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  reprewtative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAMEOFAPPUCANT 

PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  8(M)013, 6/90  (Replaces  ED  8t)-(X)08, 12/89,  ED  Form  (XS-008,  (REV.  12/88);  ED  80-0010, 5/90;  and  ED  80-0011, 5/9C,  which  are 
obsolete) 
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Certification  Regarding  Debarment,  Su^ension,  Ineligibility  and 
Voluntary  Occlusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Departtnent  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  34  CIFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  statra  at  Section  85.110. 

Instructions  for  Certincation 


1.  By  signing  and  submitting  this  proposal,  the 
prospemve lower  tier  participant  is  providing  the 
certincation  set  out  below.  _ 

2.  The  certification  in  this  clause  is  a  material 
representation  of  fact  upon  which  reliance  was  placed 
wnen  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  renderecTan  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  %rith  which 
this  transaction  origiiuit^  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immediate  written  notice  to  tne  person  to  which  this 
proposal  is  submitted  if  at  any  time  the  prospective 
lower  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,*  “debarred," 
"suspended,"  "ineligible,"  "lower  tier  covered 
transaction,"  "participant,"  "person,"  "prinury  covered 
transaction,"  "principal,"  "proposal," and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Giverage  sections  of 
rules  implementing  Executive  Order  i2549.  You  may 
contact  the  person  to  which  this  proposal  is  submittra 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prosp^ive  lower  tier  participant  agrees  by 
submitting  tnis  proposal  that',  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transacnon  with  a  person  who  is  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transactioa  unless  authorized  by  the  department  or 
agetKy  with  which  this  transaction  originated. 


further 


1  Regarding 

Debarment.  Susperuion,  Ineligibility,  and  Voluiuary 
Exclusion-Lower  Tier  Covered  Traruactions," 
%«rithout  modification,  in  all  lower  tier  cov«ed 
transactions  and  in  all  solidtatioiu  for  lower  tier  ,  ■ 
covered  transactions. 


7.  A  participant  in  a  covered  transaction  nuy  rely 
upon  a  certincation  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  volimtarily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  rruy  decide  the  method  arid  frequency 
oy  which  it  determines  the  eligibility  of  its 
prindpais.  Each  participant  may,  but  is  not 
required  to,  check  the  Nonprocuiement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  establishment  of  a  system  of .... 
records  in  order  to  render  in  good  faith  tne 
certification  required  by  this  ^use.  The  knowledge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  volunurily 
excluded  from  partidpation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and /or  debarment. 


Certification  - 

(1)  The  prospective  lower  tier  partidpant  certifies,  by  subnussion  of  this  proposal,  that  neither  it  nor  its 
priruiipals  are  presently  deMired,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
voluntarily  exduded  from  partidpation  in  this  transaction  by  any  Fedoal  depiartment  or  agency. 

(2)  Where  the  prospective  lower  tier  p^dpant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  jpartidpant  shall  attach  an  explanation  to  this  proposal. 


ED  80-0014,  9/90  (Replaces  GC5-009  (REV.  12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 


Complete  this  form  to  disdose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OM 


1.  Type  of  Federal  Action: 

□  a.  contract 
b.  grant 


a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


X  Status  of  Federal  Action: 

□  a.  bid/offer/application 
b.  initial  awa^ 
c  post*award 


3.  Report  Type: 

□  a.  Initial  filing 

b.  material  dunge 
For  Material  Change  Only: 

year  _  quarter 

date  of  last  report  _ 


4.  Name  and  Address  of  Reporting  EnUty. 

□  Prime  □  Subawardee 

Tier  .if  known: 

Congressional  OisiricC  if  known: 

5.  If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 

Congressional  District  if  known‘s 

S.  Federal  Oepartment/Agency: 

7.  Federal  Program  Name/Description: 

CFDA  Number,  if  aoo/icab/e: 

8.  Federal  Action  Number.  U  known: 

9.  Award  Amount  if  known: 

$ 

10.  a.  Name  and  Address  of  Lobbying  Entity 

b.  Individuals  Performing  Services  (including  iddress  if 

(if  individuil,  list  name,  first  name.  Ml): 

different  horn  No.  lOaT 

(list  name,  first  name.  Ml): 

tattacTi  CorXinuation  Sf-Ul-A.  if  naetssarv) 

It.  Amount  of  Payment  (check  a//  that  ipplyh 

$  _  □  actual  □  planned 


12.  Form  of  Payment  (check  ill  that  epplyh 

□  a.  cash 

□  b.  in'kind;  specify;  ruture 

'  value  _ _ 


13.  Type  of  Payment  (check  ill  (hat  ^yplyh 

□  a.  retainer 

□  b.  one*time  fee 

□  c  commission 

□  d.  contingent  fee 

□  e.  deferred 

□  f.  other;  spedfy:  _________ 


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Oate<s)  of  Service,  including  offkerfs),  employeets). 
or  Memberfs)  contacted,  for  Payment  Indicated  in  Item  11: 


_ ! _ titudi  Cenlintution  STt—tfi)  SACU.-A.  H  nccrtM 


IS.  Continuation  Sheet(s)  SF*LU.>A  attached:  □  Yes  □  No 


14.  vaamiiiMW  wqiiinir  pnaufS  Pm  Swm  k  ■urtiowna  by  Mt  It  US.C 
Hciion  tISl.  rtik  kactOMM*  of  takbyini  jctwtkt  ■  t  mtumtl  ■pwunmina 
P  tact  ypon  tAtieh  nitanc*  mm  placaS  by  iIm  Mr  ibpaa  iHm*  ih,i 
maiirtiwi  ant  atada  or  omarad  one.  Ttaa  imdmun  ■  aapoaod  puniaaM  to 
It  use  tsu  rtm  iwlonoatioii  md  bo  aaparMi  to  Via  Can^M  tank 
annuaSf  and  «dl  ba  aaadtbtt  tar  public  awpiciian-  Atry  parian  odio  tadi  la 
Sk  wy  rid  dnrloama  ikad  ba  iiaiicl  la  a  cird  panaliy  at  not  laaa  dian 
1 10.000  aM  no*  nioia  Plan  t  tooaao  tar  aacTi  audl  UkiiB. 


Federal  Use  Only: 


Signature:  ___ 
Print  Name:  _ 

Title:  _ 

Telephone  NoJ. 


AulliOfiiad  tor  Local  aeproduction 
Standard  Form  •  LU. 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  the  re^rting  entity,  whether  subawardee  or  prime  Federal  redpient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C. 
section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influeiKe  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  Jwith  a  covered  Federal  action.  Use  the 
SF-LLL'A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidaiKe  published  by  the  Office  of 
Management  and  Budget  for  additiorud  information. 

1.  identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  dasstfication  of  the  reporting  entity  that  desigrtates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  redpient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
zip  code  of  the  prime  Federal  redpient.  IrKlude  Congressiorul  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment,  include  at  least  orre  organizational 
level  below  agency  name,  if  known,  for  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  invitation  for  Bid  (IFB)  number;  grant  announcement  number;,  the  contract, 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  ''RFP-DE-SO-OOI." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 

.  (b)Enter  the  full  names  of  the  individual(s)  performing  services,  and  indude  full  address  if  different  from  10  (a). 

Enter  Last  Name,  First  Name,  and  Middle  Irutial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  v^ether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in*kind  contribution, 
spedfy  the  ruture  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  offidaKs)  or  employee(s)  contacted  or  the  officer(s), 
employee(s),  or  Member<s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  offidai  shall  sign  and  date  the  form,  print  his/her  name^  title,  and  telephone  number. 


Public  reporbrtg  burden  for  this  collection  of  information  is  estimated  to  average  30  mintues  per  response,  induding  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  aiKf  maintaining  the  data  needed,  artd  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  iiKluding  suggestions 
for  reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0046),  Washington,  O.C.  20503 


Wednesday 
April  5,  1995 


Part  V 

Department  of 
Education 


34  CFR  Part  350,  et  al. 

National  institute  on  Disability 
Reahabilitation  Research;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  350,  351. 352,  353,  and 
356 

RIN  1820-AB01 

National  Institute  on  Disability 
Rehabilitation  Research 

agency:  Depeirtment  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends 
existing  regulations  for  certain  programs 
administe^  by  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR).  These  amendments 
result  primarily  from  the  Rehabilitation 
Act  Amendments  of  1992  (the 
Amendments).  The  regulations  add  new 
definitions  and  program  activities 
consistent  with  the  Amendments  and 
reflect  new  statutory  requirements. 
EFFECTIVE  DATE:  These  regulations  take 
effect  on  May  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Mary  E.  Switzer  Building,  Room 
3424,  Washington,  DC  20202-2601. 
Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TIXD 
niunber  at  (202)  205-8133. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  primarily  implement 
statutory  changes  made  by  the 
Rehabilitation  Act  Amendments  of  1992 
(Pub.  L.  102-569).  Some  of  the  changes 
conform  terminology  of  the  regulations 
with  terminology  in  the  Act,  specifically 
in  the  use  of  “individual  with  a 
disability,”  “children  with  disabilities,” 
“individual  v»rith  a  mentahdisabiiity,” 
and  similar  phrases  toxeplace  phrases 
using  the  word  “handicapped,” 
“handicapped  individual,”  or  “disabled 
individual.” 

The  regulation  in  §  350.1  has  been 
revised  to  include  improving  the  cost- 
effectiveness  of  services  under  the  Act 
in  the  list  of  piuposes  of  the  activities 
suj^orted  by  NIDRR. 

Tne  regulation  in  §  350.4  includes 
new  statutory  definitions  for  many  of 
the  terms  used  in  section  7  of  the 
Rehabilitation  Act,  as  amended  (the 
Act),  including  the  definitions  of  such 
key  terms  as  “disability,”  “individual 
with  a  disability,”  “rehabilitation 
technology”  and  “rehabilitation 
engineering,”  and  “research 
utilization.”  The  regulation  further 
reflects  new  statements  in  the  statute 
about  the  purpose  of  each  of  the 
programs  and  the  activities  authorized 
within  them. 

The  regulation  in  §  350.20  describes 
the  conditions  imder  which  applicants 


must  send  copies  of  their  applications  to 
the  Vocational  Rehabilitation  agencies 
in  their  States,  as  required  by  statute. 
This  provision  clarifies  Sections  204(c) 
and  306(i)  of  the  current  law  and 
preexisting  regulations  by  describing  the 
context  in  which  transmittal  of  these 
applications  would  be  appropriate. 

The  regulation  in  §  350.21 
implements  section  21(b)(6)  of  the  Act, 
which  states  that,  where  appropriate, 
applicants  must  demonstrate  how  they 
will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabilities 
fi'om  minority  backgrounds.  If  the 
Secretary  determines  that  this 
requirement  is  not  appropriate  for  a 
particular  grant  competition,  the 
Secretary  will  indicate  this  in  a  notice 
annoimcing  a  priority  or  in  the  notice 
inviting  applications.  If  the  Secretary 
does  not  make  this  determination,  but 
an  applicant  believes  that  this 
determination  is  appropriate,  the 
applicant  will  indicate  this  and  set  forth 
a  justification  in  its  application.  In 
response  to  the  many  inquiries  that 
NIDRR  receives  firom  applicants  seeking 
suggestions  for  methods  to  meet  this 
requirement,  the  regulation  includes  a 
list  of  methods  that  an  applicant  may 
choose  to  propose. 

The  regulation  in  §  350.41 
implements  section  20  of  the  Act,  which 
requires  all  projects  that  provide 
services  to  individueds  with  disabilities 
to  advise  those  individuals  who  are 
applicants  for  or  recipients  of  services 
imder  the  Act,  or  the  parents,  family 
members,  guardians,, advocates,  or 
authorized  representatives  of  the 
individuals,  of  the  availability  and 
purposes  of  the  Client  Assistance 
Program;  (CAP)  funded  under  the  Act, 
and  to  provide  information  on  the- 
means  of  seeking  assistance  under  the 
CAP. 

The  regulations  in  §§  352.33  and 
353.33  include  the  new  statutory 
standard  60-month  grant  periods  for 
RRTCs  in  section  204(b)(2)(L)  and 
RERCs  in  section  204(b)(3)(E),  and 
specify  conditions  under  which  awards 
of  lesser  duration  are  appropriate  under 
the  law. 

The  regulation  in  §  353.41  states  that 
certain  RERCs  must  have  an  advisory 
board,  of  which  the  majority  of  the 
members  must  be  individuals  with 
disabilities,  their  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives.  This 
requirement  is  based  on  the  new 
statutory  requirement  in  section 
204(b)(3)(D)(ii)  of  the  Act. 

The  regulations  support  the  National 
Education  Goal  that,  by  the  year  2000, 
every  adult  American — ^including 
individuals  with  disabilities — will 


possess  the  skills  necessary  to  compete 
in  a  global  economy  and  exercise  the 
rights  and  responsibilities  of 
citizenship. 

On  August  10, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (59 
FR  41176). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  Notice  of  Proposed 
Rulemaking  (NPRM),  12  peirties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject  under  appropriate  sections  of 
the  regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Technical  and  other  minor  changes — 
and  suggested  changes  that  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Additional  Changes 

The  final  regulations  include  changes 
from  the  proposed  regulations  that 
reflect  the  Depeirtment’s  recently 
developed.  Principles  for  Regulating. 

The  Principles  state  that  the  Department 
will  regulate  only  to  improve  the  quality 
of  services  to  our  customers,  only  when 
absolutely  necessary,  and  then  in  the 
most  flexible,  equitable,  and  least 
burdensome  way  possible. 

The  proposed  regulations  included 
new  selection  criteria  addressing  the 
requirement  that  applicants  addjress  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds.  The  final 
regulations  do  not  include  these  new 
selection  criteria. 

The  proposed  regulations  for  part  352 
included  target  audiences  for 
dissemination  activities  in  the  selection 
criteria  that  were  not  included  in  the 
dissemination  requirements  of  part  352. 
In  the  final  regulations,  the  selection  ' 
criteria  for  dissemination  activities 
conform  to  the  dissemination 
requirements  of  part  352. 

The  proposed  regulations  included  a 
requirement  that  RRTCs  disseminate 
information  and  provide  technical 
assistance  to  administrators, 
policymakers,  and  representatives  of 
public  and  private  organizations  whose 
activities  affect  the  productivity, 
independence,  and  community 
integration  of  individuals  with 
disabilities.  The  proposed  regulations 
also  included  these  groups  in  the 
selection  criteria  applicable  to 
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dissemination  and  technical  assistance. 
The  final  regulations  encourage  RRTCs 
to  undertake  these  activities  and  do  not 
include  these  groups  in  the  selection 
criteria. 

The  proposed  regulations  included 
advisory  committee  requirements  for  all 
RRTCs  and  RERCs.  The  final 
regulations,  reflecting  the  statute, 
include  advisory  committee 
requirements  for  certain  RERCs.  The 
proposed  regulations  included  the  RERC 
advisory  committee  requirements  in 
§  353.40  in  addition  to  two  general 
requirements.  Revising  the  advisory 
committee  requirements  to  apply  to 
certain  RERCs  necessitated  separating 
the  advisory  committee  requirements 
from  the  two  general  requirements  that 
apply  to  all  RERCs.  In  the  final 
regulations,  the  two  general 
requirements  are  contained  in  §  353.40, 
and  the  advisory  committee 
requirements  are  contained  in  §  353.41. 

The  proposed  regulations  broadened 
the  requirements  for  Institutional 
Review  Boards.  The  final  regulations 
maintEun  the  current  requirements.  In 
addition,  the  regulations  have  been 
amended  to  incorporate  by  reference 
portions  of  34  CFR  part  97  that  had  been 
repeated  in  parts  350  and  356. 

Part  350 — Disability  and  Rehabilitation 
Research:  General  Provisions 

Section  350.1  What  are  the  purposes 
of  activities  supported  under  the 
disability  and  rehabilitation  research 
program? 

Comment:  Two  commenters 
recommended  including  improving 
cost-effectiveness  of  services  imder  the 
Act  in  the  list  of  purposes  of  activities 
supported  by  NIDRR. 

Discussion:  The  Secretary  agrees  that 
improving  the  cost-effectiveness  of 
ser\dces  under  the  Act  is  an  important 
purpose  for  activities  supported  by 
NIDRR. 

Changes:  Section  350.1  has  been 
revised  to  include  improving  the  cost- 
effectiveness  of  services  imder  the  Act 
in  the  list  of  purposes  of  the  activities 
supported  by  NIDRR. 

Comment:  Two  commenters 
recommended  that  the  special  emphasis 
placed  on  individuals  with  disabilities 
from  minority  backgrounds  should  be 
broadened  to  include  all  persons  who 
do  not  have  equitable  access  to 
rehabilitation. 

Discussion:  The  special  emphasis 
placed  on  individuals  with  disabilities 
from  minority  backgrounds  is  a 
statutory  requirement  contained  in 
section  21  of  the  Act.  The  Secretary 
points  out  that  applicants  may  propose 
to  emphasize  the  needs  of  individuals 


with  disabilities  who  have  inequitable 
access  to  rehabilitation  services. 
However,  the  Secretary  declines  to 
require  all  applicants  to  propose  such 
an  emphasis. 

Changes:  None. 

Comment:  Two  commenters 
recommended  that  the  special  emphasis 
placed  on  individuals  with  disabilities 
from  minority  backgrounds  should  be 
broadened  to  include  women  with 
disabilities. 

Discussion:  As  indicated  above,  the 
special  emphasis  placed  on  individuals 
with  disabilities  from  minority 
backgrounds  is  based  on  a  statutory 
requirement.  The  Secretary  believes  that 
women  with  disabilities  have  imique 
needs  that  should  be  addressed  in 
NIDRR’s  research  agenda.  The  Secretcuy 
believes  that  the  appropriate  approach 
to  addressing  the  unique  needs  of 
women  with  disabilities  in  NIDRR’s 
research  agenda  is  through  the  issuance 
of  absolute  priorities  on  specific  issues. 

Changes:  None. 

Comment:  One  commenter 
reconunended  adding  that  one  of  the 
purposes  of  NIDRR’s  activities  is  to 
ensure  that  consumers  are  able  to  make 
informed  choices  regarding  their 
employment  outcomes. 

Discussion:  The  Secretary  points  out 
that  §  350.1(a)(1)  states,  in  part,  that  one 
of  the  purposes  of  NIDRR’s  research  is 
to  address  rehabilitation  problems  such 
as  physical  restoration,  vocational 
rehabilitation,  independent  living,  and 
community  integration.  The  Secretary 
believes  that  research  addressing  the 
ability  to  make  personal  decisions 
related  to  employment  is  included  in 
the  purpose  set  forth  in  §  350.1(a)(1). 

The  Secretary  does  not  believe  any 
further  clarification  is  necessary. 

Changes:  None. 

Comment:  One  commenter 
recommended  requiring  applicants  to 
address  one  or  more  of  the  approaches 
that  are  set  forth  in  §  350.21  as  examples 
of  what  an  applicant  may  do  to  meet 
this  section’s  requirements  to 
demonstrate  how  the  project  will 
address,  in  whole  or  in  part,  the  needs 
of  individuals  with  disabilities  from 
minority  backgroimds. 

Discussion:  The  Secretary  does  not 
intend  for  the  approaches  set  forth  in 
§  350.21  to  be  exhaustive.  The  Secretary 
recognizes  that  there  are  activities  not 
included  in  this  section  that  meet  the 
requirements  of  the  law.  The  Secretary 
beheves  that  applicants  should  have  the 
discretion  to  propose  other  activities 
that  meet  these  requirements. 

Changes:  None. 


Section  350.3  What  regulations  apply 
to  these  programs? 

Comment:  One  commenter 
recommended  revising  the  part  of 
§  350.3(d)(2)  that  requires  an  IRB  that 
regularly  reviews  another  vulnerable 
category  of  subjects  such  as  children 
who  do  not  have  disabilities,  prisoners, 
pregnant  women,  or  adults  with 
disabilities  to  consider  including  one  or 
more  individuals  who  are 
knowledgeable  about  the  experience  in 
working  with  these  subjects.  The 
commenter  recommended  mandating 
the  inclusion  of  such  an  individual. 

Discussion:  The  IRB  requirements  that 
apply  to  many  of  the  Department’s 
programs  are  contained  in  34  CFR  part 
97,  which  is  incorporated  by  reference 
in  part  350.  These  regulations  are 
currently  under  review.  If  changes  are 
made  to  the  IRB  requirements,  the 
Secretary  prefers  to  make  them  in  part 
97.  The  commenter’s  recommendation 
will  be  considered  as  part  of  the  ?■ 

Department’s  review  of  the  IRB 
requirements  in  part  97. 

Changes:  While  no  changes  have  been 
made  to  the  IRB  requirements  as  a  result 
of  the  comment,  as  indicated 
previously,  the  regulations  include  a 
technical  revision  that  incorporates  by 
reference  portions  of  part  97  that  have 
been  repeated  in  parts  350  and  356. 

Part  351 — ^Disability  and  Rehabilitation 
Research:  Research  and  Demonstration 
Projects 

Section  351.1  What  is  the  research  and 
demonstration  projects  program? 

Comment:  One  commenter 
recommended  adding  “respite”  to  the 
term  “family  support”  in  this  section. 

Discussion:  'The  Secretary  recognizes 
that  respite  is  an  important  part  of 
family  support.  However,  respite  is  one 
of  many  aspects  of  family  support.  The 
Secretary  declines  to  list  all  of  the 
aspects  of  this,  or  other  terms,  in  this 
section. 

Changes:  None. 

Section  351.10  What  types  of  projects 
are  authorized  under  this  program? 

Comment:  One  commenter 
recommended  substituting  a  term  such 
as  “homebased”  for  “homebound” 
because  the  latter  term  has  negative 
connotations. 

Discussion:  The  Secretary  recognizes 
the  pejorative  connotation  of  the  term 
“homebound.”  However,  the  term 
“homebound”  appears  in  the  1992 
amendments  to  the  Rehabilitation  Act. 

Changes:  None. 
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Part  352 — Disability  and  Rehabilitation 
Research:  Rehabilitation  Research  and 
Training  Centers 

Section  352.41  What  is  the  advisory 
committee  requirement  for  a  grantee 
under  this  program? 

Comment:  One  commenter 
recommended  revising  the  regulations 
to  encoxirage  applicants  to  include 
persons  with  disabihties  from  minority 
backgroimds  on  advisory  councils, 
where  applicable. 

Discussion:  The  Secretary  believes 
that  the  regulations  clearly  encourage 
applicants  to  involve  persons  with 
disabilities  horn  minority  backgrounds 
in  all  phases  of  their  activities.  The 
Secretary  does  not  believe  any  further 
encouragement  is  necessary. 

Changes:  None. 

Part  353 — ^Disability  and  Rehabilitation 
Research:  Rehabilitation  Engineering 
Research  Centers 

Section  353.10  What  types  of  activities 
are  authorized  under  this  program? 

Comment:  One  commenter  pointed 
out  that  the  word  “medical”  does  not 
appear  in  this  section  and 
recommended  including  medical 
sciences  research  among  the  types  of 
authorized  activities. 

Discussion:  The  Secretary  points  out 
that  §  353.10  is  taken  directly  from  the 
1992  amendments  to  the  Rehabilitation 
Act.  The  Secretary  recognizes  that 
medical  sciences  research  frequently  is 
involved  in  the  development  of  devices 
and  services  to  improve  functioning  and 
independence.  The  Secretary  does  hot 
believe  that  any  revision  is  necessary. 
Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  regulations  are  those  resulting  from 
statutory  requirements  and  those 
determined  to  be  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  die  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
imduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 


Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  that  would  be  affected  by  these 
final  regulations  are  small  pubUc  and 
private  agencies  applying  for  Federal 
funds  under  these  programs.  However, 
the  regulations  will  not  have  a 
significant  economic  impact  on  the 
entities  afiected  because  the  regulations 
will  not  impose  excessive  regulatory 
burdens  or  require  unnecessary  Federal 
supervision. 

Assessment  of  Educational  Impact 

In  the  NPRM  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  350 

Administrative  practice  and 
procediu^.  Education,  Educational 
research.  Grant  program — education. 
Individuals  with  disabilities. 

34  CFR  Part  351 

Education,  Educational  research. 
Grant  program — education.  Individuals 
with  disabihties.  Intergovernmental 
relations.  Vocational  rehabilitation. 

34  CFR  Part  352 

Education,  Educational  research. 
Grant  program— education.  Individuals 
with  disabilities.  Manpower  training 
pro^ams.  Vocational  rehabilitation. 

34  CFR  Part  353 

Education,  Educational  research. 
Grant  program — education.  Individuals 
with  disabilities.  Intergovernmental 
relations.  Rehabilitation  engineering 
research.  Technical  assistance. 
Vocational  rehabilitation. 

34  CFR  Part  356 

Education,  Educational  research. 
Grant  program — education.  Individuals 
with  disabilities.  Vocational 
rehabilitation. 


Dated;  March  30, 1995. 

Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133,  National  Institute  on 
Disability  and  Rehabilitation  Research) 

The  Secretary  amends  parts  350,  351, 
352,  353,  and  356  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows; 

PART  350— DISABILfTY  AND 
REHABILITATION  RESEARCH: 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  350 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  760-762,  unless 
otherwise  noted. 

2.  Section  350.1  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b)(3)  to  read  as  follows: 

§  350.1  What  are  the  purposes  of  activities 
supported  under  the  disabiiity  and 
rehabiiitation  research  program? 

(a)  The  activities  funded  by  the 
Institute — 

(1)  Support  the  conduct  of  research, 
demonstration  projects,  training,  and 
related  activities  to  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities  of  all  ages,  with  particular 
emphasis  on  improving  the 
effectiveness,  including  the  cost- 
effectiveness,  of  services  authorized 
under  the  Act; 

(2)  Provide  for  a  comprehensive  and 
coordinated  approach  to  the  support 
and  conduct  of  research,  demonstration 
projects,  training,  and  related  activities, 
and  to  ensure  that  the  approach  is  in 
accordance  with  the  long-range  plan  for 
research  developed  by  the  Institute; 

(3)  Promote  the  transfer  of 
rehabilitation  technology  to  individuals 
with  disabilities  throu^  research  and 
demonstration  projects  relating  to — 

(i)  The  prociurement  process  for  the 
purchase  of  rehabilitation  technology; 

(ii)  The  utilization  of  rehabilitation 
technology  on  a  national  basis;  and 

(iii)  Specific  adaptations  or 
customizations  of  products  to  enable 
individuals  with  disabilities  to  live 
more  independently; 

(4)  Ensure  the  widespread 
distribution  to  rehabilitation 
professionals,  individuals  with 
disabilities,  and  other  interested  parties, 
in  usable  formats,  of  practical  scientific 
and  technological  information  that  is 
generated  by  research,  demonstration 
projects,  training  and  related  activities; 

(5)  Ensure  the  widespread 
dissemination  to  rehabilitation 
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professionals,  individuals  with 
disabilities,  and  other  interested  parties, 
in  usable  formats,  of  new  knowledge 
about  disabilities,  including  state-of-the- 
art  practices  and  improvements  in  the 
services  authorized  under  the  Act; 

(6)  Identify  effective  strategies  that 
enhance  the  opportunities  for 
individuals  with  disabilities  to  engage 
in  productive  work;  and 

(7)  Increase  the  opportunities  for 
researchers  who  are  individuals  with 
disabilities  or  members  of  minority 
groups  or  other  traditionally 
xmderserved  populations. 

(b)  *  *  * 

(3)  Research  grants  for  the 
establishment  and  operation  of 
rehabilitation  engineering  research 
centers  (34  CFR  part  353). 
***** 

3.  Section  350.2  is  amended  by 
revising  the  undesignated  introductory 
text  to  read  as  follows: 

§  350.2  Who  is  eligible  for  assistance 
under  these  programs? 

The  following  agencies  and 
organizations  are  eligible  for  grants  or 
contracts  as  appropriate  under  these 
programs,  except  for  programs  described 
in  34  CFR  Parts  352,  353,  356,  and  360. 
***** 

4.  Section  350.3(d)  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  350.3  What  regulations  apply  to  these 
programs? 

***** 

(d)(1)  Subject  to  the  additional  ' 
requirement  in  paragraph  (d)(2)  of  this 
section,  34  CFR  part  97,  PROTECTION 
OF  HUMAN  SUBJECTS. 

(2)  When  an  IRB  reviews  research  that 
purposefully  requires  inclusion  of 
children  with  disabilities  or  individuals 
with  mental  disabilities  as  research 
subjects,  the  IRB  must  include  at  least 
one  person  primarily  concerned  with 
the  welfare  of  these  research  subjects. 

5.  Section  350.4  is  amended  by 
revising  the  definitions  and  authority 
citations  in  paragraph  (b)  for 
“Individual  with  handicaps,” 
“Individual  with  severe  handicaps,” 
“Rehabilitation  engineering,”  “Research 
utilization,”  and  “Supported 
employment,”  and  adding  new 
definitions  of  “Assistive  technology 
device,”  “Assistive  technology  service,” 
“Disability,”  and  “Personal  assistance 
services,”  to  read  as  follows: 

§  350.4  What  definitions  apply  to  these 
programs? 

***** 

(b)  *  *  * 

Assistive  technology  device  means 
any  item,  piece  of  equipment,  or 


product  system,  whether  acquired 
commercially  or  off  the  shelf,  modified, 
or  customized,  that  is  used  to  increase, 
maintain,  or  improve  functional 
capabilities  of  individuals  with 
disabilities. 

(Authority:  Sec.  7(23);  29  U.S.C.  706(23) 

***** 

Assistive  technology  service  means 
any  service  that  directly  assists  an 
individual  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 
assistive  technology  device.  The  term 
includes — 

(1)  The  evaluation  of  the  needs  of  an 
individual  with  a  disability,  including  a 
functional  evaluation  of  the  individual 
in  the  individual’s  customary 
environment; 

(2)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  With 
disabilities; 

(3)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  of 
assistive  technology  devices; 

(4)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  those  associated  with  existing 
education  and  rehabilitation  plans  and 
programs; 

(5)  Training  or  technical  assistance  for 
an  individual  with  disabilities,  or, 
where  appropriate,  the  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  such  an  individual; 
emd 

(6)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  education  and  rehabilitation 
services),  employers,  or  other 
individuals  who  provide  services  to 
employ,  or  are  otherwise  substantially 
involved  in  the  major  life  functions  of 
individuals  with  disabilities. 

(Authority:  Sec.  7(24);  29  U.S.C.  706(24)) 
***** 

Disability  means  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities. 

(Authority:  Sec.  7(26)(B):  29  U.S.C. 
706(26)(B)) 

***** 

Individual  with  a  disability  means  any 
individual  who: 

(1)  Has  a  physical  or  mental 
impairment  that  substantially  Umits  one 
or  more  of  such  person’s  major  life 
activities; 

(2)  Has  a  record  of  such  an 
impairment;  or 

(3)  Is  regarded  as  having  such  an 
impairment. 

(Authority:  Sec.7(8)(B):  29  U.S.C.  706(8)(B)) 

***** 


Individual  with  a  severe  disability 
means  an  individual  with  a  disability — 
(l)(i)  Who  has  a  severe  physical  or 
mental  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  mobility,  communication,  self-care, 
self-direction,  interpersonal  skills,  work 
tolerance,  or  work  skills)  in  terms  of  an 
employment  outcome; 

(li)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 
(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  fi-om 
amputation,  arthritis,  autism,  blindness, 
bum  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafness,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmoneuy  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 
musculoskeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia, 
other  spinal  cord  impairments,  sickle 
cell  anemia,  specific  learning  disability, 
end-stage  renal  disease,  or  another 
disability  or  combination  of  disabilities 
determined  on  the  basis  of  an 
assessment  of  rehabilitation  needs  to 
cause  comparable  substantial  functional 
limitation;  or 

(2)  An  individual  with  a  severe 
mental  or  physical  impairment  whose 
ability  to  fiinction  independently  in  the 
family  or  community  or  whose  ability  to 
obtain,  maintain,  or  advance  in 
employment  is  substantially  limited  and 
for  whom  the  delivery  of  independent 
living  services  will  improve  the  ability 
to  function,  continue  fimctioning,  or 
move  towards  functioning 
independently  in  the  family  or 
community  or  to  continue  in 
employment,  respectively. 

(Authority:  Sec.  7(15)(C):  29  U.S.C. 
706(15)(C)) 

***** 

Personal  assistance  services  means  a 
range  of  services,  provided  by  one  or 
more  persons,  designed  to  assist  an 
individual  with  a  disability  to  perform 
daily  living  activities,  on  or  off  the  job, 
that  the  individual  would  typically 
perform  if  the  individual  did  not  have 
a  disability.  These  services  must  be 
designed  to  increase  the  individual’s 
control  in  fife  and  ability  to  perform 
everyday  activities  on  or  off  the  job. 

(Authority:  Sec.  7(11);  29  U.S.C.  706(11)) 

***** 

Rehabilitation  engineering  means  the 
systematic  application  of  engineering 
sciences  to  design,  develop,  adapt,  test, 
evaluate,  apply,  and  distribute 
technological  solutions  to  problems 
confironted  by  individuals  with 
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disabilities  in  such  functional  areas  as 
mobility,  communications,  hearing, 
vision,  cognition  and  in  activities 
associated  with  employment, 
independent  living,  education,  and 
integration  into  the  commvmity. 

(Authority:  Sec.  12(c);  29  U.S.C.  711(c)) 

***** 

Rehabilitation  technology  means  the 
systematic  application  of  technologies, 
engineering  methodologies,  or  scientific 
principles  to  meet  the  needs  of  and 
address  the  barriers  confronted  by 
individuals  with  disabilities  in  such 
areas  as  education,  rehabilitation, 
employment,  transportation, 
independent  living,  and  recreation,  and 
includes  rehabilitation  engineering, 
assistive  technology  devices,  and 
assistive  technology  services. 

(Authority;  Sec.  7(13);  29  U.S.C.  706(13)) 

***** 

Research  utilization  means  activities 
seeking  to  link  research  findings  to 
practical  applications  in  planning, 
policymaking,  program  administration, 
and  service  practice  in  the  delivery  of 
services  to  individuals  with  disabilities. 

(Authority:  Sec.  12(c):  29  U.S.C.  711(c)) 

***** 

Supported  employment  means 
competitive  work  in  integrated  work 
settings  for  individuals  with  the  most 
severe  disabilities  for  whom  competitive 
employment  has  not  traditionally 
occurred  or  for  whom  competitive 
employment  has  been  interrupted  or 
intermittent  as  a  result  of  a  severe 
disability,  and  who,  because  of  the 
nature  and  severity  of  their  disability, 
need  intensive  supported  employment 
services  and  extended  services  after 
transition  in  order  to  perform  that  work. 
The  term  includes  transitional 
employment  for  persons  who  are 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness. 

(Authority:  Sec.  7(18);  29  U.S.C.  706(18)) 

***** 

6.  Section  350.20  is  revised  to  read  as 
follows: 

§  350.20  What  are  the  application 
procedures  under  these  programs? 

An  applicant  for  assistance  tmder  34 
CFR  parts  351,  352,  353,  354,  355,  357, 
358,  359,  or  360  whose  application  is  to 
conduct  research,  demonstrations,  or 
related  activities  that  will  either  involve 
clients  of  the  State  vocational 
rehabilitation  agency  as  research 
subjects  or  study  vocational 
rehabilitation  services  or  techniques, 
shall  follow  the  requirements  in  EDGAR 
§§  75.155-75.159,  including— 

(a)  Submitting  a  copy  of  its 
application  for  comment  to  the  State 


rehabilitation  agency  or  agencies  in  the 
primary  State  or  States  to  be  affected  by 
the  proposed  activities;  and 

(b)  Including  in  its  apphcation  copies 
of  transmittal  letters  to  ^e  appropriate 
State  agency  or  agencies  indicating  that 
the  necessary  copies  were  transmitted 
on  or  before  the  due  date  for  transmittal 
of  the  application  to  the  (Department. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 
(Authority:  Secs.  204(c)  and  306(i);  29  U.S.C. 
762(c)  and  766(a)) 

7.  A  new  §  350.21  is  added  to  read  as 
follows: 

§  350.21  What  is  required  of  each 
applicant  relative  to  the  needs  of 
individuals  with  disabilities  from  minority 
backgrounds? 

Unless  the  Secretary  indicates 
otherwise,  an  appliccmt  for  assistance 
under  34  CFR  parts  351,  352,  353,  354, 
355,  357,  358,  359,  or  360  must 
demonstrate  how  it  will  address,  in 
whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds.  The  approaches 
an  applicant  may  take  to  meet  this 
requirement,  in  whole  or  in  part,  may 
include  one  or  more  of  the  following: 

(a)  Proposing  project  objectives 
concerning  minorities  with  disabilities. . 

(b)  Demonstrating  that  its  application 
addresses  a  problem  that  is  of  particular 
significance  to  individuals  with 
disabilities  from  minority  backgrounds. 

(c)  Demonstrating  that  minority 
individuals  will  be  included  in  study 
samples  in  sufficient  numbers  to 
generate  information  pertinent  to 
minority  individuals  with  disabilities. 

(d)  Drawing  study  samples  and 
program  participant  rosters  fi-om 
populations  or  areas  that  include 
individuals  from  minority  backgrounds. 

(e)  Providing  rehabilitation  services, 
clinical  care,  or  training  to  minority 
individuals  with  disabilities. 

(f)  Disseminating  materials  to  or 
otherwise  increasing  the  access  to 
disability  information  among  minority 
populations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 
(Authority:  Secs.  12(c)  and  21(b)(6);  29  U.S.C. 
711(c)  and  718b(b)(6)) 

8.  Section  350.34  is  amended  by 
adding  new  paragraphs  Cb)(5)  and 

(c)(14):  removing  the  word  “and”  at  the 
end  of  paragraphs  (b)(3)  and  (c)(12); 
removing  the  period  and  adding,  in  its 
place," ;  and”  at  the  end  of  paragraphs 
(b)(4)  and  (c)(13);  and  adding  an  OMB 
control  number  following  the  section  to 
read  as  follows: 


§  350.34  What  selection  criteria  does  the 
Secretary  use  in  reviewing  applications 
under  parts  351, 354,  or  355? 
***** 

(b)  *  *  * 

(5)  There  is  likely  to  be  widespread 
dissemination  of  the  results,  in  a  usable 
and  effective  manner,  to  all  appropriate 
target  populations,  including 
individuals  with  disabilities  and  their 
family  members. 

(c)  *  *  * 

(14)  The  materials  to  be  used  in  the 
project  and  the  materials  to  be 
disseminated  are  likely  to  be  in  formats 
that  are  accessible  to  the  appropriate 
populations. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 

9.  Section  350.40  is  amended  by 
revising  paragraph  (b)(l)(iii)  to  read  as 
follows: 

§  350.40  What  are  the  matching 
requirements? 

***** 

(b)(1)  *  *  * 

(iii)  Research  projects  concerned  with 
end-stage  renal  disease, 
telecommunications,  rehabilitation  of 
children  with  disabilities  and  older 
individuals  with  disabilities,  (including 
American  Indians),  attracting  and 
retaining  rehabilitation  professionals  in 
rural  areas,  producing  and  distributing 
captioned  video  cassettes  to  individuals 
who  are  deaf,  and  innovative  methods 
for  providing  services  for  children  with 
disabilities  and  their  parents. 
****** 

10.  A  new  §  350.41  is  added  to  read 
as  follows: 

§  350.41  What  are  the  requirements  of  a 
grantee  relative  to  the  Client  Assistance 
Program? 

All  projects  that  provide  services  to 
individuals  with  disabilities  with  funds 
awarded  imder  these  programs  must 
advise  those  individuals  who  are 
applicants  for  or  recipients  of  services 
under  the  Act,  or  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals,  of  the  availability  and 
purposes  of  the  Client  Assistance 
Program  (CAP)  funded  under  the  Act, 
and  must  provide  information  on  the 
means  of  seeking  assistance  imder  the 
CAP. 

(Authority:  Sec.  20;  29  U.S.C.  718a) 

PART  351— DISABILITY  AND 
REHABILITATION  RESEARCH: 
RESEARCH  AND  DEMONSTRATION 
PROJECTS 

11.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 
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Authority:  29  U.S.C.  760-762,  unless 
otherwise  noted. 

12.  Section  331.1  is  revised  to  read  as 
follows: 

§  351.1  What  is  the  research  and 
demonstration  projects  program? 

This  program  is  designed  to  support — 

(a)  Discrete  research,  demonstration, 
training,  and  related  projects  to  develop 
methods,  procedures,  and  technology 
that  maximize  the  full  inclusion  and 
integration  into  society,  independent 
living,  employment,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities,  especially 
those  with  the  most  severe  disabilities; 
and 

(b)  Discrete  research,  demonstration, 
and  training  projects  that  specifically 
address  the  implementation  of  Titles  I, 
m,  VI,  VII,  and  VUI  of  the  Act,  with 
emphasis  on  projects  to  improve  the 
effectiveness  of  these  progreuns  emd  to 
meet  the  needs  described  in  State  Plans 
submitted  to  the  Rehabilitation  Services 
Administration  by  State  vocational 
rehabilitation  agencies. 

(Authority:  Sec.  204(a);  29  U.S.C.  76l  and 
762) 

13.  Section  351.10  is  amended  by 
revising  paragraphs  (a)  and  (b)(3) 
through  (7)  and  (9);  adding  a  new 
paragraph  (b)(10);  and  revising  the 
authority  citation  to  read  as  follows: 

§  351.10  What  types  of  projects  are 
authorized  under  this  program? 
***** 

(a) (1)  Studies  and  analyses  of  medical 
rehabilitation  and  restorative 
techniques,  rehabilitation  techniques  or 
services,  industrial,  vocational,  social, 
recreational,  psychiatric,  psychological, 
economic,  and  other  factors  affecting 
rehabilitation  of  individuals  with 
disabilities; 

(2)  Studies  and  analyses  of  special 
problems  of  individuals  who  eue 
homebound  and  individuals  who  are 
institutionalized; 

(3)  Studies,  analyses,  and 
demonstrations  of  architectiural  and 
engineering  design — including  imiversal 
design — adapted  to  meet  the  special 
needs  of  individuals  with  disabilities; 

(4)  Studies,  analyses,  and  other 
activities  related  to  supported 
employment;  and 

(5)  Related  activities  that  hold 
promise  of  increasing  knowledge  and 
improving  the  rehabilitation  of 
individuals  with  disabilities, 
particularly  those  with  the  most  severe 
disabilities  and  those  who  are  members 
of  populations  that  are  unserved  or 
underserved  by  programs  vmder  this 
Act. 

(b)  *  *  * 


(3)  International  research, 
demonstration,  training,  and  technical 
assistance  projects,  and  exchange  of 
experts; 

(4)  Joint  projects  with  other  Federal 
agencies  and  private  industry  in  areas  of 
joint  interest  involving  rehabilitation; 

(5)  Research  related  to  the 
rehabilitation  of  children  or  older 
individuals  with  disabilities,  including 
older  American  Indian  individuals  with 
disabilities; 

(6)  Projects  to  develop  emd 
demonstrate  innovative  methods  to 
attract  and  retain  professionals  to  serve 
in  rural  areas  in  the  rehabilitation  of 
individuals  with  disabilities,  including 
individuals  with  severe  disabilities; 

(7)  Research  and  demonstration 
projects  on  the  provision  of  services  for 
children  throu^  the  age  of  five  with 
disabilities; 

***** 

(9)  Research  concerning  the  use  of 
existing  telecommunication  systems  to 
improve  services  to  individuals  with 
disabilities;  and 

(10)  Demonstration  projects  to 
provide  incentives  for  the  development, 
manufacture,  and  marketing  of  orphan 
technological  devices  to  enable 
individuals  with  disabilities  to  achieve 
independence  and  access  to  gainful 
employment. 

(Authority:  Secs.  202(b)(8),  204(a),  and 
204(b)(4)-<10),  (12),  (15),  and  (16);  29  U.S.C. 
761a(b)(8),  762(a),  and  762(b)(4)-(10),  (12), 
(15),  and  (16)) 

PART  352— DISABILITY  AND 
REHABILITATION  RESEARCH: 
REHABILITATION  RESEARCH  AND 
TRAINING  CENTERS 

14.  The  authority  citation  for  Part  352 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  76U-762,  unless 
otherwise  noted. 

15.  Section  352.1  is  revised  to  read  as 
follows: 

§  352.1  What  is  the  Rehabilitation 
Research  and  Training  Centers  program? 

This  program  supports  Rehabilitation 
Research  and  Training  Centers  for  the 
purpose  of — 

(a)  Conducting  coordinated  and 
advanced  programs  of  research  on 
disability  and  rehabilitation  that  will 
produce  new  knowledge  that  will 
improve  rehabilitation  methods  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  for  individuals  with 
disabilities; 

(b)  Providing  training  to  service 
providers  at  the  preservice,  inservice, 
imdergraduate,  and  graduate  levels,  to 


improve  the  quality  and  effectiveness  of 
rehabilitation  services; 

(c)  Providing  advanced  research 
training  to  individuals,  including 
individuals  with  disabilities  and  those 
from  minority  backgrounds,  engaged  in 
research  on  disability  and  rehabilitation; 
and 

(d)  Serving  as  national  and  regional 
technical  assistance  resources,  and 
providing  training  for  service  providers, 
individuals  with  disabilities  and  their 
families  and  representatives,  and 
rehabilitation  researchers. 

(Authority:  Sec.  204(b)(2);  29  U.S.C. 

762(b)(2)) 

16.  Section  352.2  is  revised  to  read  as 
follows: 

§  352.2  Who  is  eligible  for  assistance 
under  this  program? 

Under  this  program,  awards  may  be 
made  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations,  that — 

(a)  Are  of  sufficient  size,  scope  and 
quality  to  carry  out  effectively  the 
activities  in  an  efficient  manner  . 
consistent  with  appropriate  State  and 
Federal  law; 

(b)  Demonstrate  the  ability  to  carry 
out  the  training  activities,  either  directly 
or  through  another  entity  that  can 
provide  that  training;  and 

(c)  Demonstrate  that  the  Center  will 
be  operated  in  collaboration  with  an 
institution  of  higher  education  or 
provider  of  rehabilitation  or  other 
appropriate  services. 

(Authority:  Secs.  204(a)  and  204(b)(2)(A)(i) 
and  (K):  29  U.S.C.  762(a)  and  762(b)(2)(A)(i) 
and  (K)) 

17.  Section  352.10  is  revised  to  read 
as  follows: 

§  352.10  What  activities  are  authorized 
under  this  program? 

(а)  Rehabilitation  Research  and 
Training  Centers  shall  conduct  research 
activities,  which  must  be  accessible  to 
and  usable  by  individuals  with 
disabilities,  ^at  may  include  the 
following: 

(1)  Basic  or  applied  medical 
rehabilitation  research. 

(2)  Research  regarding  the 
psychological  and  social  aspects  of 
rehabilitation. 

(3)  Research  regarding  disability 
pohcy. 

(4)  Research  related  to  vocational 
rehabilitation. 

(5)  Research  that  promotes  the  social, 
emotional,  functional,  and  educational 
growth  of  children  who  have 
disabilities. 

(б)  Research  to  develop  and  evaluate 
interventions,  policies,  and  services  that 
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support  families  of  children  and  adults 
who  have  disabilities. 

(7)  Research  that  will  support  the 
improvement  of  services  and  policies  to 
foster  the  productivity,  inde{)endence, 
and  social  integration  of  individuals 
with  disabilities  of  all  types,  to  live  in 
their  communities. 

(b)  Rehabilitation  Research  and 
Training  Centers  shall  conduct  training 
activities,  which  must  be  accessible  to 
and  usable  by  individuals  with 
disabilities,  that  may  include  the 
following: 

(1)  Training  of  students  preparing  to 
be  rehabilitation  personnel. 

(2)  Training  at  the  preservice, 
inservice,  and  graduate  levels  to  assist 
individuals  to  provide  rehabilitation 
services  more  effectively. 

(3)  Training  at  graduate,  preservice, 
and  inservice  levels  for  rehabilitation 
research  personnel. 

(4)  In-service  training  for  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  or 
authorized  representatives. 

(5)  Faculty  support  for  teaching 
rehabilitation-related  courses  of  study 
for  credit  and  other  courses  offered  by 
the  Center. 

(c)  Rehabilitation  Research  and 
Training  Centers  shall  disseminate 
information  and  provide  technical 
assistance,  which  must  be  accessible  to 
and  usable  by  individuals  with 
disabilities,  through  conferences, 
workshops,  public  education  progreuns, 
inservice  training  programs, 
publications,  and  similar  activities,  to — 

(1)  Providers  of  rehabilitation  and 
other  relevant  services  to  individuals 
with  disabilities; 

(2)  Individuals  with  disabilities; 

(3)  Family  members  of  individuals 
with  disabilities;  and 

(4)  Other  authorized  representatives, 
advocates,  and  organizations  that 
provide  information  and  support  to 
individuals  with  disabilities  and  their 
families. 

(d)  R^abilitation  Research  and 
Training  Centers  may  use  part  of  their 
funds  to  provide  services  connected 
with  their  research  and  training 
activities  to  individuals  with 
disabilities. 

(e)  Rehabilitation  Research  and 
Training  Centers  are  encouraged — 

(1)  To  develop  practical  applications 
for  the  findings  of  their  research;  and 

(2)  To  disseminate  information  and 
provide  technical  assistance  to 
administrators,  policymakers,  and 
representatives  of  public  and  private 
organizations  whose  activities  affect  the 
productivity,  independence,  and 
community  integration  of  individuals 
with  disabilities. 


(Authority:  Sec.  204(b)(2)(A)(ii),(B)-(D),  and 
(FHD:  29  U.S.C.  762(b)(2)(A)(ii).  (BHD),  and 
(FHI)) 

18.  Section  352.31  revising  paragraph 
(c)(2)(iii);  adding  (c)(2){vi)  and  (vii); 
removing  the  word  “and”  at  the  end  of 
paragraph  (c){2){iv);  removing  the 
period,  and  adding  in  its  place  a 
semicolon  at  the  end  of  paragraph 
(c)(2)(v);  republishing  the  OMB  control 
number;  and  revising  the  authority 
citation  to  read  as  follows: 

§  352.31  What  selection  criteria  are  used 
under  this  program? 
***** 

(c)  *  *  * 

(2)*  *  * 

(iii)  Training  packages  that  make 
research  results  available  to  service 
providers,  researchers,  educators, 
individuals  with  disabilities,  parents, 
and  others; 

***** 

(vi)  Widespread  dissemination  of 
findings  and  other  appropriate  materials 
to  providers  of  rehabilitation  and  other 
relevant  services  to  individuals  with 
disabilities,  individuals  with 
disabilities,  family  members  of 
individuals  with  disabilities,  and  other 
authorized  representatives,  advocates, 
and  organizations  that  provide 
information  and  support  to  individuals 
with  disabilities  and  their  families;  and 

(vii)  Dissemination  of  research 
findings  and  other  materials  in 
appropriate  formats  and  accessible 
media  for  use  by  individuals  with 
various  disabilities. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 
(Authority:  Secs.  202(e)  and  204(b)(2);  29 
U.S.C.  761a(e)  and  762(b)(2)) 

19.  Section  352.33  is  revised  to  read 
as  follows: 

§  352.33  What  is  the  project  period  of  a 
Rehabilitation  Research  and  Training 
Center? 

Awards  are  made  under  this  program 
for  a  period  of  five  years  except  that 
awards'may  be  made  for  a  lesser  period 
if— 

(a)  The  award  is  made  to  a  new 
recipient;  or 

(b)  The  award  supports  a  new 
research  area  or  an  innovative  approach 
to  a  research  area. 

(Authority:  Sec.  204(b)(2)(L);  29  U.S.C. 
762(b)(2)(L)) 

20.  A  new  §  352.34  is  added  to  read 
as  follows: 


§  352.34  What  other  factors  does  the 
Secretary  consider  in  making  an  award 
under  this  program? 

In  making  an  award  imder  this 
program,  the  Secretary  takes  into 
consideration  the  location  of  any 
proposed  Center  and  the  appropriate 
geographic  and  regional  allocation  of  all 
Centers. 

(Authority:  Sec.  204(b)(2)(J);  29  U.S.C. 
762(b)(2)0)) 

21.  The  authority  citation  in  §  352.40 
is  revised  to  read  as  follows: 

(Authority:  Section  204(b)(2);  29  U.S.C. 
762(b)(2)) 

22.  The  heading  cf  part  353  is  revised 
to  read  as  follows: 

PART  353— DISABILITY  AND 
REHABILITATION  RESEARCH: 
REHABILITATION  ENGINEERING 
RESEARCH  CENTERS 

23.  The  authority  citation  for  part  353 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  762(b)(3),  unless 
otherwise  noted.  { 

24.  Section  353.1  is  revised  to  read  as 
follows: 

§  353.1  What  is  the  Rehabilitation 
Engineering  Research  Centers  program? 

Rehabilitation  Engineering  Research 
Centers  conduct  research, 
demonstration,  and  training  activities 
regarding  rehabilitation  technology — 
including  rehabilitation  engineering, 
assistive  technology  devices,  and 
assistive  technology  services,  in  order  to 
enhance  the  opportunities  to  better  meet 
the  needs  of,  and  address  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 

(Authority:  Sec.  204(b)(3)(A);  29  U.S.C. 
762(b)(3)(A)) 

25.  Section  353.2  is  revised  to  read  as 
follows: 

§  353.2  Who  is  eligible  for  assistance 
under  this  program? 

A  public  or  private  entity,  including 
an  Indian  tribe  or  tribal  organization,  is 
eligible  to  receive  an  award  under  this 
program  if  the  entity  demonstrates  that 
the  Center  will  be  operated  by,  or  in 
collaboration  with,  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

(Authority:  Sec.  204(b)(3)(A);  29  U.S.C. 
762(b)(3)(A)) 

26.  Section  353.10  is  revised  to  read 
as  follows: 

§  353. 10  What  types  of  activities  are 
authorized  under  this  program? 

(a)  Rehabilitation  Engineering 
Research  Centers  shall  carry  out 
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research  and  demonstration  activities 
through — 

(1)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  solve  rehabilitation 
problems  and  remove  environmental 
barriers  through — 

(1)  Planning  and  conducting  research, 
including  cooperative  research  with 
public  or  private  agencies  and 
organizations,  designed  to  produce  new 
scientific  knowledge  and  new  or 
improved  methods,  equipment,  or 
devices;  and 

(ii)  Studying  and  evaluating  the 
effectiveness  and  benefits  of  new  or 
emerging  technologies,  products,  or 
environments. 

(2)  Demonstrating  and 
disseminating — 

(i)  Innovative  models  for  the  delivery 
to  rural  and  urban  areas  of  cost-effective 
rehabilitation  technology  services  that 
will  promote  the  use  of  assistive 
technology  services;  and 

(ii)  Other  scientific  research  to  assist 
in  meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities;  or 

(3)  Conducting  research  and 
demonstration  activities  that  facilitate 
service  delivery  systems  change  by 
demonstrating,  evaluating, 
documenting,  and  disseminating — 

(i)  Consumer-responsive  and 
individual  and-family-centered 
iimovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of 
innovative,  cost-effective  rehabilitation 
technology  services  that  promote 
utilization  of  rehabilitation  devices;  and 

(ii)  Other  scientific  research  to  assist 
in  meeting  the  employment  and 
independent  living  needs  of,  and 
addressing  the  barriers  confronted  by 
individuals  with  disabilities,  including 
individuals  with  severe  disabilities. 

(b)  To  the  extent  consistent  with  the 
nature  and  type  of  research  or 
demonstration  activities  described  in 
paragraph  (a)  of  this  section,  the 
Rehabilitation  Engineering  Research 
Centers  shall  carry  out  research, 
training,  and  information  dissemination 
activities  by — 

(1)  Cooperating  with  programs 
established  under  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  of  1988  (Pub.  L.  100— 
407),  and  other  regional  and  local 
programs,  to  provide  information  to 
individuals  with  disabilities  and  their 
parents,  family  members,  guardians, 
advocates,  or  authorized 
representatives,  to  increase  awareness 
and  rmderstanding  of  how  rehabilitation 
technology  can  address  their  needs,  and 


the  range  of  options,  programs,  services, 
and  resources  available,  including 
financing  options  for  the  technology  and 
services  covered  by  the  area  of  focus  of 
the  Center; 

(2)  Providing  training  to  individuals, 
including  individuals  with  disabilities, 
to  enable  them  to  become  rehabilitation 
technology  researchers  and  practitioners 
of  rehabilitation  technology;  and 

(c)  Responding,  through  research  or 
demonstration  activities,  to  the  needs  of 
individuals  with  all  types  of  disabilities 
who  may  benefit  from  the  application  of 
technology  within  the  area  of  focus  of 
the  Center. 

(Authority:  Secs.  204(b)(3):  29  U.S.C. 
762(b)(3)) 

27.  Section  353.31  is  amended  by 
adding  a  new  paragraph  (c)(4);  replacing 
the  colon  at  the  end  of  paragraph 
(b)(2)(vi)  with  a  period;  removing  the 
“and”  at  the  end  of  paragraph  (c)(2)(iv); 
removing  the  period  at  the  end  of 
paragraph  (c)(3)  and  adding,  in  its  place 
“;  and”:  republishing  the  OMB  control 
number;  and  revising  the  authority 
citation  to  read  as  follows: 

§  353.31  What  selection  criteria  are  used 
under  this  program? 
***** 

(c)  *  *  * 

(4)  The  plan  provides  for  effective 
cooperation  with  appropriate  State, 
local,  and  regional  organizations  and 
projects  to  provide  information  to 
individuals  with  disabilities  and  their 
family  members,  advocates,  and 
representatives,  about  the  potential  uses 
and  benefits,  and  resources  for 
obtaining,  rehabilitation  technology. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 
(Authority:  Secs.  202(e)  and  204(b)(3);  29 
U.S.C.  761a(e)  and  762(b)(3)) 

28.  A  new  §  353.33  is  added  to  read 
as  follows: 

§  353.33  What  is  the  project  period  of  a 
Rehabilitation  Engineering  Research 
Center? 

Awards  are  made  under  this  program 
for  a  period  of  five  years  except  that 
awards  may  be  made  for  a  lesser  period 
if — 

(a)  The  award  is  made  to  a  new 
recipient;  or 

(b)  The  award  supports  a  new 
research  area  or  an  innovative  approach 
to  a  research  area. 

(Authority:  Sec.  204(b)(3)(E);  29  U.S.C. 
762(b)(3)(E)) 

29.  A  new  §  353.40  is  added  to  read 
as  follows: 


§  353.40  What  additional  requirements 
must  be  met  by  a  grantee  under  this 
program? 

(a)  A  Rehabilitation  Engineering 
Research  Center  shall  cooperate  with 
State  rehabilitation  agencies,  and  other 
local.  State,  regional,  and  national 
programs  and  organizations  developing 
or  delivering  rehabilitation  technology, 
including  State  programs  funded  under 
the  Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act  of 
1988,  as  amended. 

(b)  A  Rehabilitation  Engineering 
Research  Center  funded  under  this 
program  shall  prepare  and  submit  to  the 
Secretary,  either  as  part  of  an 
application  for  continuation  of  a  grant 
or  as  part  of  a  final  report,  a  report  that 
documents  the  short-  emd  long-term 
impact  of  the  center’s  program  and 
program  outcomes  on  the  lives  of 
individuals  with  disabilities,  and  such 
other  information  as  the  Secretary  may 
request. 

(Authority:  Sec.  204(b)(3)(C);  29  U.S.C. 
762(b)(3)(G)) 

30.  A  new  §  353.41  is  added  to  read 
as  follows: 

§  353.41  What  is  the  advisory  committee 
requirement  for  a  grantee  under  this 
program? 

A  Rehabilitation  Engineering 
Research  Center  that  conducts  research 
or  demonstration  activities  that  facilitate 
service  delivery  systems  change  shall 
have  an  advisory  committee  of  which 
the  majority  of  the  members  are 
individuals  with  disabilities  who  are 
users  of  rehabilitation  technology,  or  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  users  of  assistive  technology. 

(Authority:  Secs.  204(b)(3)(D)(ii);  29  U.S.C. 
762(b)(3)(D)(ii)) 

PART  356— DISABILITY  AND 
REHABILITATION  RESEARCH: 
RESEARCH  FELLOWSHIPS 

31.  Section  356.3(c)  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  355.3  What  regulations  apply  to' this 
program? 

***** 

(c) (1)  Subject  to  the  additional 
requirement  in  paragraph  (c)(2)  of  this 
section,  34  CFR  part  97,  PROTECTION 
OF  HUMAN  SUBJECTS. 

(2)  When  an  IRE  reviews  research  that 
purposefully  requires  inclusion  of 
children  with  disabilities  or  individuals 
with  mental  disabilities  as  research 
subjects,  the  IRB  must  include  at  least 
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one  person  primarily  concerned  with 
the  welfare  of  these  research  subjects. 
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